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I .  INTRODUCTION 


The  Secretary  of  the  Interior  has  been  designated  by  law  to  manage  and  regulate  many 
of  the  activities  which  relate  to  the  leasing,  exploration,  development,  and  production 
of  mineral  resources  of  the  Outer  Continental  Shelf  (OCS).  Most  of  the  Department's 
responsibilities  involving  these  activities  have  been  delegated  to  the  Geological 
Survey  and  the  Bureau  of  Land  Management. 

The  Bureau  of  Land  Management  has  primary  responsibility,  with  resource  evaluation  and 
other  technical  assistance  from  the  Geological  Survey,  for  the  leasing  of  OCS  mineral 
resources  and  the  permitting  of  pipeline  rights-of-way  across  the  OCS.  The  Geological 
Survey  has  primary  responsibility  for  the  regulation  of  activities  conducted  for  the 
exploration,  development,  and  production  of  OCS  mineral  resources,  including  various 
mineral  resource  evaluation  functions  and  the  collection  of  royalties  on  production 
and  other  payments.  These  payments  exceeded  $1.5  billion  in  calendar  year  1979. 

This  document,  in  two  volumes,  is  a  compilation  of  Federal  regulations  which  directly 
or  indirectly  relate  to  the  OCS  mineral  resource  program  responsibilities  of  the 
Department  of  the  Interior.  Source  documents  used  for  this  compilation  were  the  Code 
of  Federal  Regulations  and  the  Federal  Register .  Forty-nine  regulations  (CFR  Parts), 
as  amended,  are  included.  Preambles  to  regulations,  as  published  in  the  Federal 
Register,  have  been  included  on  a  selective  basis.  Twenty- four  preambles  are  included. 
References  to  amending  regulations,  as  published  in  the  Federal  Register,  are  included 
in  the  introductory  paragraph  preceding  each  regulation  and  at  the  end  of  each  section. 
All  amendments  through  December  31,  1980,  have  been  included  and  referenced. 

All  of  the  regulations  are  included  in  their  entirety  except  two  subparts  and  two 
appendices  in  10  CFR  212.  These  emitted  portions  are  either  not  related  or  only 
remotely  related  to  the  Department's  OCS  program  responsibilities.  The  omitted 
portions  are  described  in  the  introductory  paragraph  preceding  the  regulation  and  are 
indicated  by  parenthetical  notations  where  they  would  have  appeared  in  the  text. 

This  compilation  of  regulations  is  intended  as  a  convenience  for  those  who  have 
responsibilities  or  interest  in  the  regulation  of  mineral  resource  activity  on  the 
OCS.  It  is  not  intended  to  present  official  or  authoritative  copies  of  Federal 
regulations.  Errors  in  spelling,  punctuation,  and  similar  minor  errors,  occasionally 
found  in  the  source  documents  have  been  editorially  corrected  to  more  clearly  represent 
the  intent. 

The  Work  Group  responsible  for  this  compilation  endeavored  to  minimize  errors.  It  is 
expected,  however,  that  some  errors  do  exist.  Comments  from  users  regarding  errors 
and  suggestions  for  improvement  of  revised  or  additional  compilations  are  solicited. 
Comments  should  be  forwarded  to  the  Chief,  Conservation  Division,  U.S.  Geological 
Survey,  National  Center  (MS  610),  Reston,  Va.  22092. 
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II.  REGULATIONS 


A.  10  CFR  212,  Mandatory  Petroleum  Price  Regu¬ 
lations  ,  Title  10  CFR,  revised  as  of  Jan¬ 
uary  1,  1980,  amended  by:  45  FR  1583-84, 
January  7,  1980;  45  FR  9534,  February  12, 
1980;  45  FR  14844,  March  7,  1980;  45  FR 
21208-09,  April  1,  1980;  45  FR  29551-52, 

May  2,  1980;  45  FR  36052,  May  29,  1980;  45 
FR  38039,  June  6,  1980;  45  FR  39241,  June 
10,  1980;  45  FR  40107,  June  13,  1980; 

45  FR  41903,  June  23,  1980;  45  FR  46760, 
July  10,  1980;  45  FR  47407,  July  14,  1980; 
45  FR  47624,  July  15,  1980;  45  FR  71766, 
October  30,  1980;  45  FR  72630,  November  3, 
1980;  45  FR  78593,  November  25,  1980;  45 
FR  80483,  December  5,  1980;  and  45  FR 
81009,  December  8,  1980. 

Subparts  E,  Refiners,  and  L,  Resales  of 
Crude  Oil;  Appendix  A  to  Part  212-Standby 
Regulations,  and  Appendix  B  to  Part  212- 
Special  Rule  No.  2,  are  omitted,  except  in 
the  Table  of  Contents. 

PART  212 — MANDATORY  PETROLEUM  PRICE  REGULATIONS 

Subpart  A — General 

Sec. 

212.1  Scope. 

212.2  Applicability. 

212.10  General  rules. 


212.78  Tertiary  incremental  crude  oil  and  ter¬ 
tiary  incentive  crude  oil. 

212.79  Newly  discovered  crude  oil  ceiling  price 
rule. 

Appendix  A  to  Subpart  D  of  Part  212 — Monthly 
Price  Adjustments  from  February  1976  through 
August  29,  1980. 

Subpart  E — Refiners 

212.81  Applicability. 

212.82  Definitions. 

212.83  Price  rule. 

212.84  Disallowance  of  costs. 

212.85  Transportation  costs. 

212.89  Transportation  costs. 

Subpart  F — Resellers  and  Retailers 

212.91  Applicability. 

212.92  Definitions. 

212.93  Price  rule. 

212.94  Allocated  crude  pricing. 

212.95  [Revoked] 

212.96  Exchanges . 

212.97  Service  agreements . 

Appendix  A  to  Subpart  F  of  Part  212 
Special  Rule  No.  2 — Crude  Oil  Allocation 


Subpart  B — Definitions 


Subpart  G  [Reserved] 


212.31  Defintions. 


Subpart  H — New  Items 


Subpart 

212.51 

212.52 

212.53 

212.54 

212.55 

212.56 

212.57 

212.58 
212.60 
212.61 
212.62 


Subpart 

212.71 

212.72 

212.73 

212.74 

212.75 

212.76 

212.77 


C — Exemptions 
General . 

Sales  by  Federal,  State  or  local  govern¬ 
ments. 

Exports  and  Irrports. 

Stripper  well  crude  oil. 

Naval  Petroleum  Reserves  crude  oil. 
General  refinery  products. 

No.  2  oils. 

Aviation  jet  fuel. 

Butane. 

Natural  gasoline. 

Butane  and  natural  gasoline  ccrrponents 
of  natural  gas  liquids. 

D — Producers  of  Crude  Oil 

Applicability . 

Definitions. 

Lower  tier  ceiling  price  rule. 

Upper  tier  ceiling  price  rule. 

Crude  oil  produced  and  sold  from  unit¬ 
ized  properties. 

Adjustments  to  base  production  control 
levels . 

Adjustments  to  ceiling  prices. 


212.111  New  item  and  new  market  rule. 

212.112  Unleaded  gasoline. 


Subpart  I — Prenotification  and  Reporting 


212.126 

212.127 

212.128 

212.129 

212.130 


212.131 

212.132 

212.133 


Reports. 

Manner  of  reporting. 

Recordkeeping . 

Price  and  octane  number  information 
and  posting. 

Effect  of  failure  to  file  or  maintain 
reports  or  other  documents  required  by 
or  under  certain  sections  of  this 
part. 

Certification  of  domestic  crude  oil 
sales. 

Records  on  sequence  of  cost  recoup¬ 
ments. 

Certification  of  SPR  Crude  Oil. 


Subpart  J — [Reserved] 

Subpart  K — Natural  Gas  Liquids 

212.161  Applicability  and  relationship  to 
other  subparts . 

212.162  Definitions. 
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212.163 

212.164 

212.165 

212.166 

212.167 

212.168 
212.169 


212.170 


212.171 

212.172 

212.173 


General  price  rule. 

Adjusted  May  15,  1973  first  sale  price. 
Increased  processing  costs. 

Increased  marketing  costs. 

Increased  product  costs. 

Allocation  of  increased  product  costs. 
Carry-forward  of  increased  costs;  cor¬ 
rections  for  overrecovery  of  increased 
costs. 

Increased  product  costs  for  natural 
gas  liquids  and  natural  gas  liquid  pro¬ 
ducts  derived  from  a  new  gas  stream. 
Net-back  calculations. 

Records  required  to  be  maintained. 
Certification  requirements. 


Subpart  L — Resales  of  Crude  Oil 


212.181 

212.182 

212 . 183 

212.184 

212.185 

212.186 

212.187 

212.188 


Applicability. 

Definitions . 

Price  rule. 

Inventory  rule. 

Corrections  for  overcharges. 
Layering. 

Recordkeeping  and  reporting. 
Depreciation . 


Appendix  A  to  Part  212 — Standby  Regulations 
212-1  Mandatory  allocated  crude  oil  pricing 
rules 

212-2  Standby  product  price  regulations 

Appendix  B  to  Part  212 — Special  Rule  No.  2 

End  User  Minimum  Purchase  Rule 

AUTHORITY;  Emergency  Petroleum  Allocation 
Act  of  1973,  Pub.  L.  93-159,  E.O.  11748,  38  FR 
33577;  Economic  Stabilization  Act  of  1970,  as 
amended.  Pub.  L.  92-210,  85  Stat.  743;  Pub.  L. 
93-28,  87  Stat.  27;  E.O.  11748,  38  FR  33575; 
Cost  of  Living  Council  Order  Number  47,  FR  24, 
unless  otherwise  noted. 


SOURCE:  39  FR  1949,  Jan.  15,  1974,  unless 
otherwise  noted. 


NOMENCLATURE  CHANGES;  40  FR  40820,  Sept.  4, 
1975;  41  FR  36184,  Aug.  26,  1976. 


tive  11:59  p.m. ,  e.s.t.,  January  14,  1974. 

(b)  The  price  rules  of  the  Economic  Stabili¬ 
zation  Program,  Title  6  of  the  Code  of  Federal 
Regulations,  remain  effective  until  11:59  p.m., 
d.s.t.,  January  14,  1974,  with  respect  to  sales 
of  covered  products  and  the  leasing  of  real 
property  used  in  the  retailing  of  gasoline. 

(c)  Price  renegotiation  provisions  in  price 
or  rent  contracts  which  depend  for  their  opera¬ 
tion  upon  the  modification  or  termination  of 
Economic  Stabilization  Program,  were  previously 
declared  to  be  inoperative  as  unreasonably  in¬ 
consistent  with  the  goals  of  the  Economic  Sta¬ 
bilization  Program.  Such  renegotiation  provi¬ 
sions  continue  to  be  inoperative  as  unreason¬ 
ably  inconsistent  with  the  goals  of  both  the 
Economic  Stabilization  Program  and  the  Depart¬ 
ment  of  Energy.  This  part  shall  not  operate  to 
permit: 

(1)  A  retroactive  increase  in  prices  or 
rents  for  goods  or  services  sold  or  leased 
while  those  prices  or  rents  were  subject  to 
past  or  present  provisions  of  6  CFR,  or 

(2)  A  prospective  increase  in  prices  or 
rents  under  the  terms  of  a  contract  subject  to 
a  decision  and  order  issued  at  any  time  pursuant 
to  Title  6,  except  to  the  extent  consistent 
with  such  decision  and  order. 

(d)  Any  report  required  to  be  filed  with  the 
Cost  of  Living  Council  under  6  CFR,  or  any 
rule,  order  or  regulation  of  the  Council  in 
effect  on  January  14,  1973,  for  any  reporting 
period  which  ended  on  or  before  that  date  and 
which  was  not  filed  by  that  date,  shall  be 
filed  with  the  Cost  of  Living  Council  in  the 
form  and  within  the  time  in  which  it  would  have 
been  filed  pursuant  to  Title  6.  Forms  required 
to  be  completed  and  placed  among  the  records  of 
a  firm  on  a  quarterly  basis  pursuant  to  Title  6 
for  any  quarter  which  ended  prior  to  January 
14,  1974,  shall  be  completed  and  filed  among 
the  firm's  records  in  the  form  and  within  the 
time  in  which  it  would  have  been  required  to  be 
so  filed  pursuant  to  Title  6. 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39  FR 
6532,  Feb.  20,  1974;  40  FR  2795,  Jan.  16,  1975] 

§  212.2  Applicability. 


EDITORIAL  NOTE:  Regulations  in  this  part  are 
affected  by  a  document  published  at  44  FR  37938, 
June  29,  1979.  See  the  redesignation  table 
appearing  in  the  Finding  Aids  section  of  this 
volume. 


This  part  applies  to  each  sale  or  purchase  of 
a  covered  product  in  the  United  States  except 
as  provided  in  Subpart  C. 

[40  FR  60037,  Dec.  31,  1975] 


Subpart  A — General 
§  212.1  Scope. 

(a)  This  part  sets  forth  the  price  rules  for 
firms  engaged  in  the  production  and  sale  of 
covered  products  and  the  leasing  of  real  proper¬ 
ty  used  in  the  retailing  of  gasoline,  effec¬ 


§  212.10  General  rules. 

(a)  No  firm  (including  an  individual)  may 
charge  a  price  for  any  covered  product  which 
exceeds  the  maximum  price  at  which  that  product 
is  permitted  to  be  sold  to  the  class  of  purchas¬ 
er  concerned  under  this  part. 

(b)  No  firm  (including  an  individual)  may 
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knowingly  pay  a  price  for  any  covered  product 
which  exceeds  the  maximum  price  at  which  that 
product  is  permitted  to  be  sold  to  the  class  of 
purchaser  concerned  under  this  part. 

(c)  Paragraph  (b)  of  this  section  does  not 
apply  to  the  purchase  of  a  covered  product 
under  circumstances  of  economic  or  other  coer¬ 
cion  in  which  the  purchaser,  because  of  its 
need  for  that  product,  had  no  reasonable  alter¬ 
native  but  to  pay  the  unlawful  price  and  he 
prorrptly  reports  the  payment  of  the  unlawful 
price  to  the  Department  of  Energy. 

[40  FR  60037,  Dec.  31,  1975] 

Subpart  B — Definitions 

§  212.31  Definitions . 

For  purposes  of  this  part — 

"Aviation  fuel  (kerosene-type)"  means  a  rela¬ 
tively  lew  freezing  point  distillate  of  the 
kerosene  type  and  includes  all  kerosene  products 
with  an  average  gravity  of  40.7°  API  and  10  to 
90  percent  distillation  temperatures  of  390°  F. 
to  470°  F.  covered  by  ASTM  D1655  specifications, 
and  including  JP-5  and  other  fuels  meeting 
military  specifications  (MIL-T-5624G  Amend.  1). 

"Aviation  fuel  (naphtha-type)"  means  all 
fuels  in  the  heavy  naphtha  boiling  range  with 
an  average  gravity  of  52.8°  API  and  10  to  90 
percent  distillation  tenperatures  of  210°  F.  to 
420°  F.,  including  JP-4  and  other  fuels  meeting 
military  specifications  MIL-F-5624  and  MIL-T- 
5624G,  used  for  turbojet  and  turboprep  aircraft 
engines,  primarily  by  the  military. 

"Aviation  fuels"  means  aviation  fuel  (kero¬ 
sene-type),  aviation  fuel  (naphtha- type),  and 
aviation  gasoline. 

"Aviation  gasoline"  means  all  of  the  various 
grades  of  aviation  gasoline  as  defined  in  ASTM 
D910-70. 

"Aviation  jet  fuel"  means  aviation  fuel 
(kerosene- type )  and  aviation  fuel  (naphtha- 
type). 

"Benzene"  means  an  aromatic  hydrocarbon 
whose  chemical  corrposition  is  predominantly 

^6^6  • 

"Butane"  means  a  hydrocarbon  whose  chemical 
composition  is  predominantly  C4H10,  whether  re¬ 
covered  from  natural  gas  or  crude  oil. 

"Ceiling  price"  means  the  ceiling  price  de¬ 
termined  pursuant  to  §  212.73  with  respect  to 
domestic  crude  oil. 

"Class  of  purchaser"  means  purchasers  to  whan 
a  person  has  charged  a  comparable  price  for 
comparable  property  or  service  pursuant  to  cus¬ 
tomary  price  differentials  between  those  pur¬ 
chasers  and  other  purchasers. 

"Consignee  agent"  means  a  firm  which  distri¬ 
butes  covered  products  to  purchasers  pursuant 
to  a  contractual  arrangement  with  a  refiner 
under  which  the  refiner  retains  title  to  the 
covered  products  and  specifies  the  prices  to 


be  paid  by  the  purchaser  and  under  which  the 
refiner  pays  the  consignee  agent  a  commission 
based  on  the  volume  of  covered  products  dis¬ 
tributed  by  the  consignee  agent. 

"Covered  products"  means  crude  oil,  gasoline, 
natural  gas  liquids  and  prepane.  A  blend  of 
two  or  more  particular  covered  products  is 
considered  to  be  that  particular  covered  product 
constituting  the  major  portion  of  the  blend.  A 
blend  of  one  or  more  covered  products  with  one 
or  more  non-petroleum-based  products  is  a  cov¬ 
ered  product  if  the  covered  product  or  pro¬ 
ducts  constitutes  more  than  50  percent  by  vol¬ 
ume  of  the  blend,  and  is  that  covered  product 
which  is  the  most  predominant  by  volume  in  the 
blend. 

"Crude  oil"  means  a  mixture  of  hydrocarbons 
that  existed  in  liquid  phase  in  underground 
reservoirs  and  remains  liquid  at  atmospheric 
pressure  after  passing  through  surface  separat¬ 
ing  facilities.  "Crude  oil"  includes  conden¬ 
sate  recovered  in  associated  or  non-associatd 
production  by  mechanical  separators,  whether 
located  on  the  lease,  at  central  field  facili¬ 
ties,  or  at  the  inlet  side  of  a  gas  processing 
plant. 

"Customary  price  differential"  includes  a 
price  distinction  based  on  a  discount,  allow¬ 
ance,  add-on,  premium,  and  an  extra  based  on  a 
difference  in  volume,  grade,  quality,  or  loca¬ 
tion  or  type  of  purchaser,  or  a  term  or  condi¬ 
tion  of  sale  or  delivery. 

"Domestic  crude  oil"  means  crude  oil  produced 
in  the  United  States  or  from  the  "outer  con¬ 
tinental  shelf"  as  defined  in  43  U.S.C.  1331. 

"Ethane"  means  a  hydrocarbon  whose  chemical 
composition  is  C2Hg. 

"Firm"  means  any  association,  conpany,  corp¬ 
oration,  estate,  individual,  joint-venture, 
partnership,  or  sole  proprietorship  or  any 
other  entity  hewever  organized  including  chari¬ 
table,  educational,  or  other  eleemosynary  in¬ 
stitutions,  and  the  Federal  government  includ¬ 
ing  corporations,  departments,  Federal  agen¬ 
cies,  and  other  instrumentalities,  and  State 
and  local  governments.  The  DOE  may,  in  reg¬ 
ulations  and  forms  issued  in  this  part,  treat 
as  a  firm:  (1)  A  parent  and  the  consolidated 
and  unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls,  (2)  a  parent 
and  its  consolidated  entities,  (3)  an  unconsol¬ 
idated  entity,  or  (4)  any  part  of  a  firm. 

"Fiscal  quarter"  means  the  fiscal  quarter  of 
the  firm  to  which  a  regulation  containing  the 
term  applies. 

"Fiscal  year"  means  the  fiscal  year  of  the 
firm  to  which  a  regulation  containing  the  term 
applies.  It  is  a  consecutive  12-month  period 
constituting  an  accounting  year. 

"Fixed  base  operator"  means  a  firm  which 
maintains  facilities  at  an  airport  for  the 
purpose  of  (1)  engaging  in  the  retail  sale  of 
aviation  fuels  primarily  to  purchasers  other 
than  (a)  scheduled  or  supplemental  air  carriers 
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certificated  by  the  Civil  Aeronautics  Board 
pursuant  to  49  U.S.C.  1371  or  (b)  the  Department 
of  Defense;  and  (2)  performing  one  or  more  of 
the  following  general  aviation  activities:  (a) 
Aircraft  maintenance,  servicing,  parking,  tie¬ 
down,  storage  and  other  aircraft  services;  (b) 
baggage  and  cargo  handling  and  other  passenger/ 
freight  services;  and  (c)  maintenance  of 
avionics  equipment  and  systems. 

"Gas  oil"  means  all  liquid  petroleum  distil¬ 
late  having  a  viscosity  intermediate  between 
that  of  kerosene  and  lubricating  oil. 

"Gasoline"  means  all  of  the  various  grades, 
other  than  aviation  gasoline,  of  refined  petro¬ 
leum  naphtha  which,  by  its  composition,  is  suit¬ 
able  for  use  as  a  carburant  in  internal  combus¬ 
tion  engines. 

"General  refinery  products"  means  all  covered 
products  other  than  No.  2  oils,  aviation  jet 
fuel,  gasoline,  and  crude  oil. 

"Greases"  means  all  lubricating  greases  which 
are  solid  to  semifluid  products  comprising  a 
dispersion  of  a  thickening  agent  in  a  liquid 
lubricant. 

"Hexane"  means  a  hydrocarbon  whose  chemical 
conposition  is  predominantly  CgH]^. 

"Item"  means  a  product  sold  or  offered  for 
sale  to  a  class  of  purchaser. 

"Kerosene"  means  all  refined  petroleum  dis¬ 
tillate  suitable  for  use  as  an  illuminant  when 
burned  in  a  wick  lamp. 

"Lubricant  base  oil  stocks"  means  all  refined 
petroleum  products  that  are  primary  components 
used  in  the  cortpounding  and  blending  of  lubri¬ 
cants  and  greases,  including  but  not  limited 
to  bright  stocks,  solvent  neutrals,  coastal 
oils,  pale  oils  and  red  oils. 

"Lubricants"  means  all  grades  of  lubricating 
oils  that  have  been  blended  with  the  necessary 
lubricating  oil  conposition  in  a  form  that  is 
designed  to  be  used  for  lubricating  purposes 
wherein  said  lubricating  oils  are  comprised  of 
greater  than  ten  (10)  percent  by  weight  of 
refined  petroleum  products. 

"Manufacturing"  means  the  trade  or  business 
of  making,  fabricating,  or  assembling  a  product 
or  commodity  by  manual  labor  or  rachinery  for 
sale  and  also  includes  the  mining  of  natural 
deposits,  the  production  or  refining  of  oil 
from  wells,  and  the  refining  of  ores. 

"Middle  distillates  means  Nos.  1  and  2  heating 
oils,  Nos.  1-D  and  2-D  diesel  fuels,  kerosene, 
and  aviation  fuels. 

"Naphthas"  means  all  petroleum  fractions,  not 
otherwise  defined  as  aviation  fuels,  gasoline, 
or  special  naphthas,  made  up  predominantly  of 
hydrocarbons  whose  boiling  point  falls  within 
the  terrperature  range  of  85°  to  430°  F. 

"Natural  gas"  means  natural  gas  as  defined  by 
the  Federal  Power  Ccmmission. 

"Natural  gas  liquids"  means  a  mixed  hydrocar¬ 
bon  stream  containing,  in  whole  or  in  substan¬ 
tial  part,  mixtures  of  ethane,  butane  (isobu¬ 
tane  and  normal  butane),  prepane  or  natural 


gasoline. 

"Natural  gasoline"  means  all  liquid  hydro¬ 
carbon  mixtures  containing  substantial  quan¬ 
tities  of  pentanes  and  heavier  hydrocarbons, 
that  have  been  extracted  frem  natural  gas. 

"No.  1  heating  oil"  means  heating  oil  grade 
No.  1  as  defined  in  American  Society  for  Testing 
and  Materials  (ASTM)  D396-71. 

"No.  1-D  diesel  fuel"  means  diesel  fuel  grade 
No.  1  as  defined  in  American  Society  for  Testing 
and  Materials  (ASTM)  D975-71. 

"No.  2  heating  oil"  means  heating  oil  grade 
No.  2  as  defined  in  American  Society  for  Testing 
and  Materials  (ASTM)  D396-71. 

"No.  2  oils"  means  No.  2  heating  oil  and  No. 
2-D  diesel  fuel. 

"No.  2-D  diesel  fuel"  means  diesel  fuel  grade 
No.  2  as  defined  in  American  Society  for  Testing 
and  Materials  (ASTM)  D975-71. 

"No.  4  fuel  oil"  means  fuel  oil  grade  No.  4, 
as  defined  in  American  Society  for  Testing  and 
Materials  (ASTM)  D396-71. 

"No.  4-D  diesel  fuel"  means  diesel  fuel  grade 
No.  4  as  defined  in  American  Society  for  Testing 
and  Materials  (ASTM)  D975-71. 

"Octane  number"  means  the  octane  number  de¬ 
rived  from  the  sum  of  Research  (R)  and  Motor 
(M)  octane  numbers  divided  by  two  (R+M)/2.  The 
research  octane  (R)  and  motor  octane  number  (M) 
shall  be  described  in  the  American  Society  for 
Testing  and  Materials  (ASTM)  "Standard  Specifi¬ 
cations  for  Gasoline"  D439-70,  and  subsequent 
revisions,  and  ASTM  Test  Methods  D  2699  and 
D  2700. 

"Other  finished  products"  means  all  finished 
products,  not  otherwise  defined  as  a  particular 
covered  product,  such  as,  but  not  limited  to, 
petrolatum,  absorption  oils,  ramjet  fuel, 
petroleum  rocket  fuels,  and  other  finished  pro¬ 
ducts  except  finished  petro-chemicals . 

"Parent"  means  a  firm  which  is  not  directly 
or  indirectly  controlled  by  another  firm. 

"Parent  and  its  consolidated  entities,"  means 
a  parent  and  those  firms,  if  any,  directly  or 
indirectly  controlled  by  the  parent  which  are 
consolidated  with  the  parent  for  purposes  of 
financial  statements  prepared  in  accordance 
with  generally  accepted  accounting  principles. 
An  individual  shall  be  deemed  to  control  a  firm 
which  is  directly  or  indirectly  controlled  by 
him  or  by  his  father,  mother,  spouse,  children 
or  grandchildren. 

"Posted  price"  means  a  written  statement  of 
crude  oil  prices  circulated  publicly  among  sell¬ 
ers  and  buyers  of  crude  oil  in  a  particular 
field  in  accordance  with  historic  practices, 
and  generally  known  by  sellers  and  buyers  within 
the  field. 

"Price"  means  any  consideration  for  the  sale 
of  any  property  or  services  and  includes  com¬ 
missions,  dues,  fees,  margins,  rates,  charges, 
tariffs,  fares,  or  premiums,  regardless  of  form. 

"Price  increase"  means  an  increase  in  the 
unit  price  of  an  item  or  a  decrease  in  the 
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quality  or  quantity  of  substantially  the  same 
item. 

"Producer"  means  a  firm  or  that  part  of  a 
firm  which  produces  crude  oil  or  natural  gas, 
or  any  firm  which  owns  crude  oil  or  natural  gas 
when  it  is  produced. 

"Product"  means  a  unit  of  personal  property 
offered  for  sale  to  another  person. 

"Propane"  means  a  hydrocarbon  whose  chemical 
conpos  it  ion  is  predominantly  CgHg ,  whether  re¬ 
covered  from  natural  gas  or  crude  oil. 

"Refiner"  means  a  firm  (other  than  a  reseller 
or  retailer)  or  that  part  of  such  a  firm  which 
refines  covered  products  or  blends  and  sub¬ 
stantially  changes  covered  products,  or  re¬ 
fines  liquid  hydrocarbons  from  oil  and  gas 
field  gases,  or  recovers  liquefied  petroleum 
gases  incident  to  petroleum  refining  and  sells 
those  products  to  resellers,  retailers,  resell- 
er-retailers  or  ultimate  consumers.  "Refiner" 
includes  ary  cwner  of  covered  products  which 
contracts  to  have  those  covered  products  refined 
and  then  sells  the  refined  covered  products  to 
resellers,  retailers,  reseller-retailers  or  ul¬ 
timate  consumers. 

"Reseller"  means  a  firm  (other  than  a  refiner 
or  retailer)  or  that  part  of  such  a  firm  which 
carries  on  the  trade  or  business  of  purchasing 
covered  products,  and  reselling  them  without 
substantially  changing  their  form  to  purchasers 
other  than  ultimate  consumers. 

"Reseller-retailer"  means  a  firm  (other  than 
a  refiner)  or  that  part  of  such  a  firm  which 
carries  on  the  functions  of  both  a  reseller  and 
retailer. 

"Residual  fuel  oil"  means  No.  4  fuel  oil,  No. 
4-D  diesel  fuel,  those  fuel  oils  commonly  known 
as  ASTM  Grades  No.  5  and  No.  6  fuel  oils,  heavy 
diesel.  Navy  Special,  Bunker  C  and  all  other 
fuel  oils  which  have  a  fifty  percent  boiling 
point  over  700°  F.  in  the  ASTM  D86  standard 
distillation  test. 

"Retail  sales"  means  sales  of  covered  products 
to  ultimate  consumers. 

"Retailer"  means  a  firm  (other  than  a  refiner 
or  reseller)  or  that  part  of  such  a  firm  which 
carries  on  the  trade  or  business  of  purchasing 
covered  products  and  reselling  them  to  ultimate 
consumers  without  substantially  changing  their 
form. 

"Service"  includes  any  work  or  activities 
performed  by  a  firm  for  a  person,  other  than  in 
an  enployment  relationship,  and  also  includes 
professional  work  or  activities  of  any  kind  and 
work  or  activities  performed  by  membership  or¬ 
ganizations  for  which  dues  are  charged,  and 
the  leasing  or  licensing  of  property  to  another 
person. 

"Service  activities"  means  the  trade  or  busi¬ 
ness  of  selling  or  making  available  services, 
including  professional  service  organizations, 
non-profit  organizations,  governments,  and  gov¬ 
ernment  agencies  or  instrumentalities  which 
carry  on  those  activities. 


"Special  naphthas  (solvents)"  means  all  fin¬ 
ished  products  within  the  gasoline  range,  not 
otherwise  defined  as  aviation  fuels  or  gaso¬ 
line,  specially  refined  to  specified  flash  point 
and  boiling  range,  for  use  as  paint  thinners, 
cleaners,  solvents,  etc. 

"State  and  local  governments"  means  the  sev¬ 
eral  States,  the  District  of  Columbia,  and 
the  territories  and  possessions  of  the  United 
States  other  than  the  Panama  Canal  Zone,  a 
municipality  or  other  political  subdivision, 
authority,  commission,  board,  district,  public 
corporation  or  other  agency  or  instrumentality 
of  tiie  several  States,  the  District  of  Columbia, 
and  the  territories  and  possessions  of  the 
United  States  other  than  the  Panama  Canal  Zone 
and  any  board,  commission,  agency  or  other 
instrumentality  of  a  local  government. 

"Toluene"  means  an  aromatic  hydrocarbon  whose 
chemical  composition  is  predominantly  CyHg. 

"Transaction"  means  an  arms-length  sale  be¬ 
tween  unrelated  persons  which  are  not  members 
of  a  controlled  group  (as  defined  in  26  U.S.C. 
1563(a) )  and  is  considered  to  occur  at  the  time 
and  place  when  a  binding  contract  is  entered 
into  between  the  parties. 

"Unconsolidated  entity"  means  a  firm  directly 
or  indirectly  controlled  by  a  parent  but  not 
consolidated  with  the  parent  for  purposes  of 
financial  statements  prepared  in  accordance 
with  generally  accepted  accounting  principles. 
An  unconsolidated  entity  includes  ary  firm  con¬ 
solidated  with  the  unconsolidated  entity  for 
purposes  of  financial  statements  prepared  in 
accordance  with  generally  accepted  accounting 
principles.  An  individual  shall  be  deemed  to 
control  a  firm  which  is  directly  or  indirectly 
controlled  by  him  or  by  his  father,  mother, 
spouse,  children  or  grandchildren. 

Unfinished  oils"  means  all  oils  requiring 
further  refining  i.e. ,  any  operation  except 
mechanical  blending  or  use  as  an  additive. 

"Unrelated  person"  means  a  person  other  than 
a  person  described  in  section  267(b)  of  the 
Internal  Revenue  Code  of  1954,  as  amended. 

"Xylene"  means  a  mixed  stream  of  aromatic 
hydrocarbons  whose  chemical  compos it ion  is  pre¬ 
dominantly  CqH^q  containing,  in  whole  or  in 
substantial  part,  the  isomers  para- xylene, 
metaxylene,  and  ortho- xylene . 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511,  Pub. 
L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  ard 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended.  Pub. 
L.  94-385;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385; 
E.O.  11790,  39  FR  23185;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.O.  12009,  42 
FR  46267) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39  FR 
6532,  Feb.  20,  1974,  39  FR  7582,  Feb.  27,  1974; 
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39  FR  12011,  12013,  Apr.  2,  1974;  39  FR  12354, 
Apr.  5,  1974;  39  FR  13258,  Apr.  12,  1974;  39  FR 
24358,  July  2,  1974;  39  FR  42369,  Dec.  5,  1974; 
39  FR  44411,  Dec.  24,  1974;  40  FR  2796,  Jan. 
16,  1975;  40  FR  10445,  Mar.  6,  1975;  40  FR 

40820,  Sept.  4,  1975;  40  FR  57442,  Dec.  10, 

1975;  40  FR  60038,  Dec.  31,  1975;  41  FR  5117, 
Feb.  4,  1976;  41  FR  9088,  Mar.  3,  1976;  41  FR 
13898,  Apr.  1,  1976;  41  FR  15333,  Apr.  12, 

1976;  41  FR  30098,  July  22,  1976;  41  FR  34008, 
Aug.  12,  1976;  41  FR  40453,  Sept.  20,  1976;  42 
FR  4421,  Jan.  25,  1977;  42  FR  5036,  Jan.  27, 
1977;  44  FR  7073,  Feb.  5,  1979;  44  FR  70120, 
Dec.  6,  1979] 

Subpart  C — Exemptions 

§  212.51  General . 

Prices  charged  with  regard  to  the  items  and 
sales  described  in  this  subpart  are  exempt  from 
the  price  rules  prescribed  in  this  part. 

[41  FR  9088,  Mar.  3,  1976] 

§  212.52  Sales  by  Federal,  State  or  local  gov¬ 
ernments  . 

The  prices  charged  for  any  sale  of  a  covered 
product  by  any  Federal  department,  agency,  or 
other  instrumentality,  including  ary  wholly 
cwned  Government  corporation  as  defined  in  the 
Government  Corporation  Control  Act  of  1945,  as 
amended,  and  by  State  and  local  governments  are 
subject  to  the  price  regulations  of  this  part, 
except  that,  with  respect  to  deliveries  of 
crude  oil  made  on  or  before  February  21,  1974, 
a  State  or  local  government  may  charge  a  bonus 
price  per  barrel  of  crude  oil  provided  that 
such  bonus  price  was  stipulated  in  existing 
contracts  and  provided  further  that  the  balance 
of  the  price  per  barrel  shall  be  based  upon 
lawful  prices  charged  for  domestic  crude  oil 
subject  to  price  regulations  in  effect  at  the 
time  such  deliveries  were  made,  and  not  upon 
prices  charged  for  crude  oil  that  was  exempt 
frcm  price  regulation. 

[41  FR  4939,  Feb.  3,  1976] 

§  212.53  Exports  and  imports. 

(a)  The  prices  charged  for  export  sales, 
including  sales  to  a  domestic  purchaser  which 
certifies  the  product  is  for  export,  are  exempt. 

(b)  The  prices  charged  for  imports,  but  only 
the  first  sale  into  U.S.  commerce,  are  exempt. 
For  purposes  of  this  subparagraph,  any  sale  of 
imported  crude  oil,  not  already  entered  into 
the  United  States  customs  territory,  to  the 
Government  for  storage  in  the  Strategic  Petro¬ 
leum  Reserve  will  be  deemed  a  first  sale  into 
U.S.  commerce. 

(c)  Non-bonded  aviation  fuel  uplifted  in  the 


United  States  for  international  flights  depart¬ 
ing  from  the  United  States  shall  not  be  consid¬ 
ered  as  export  for  the  purposes  of  this  part. 

(E.O.  11730,  38  FR  19345) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39 
FR  12997,  Apr.  10,  1974;  41  FR  30323,  July  23, 
1976;  45  FR  71766,  Oct.  30,  1980] 

§  212.54  Stripper  well  crude  oil. 

(a)  Prices  charged  in  the  first  sale  of 
crude  oil  (excluding  condensate  recovered  in 
non-associated  production) ,  produced  and  sold 
from  any  stripper  well  property  are  exempt  from 
the  provisions  of  this  part. 

(b)  Prices  charged  in  the  first  sale  of 
imputed  stripper  well  crude  oil,  as  defined  in 
§  212.75  of  this  part,  produced  and  sold  from 
ary  unitized  property  are  exempt  from  the  pro¬ 
visions  of  this  part. 

(c)  Definitions.  "Average  daily  produc¬ 
tions"  means  the  qualified  maximum  total  pro¬ 
duction  of  crude  oil  (excluding  condensate  re¬ 
covered  in  non-associated  production)  prod¬ 
uced  from  a  property,  divided  by  a  number  equal 
to  the  number  of  days  in  the  12-month  quali¬ 
fying  period  times  the  number  of  wells  that 
produced  crude  oil  (excluding  condensate  re¬ 
covered  in  non-associated  production)  from  that 
property  in  that  12-month  qualifying  period. 
To  qualify  as  maximum  total  production,  each 
well  on  the  property  must  have  been  maintained 
at  the  maximum  feasible  rate  of  production 
throughout  the  12-month  qualifying  period  and 
in  accordance  with  recognized  conservation 
practices,  and  not  significantly  curtailed  by 
reason  of  mechanical  failure  or  other  dis¬ 
ruption  in  production. 

"First  sale"  means  the  first  transfer  for 
value  by  the  producer  or  royalty  owner.  With 
respect  to  transfers  between  affiliated  enti¬ 
ties,  the  "first  sale"  shall  be  imputed  to 
occur  as  if  in  arms-length  transactions. 

"Stripper  well  property"  means  a  "prcperty" 
whose  average  daily  production  of  crude  oil 
(excluding  condensate  recovered  in  non-associ¬ 
ated  production)  per  well  did  not  exceed  10 
barrels  per  day  during  and  preceding  consecu¬ 
tive  12-month  period  beginning  after  December 
31,  1972. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511,  Pub. 
L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-385;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385; 
E.O.  11790,  39  FR  23185;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.O.  12009,  42 
FR  46267) 
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[41  FR  48323,  Nov.  3,  1976,  as  amended  at  43  FR 
33697,  Aug.  1,  1978] 

§  212.55  Naval  Petroleum  Reserves  crude  oil. 

The  price  charged  in  the  first  sale  of  U.S.- 
cwned  crude  oil  pursuant  to  the  provisions  of 
the  Naval  Petroleum  Reserves  Production  Act  of 
1976  (Pub.  L.  94-258)  is  exempt  from  the  pro¬ 
visions  of  this  part. 

[41  FR  48323,  Nov.  3,  1976] 

§  212.56  General  refinery  products. 

(a)  The  following  general  refinery  products 
are  exenpt  from  the  provisions  of  this  part: 
Aviation  gasoline,  benzene,  gas  oil,  greases, 
hexane,  kerosene,  lubricant  base  oil  stocks, 
lubricants,  naphthas.  No.  1  heating  oil,  No.  1- 
D  diesel  fuel,  residual  fuel  oil,  special  naph¬ 
thas  (solvents),  toluene,  unfinished  oils,  xy¬ 
lene,  and  other  finished  products. 

(b)  The  following  general  refinery  products 
are  not  exenpt  from  the  provisions  of  this 
part:  Butane,  natural  gas  liquids,  natural 
gasoline,  and  prepane. 

[44  FR  7073,  Feb.  5,  1979] 

NOTE:  The  provisions  of  this  section  may  be 
affected  by  Standby  Regulation  212-2.  Standby 
Regulation  212-2  appears  in  Appendix  A  to  Part 
212.  For  the  convenience  of  the  user,  a  table 
listing  all  Standby  Regulations  and  sections 
affected  appears  in  the  Finding  Aids  section  of 
this  volume. 

§  212.57  No.  2  oils. 

The  prices  charged  for  No.  2  oils  are  exempt. 

[41  FR  44152,  Oct.  7,  1976] 

NOTE:  The  provisions  of  this  section  may  be 
affected  by  Standby  Regulation  212-2.  Standby 
Regulation  212-2  appears  in  Appendix  A  to  Part 
212.  For  the  convenience  of  the  user,  a  table 
listing  all  Standby  Regulations  and  sections 
affected  appears  in  the  Finding  Aids  section  of 
this  volume. 

§  212.58  Aviation  jet  fuel. 

The  sales  of  aviation  jet  fuel  are  exempt 
from  the  provisions  of  this  part. 

[44  FR  7073,  Feb.  5,  1979] 

§  212.59  Heavy  crude  oil. 

(a)  Prices  charged  in  the  first  sale  of 
heavy  crude  oil  are  exenpt  from  the  provisions 
of  this  Part. 


(b)  Heavy  crude  oil  means  all  crude  oil 
produced  from  any  property  during  a  period  when 
the  property  qualified  as  a  heavy  crude  oil 
property. 

(c)  For  the  period  August  17,  1979,  through 
December  20,  1979,  heavy  crude  oil  property 
means  any  property  from  which  the  crude  oil 
produced  and  sold  during  the  base  month  had  a 
weighted  average  gravity  of  16.0°  API  or  less, 
corrected  to  60°  Fahrenheit. 

(d)  On  and  after  December  21,  1979,  heavy 
crude  oil  property  means  any  property  from 
which  the  crude  oil  produced  and  sold  during 
the  base  month  had  a  weighted  average  gravity 
of  20.0°  API  or  less,  corrected  to  60°  Fahren¬ 
heit. 

(e)  For  purposes  of  this  section,  the  base 
month  for  a  particular  property  is  the  last 
month  prior  to  July  1979  in  which  crude  oil  was 
produced  and  sold  from  that  property. 

(f)  For  purposes  of  this  section,  the 
weighted  average  gravity  for  the  Crude  oil 
produced  and  sold  from  a  particular  property 
shall  be  the  gravity  determinations  used  in 
connection  with  the  first  sale  of  crude  oil 
from  that  property  during  the  base  month;  pro¬ 
vided  that,  with  respect  to  a  property  to 
which  a  diluent  had  been  injected  into  the 
well  bores  thereon  during  the  base  month,  the 
weighted  average  gravity  shall  be  based  on  the 
last  gravity  test  on  crude  oil  produced  from 
that  property  prior  to  July  1979  and  prior  to 
the  first  injection  of  a  diluent. 

(g)  For  purposes  of  this  section,  the  crude 
oil  produced  from  a  property  does  not  include 
any  diluent  injected  into  that  property. 

(h)  Any  unitized  property  that  includes  only 
properties  that  prior  to  inclusion  within  the 
unit  qualified  as  heavy  crude  oil  properties 
shall  qualify  as  a  heavy  crude  oil  property. 

[45  FR  21208,  Apr.  1,  1980;  45  FR  78593,  Nov. 
25,  1980] 

§  212.60  Butane. 

The  prices  charged  for  butane  are  exenpt  from 
the  provisions  of  this  part. 

[44  FR  70121,  Dec.  6,  1979] 

§  212.61  Natural  gasoline. 

The  prices  charged  for  natural  gasoline  are 
exenpt  from  the  provisions  of  this  part. 

[44  FR  70121,  Dec.  6,  1979] 

§  212.62  Butane  and  natural  gasoline  ccrtpon- 
ents  of  natural  gas  liquids. 

The  prices  charged  for  the  butane  and  natural 
gasoline  corrponents  of  natural  gas  liquids  are 
exenpt  from  the  provisions  of  this  part. 
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[44  FR  70121,  Dec.  6,  1979] 

Subpart  D — Producers  of  Crude  Petroleum 
§  212.71  Applicability. 

This  subpart  applies  to  each  first  sale  of 
domestic  crude  oil  except  as  provided  in  Subpart 
C  of  this  part. 

[41  FR  48323,  Nov.  3,  1976] 

§  212.72  Definitions. 

"Average  corrpletion  depth"  means  for  each 
particular  marginal  property  the  sum  of  all 
corrpletion  depths  for  all  wells  that  produced 
crude  oil  from  the  property  concerned  during 
calendar  year  1978,  divided  by  the  number  of 
such  wells  during  that  12-month  period. 

"Average  daily  production"  means  for  each 
particular  marginal  property  the  qualified  max¬ 
imum  total  production  of  crude  oil  (excluding 
condensate  recovered  in  non-associated  produc¬ 
tion)  produced  from  a  property,  divided  by  365 
times  the  number  of  wells  that  produced  crude 
oil  (excluding  condensate  recovered  in  non- 
associated  production)  from  that  property  dur¬ 
ing  calendar  year  1978.  To  qualify  as  maxi¬ 
mum  total  production,  each  well  on  the  prop¬ 
erty  must  have  been  maintained  at  the  maxi¬ 
mum  feasible  rate  of  production  throughout  that 
12-month  period  and  in  accordance  with  recog¬ 
nized  conservation  practices,  and  not  signi¬ 
ficantly  curtailed  by  reason  of  mechanical  fail¬ 
ure  or  other  disruption  in  production. 

"Base  production  control  level"  means:  (a) 
With  respect  to  months  ending  prior  to  February 
1,  1976: 

(1)  If  crude  oil  was  produced  and  sold  from 
the  property  concerned  in  every  month  of  1972, 
the  total  number  of  barrels  of  domestic  crude 
oil  produced  and  sold  from  that  property  in  the 
same  month  of  1972; 

(2)  If  crude  oil  was  not  produced  and  sold 
from  the  property  concerned  in  every  month  of 
1972,  the  total  number  of  barrels  of  crude  oil 
produced  and  sold  from  that  property  in  1972, 
divided  by  12; 

(b)  With  respect  to  months  commencing  after 
January  31,  1976,  except  as  provided  in  §  212. 
76(a),  either: 

(1)  The  total  number  of  barrels  of  old  crude 
oil  produced  and  sold  frcm  the  property  con¬ 
cerned  during  calendar  year  1975,  divided  by 

365,  multiplied  by  the  number  of  days  during 
the  month  in  1975  which  corresponds  to  the 
month  concerned;  or 

(2)  If  the  producer  elects  to  certify  crude 
oil  sales  for  1972  in  accordance  with  §  212. 
131(a)(2),  the  total  number  of  barrels  of  crude 
oil  produced  and  sold  frcm  the  property  con¬ 
cerned  during  calendar  year  1972,  divided  by 

366,  multiplied  by  the  number  of  days  during 


the  month  in  1972  which  corresponds  to  the 
month  concerned; 

(c)  With  respect  to  months  conmencing  after 
May  31,  1979,  except  as  provided  in  §  212.76, 
for  properties  other  than  marginal  properties, 
either: 

(1)  The  total  number  of  barrels  of  old  crude 
oil  produced  and  sold  frcm  the  property  con¬ 
cerned  during  the  six-month  period  ending  March 
31,  1979,  divided  by  182,  multiplied  Toy  the 
number  of  days  during  the  month  in  1978  which 
corresponds  to  the  month  concerned;  or 

(2)  If  the  producer  elects  to  certify  crude 
oil  sales  for  1975  in  accordance  with  §  212. 
131(a)(2),  the  total  number  of  barrels  of  old 
crude  oil  produced  and  sold  from  the  property 
concerned  during  calendar  year  1975,  divided  by 

365,  multiplied  by  the  number  of  days  during 
the  month  in  1975  which  corresponds  to  the 
month  concerned;  or 

(3)  If  the  producer  elects  to  certify  crude 
oil  sales  for  1972  in  accordance  with  §  212. 
131(a)(2),  the  total  number  of  barrels  of  crude 
oil  produced  and  sold  from  the  property  con¬ 
cerned  during  calendar  year  1972,  divided  by 

366,  multiplied  by  the  number  of  days  during 
the  month  in  1972  which  corresponds  to  the 
month  concerned; 

(d)  With  respect  to  marginal  properties,  the 
base  production  control  level  equals  (1)  with 
respect  to  months  ocmmencing  after  May  31, 
1979,  20  percent  of  the  total  number  of  barrels 
of  old  crude  oil  produced  and  sold  fron  the 
property  concerned  during  calendar  year  1978, 
divided  by  365,  multiplied  by  the  number  of 
days  during  the  month  in  1978  which  corresponds 
to  the  month  concerned;  (2)  for  the  months 
commencing  after  December  31,  1979,  zero. 

"Completion  depth"  means  the  depth  frcm  which 
crude  oil  was  produced,  as  reported  to  the 
applicable  state  regulatory  authority.  Where 
such  reports  are  not  required  to  be  made, 
completion  depth  means  the  depth  in  feet  mea¬ 
sured  from  ground  level,  or  frcm  the  top  of 
the  surface  casing,  along  the  bore  hole  to  the 
base  of  perforations  frcm  which  a  well  pro¬ 
duces  crude  oil;  with  respect  to  a  well  which 
has  been  completed  "open  hole, "  completion 
depth  means  the  lesser  of  (a)  the  depth  to  the 
base  of  the  reservoir,  or  (b)  the  "plugged- 
back"  depth.  Provided  that  where  no  official 
state  regulatory  depth  report  has  been  made, 
completion  depth  mast  be  documented  with  an 
affidavit  executed  by  a  registered  petroleum 
engineer. 

"Current  cumulative  deficiency"  means:  (a) 
For  months  prior  to  February  1,  1976,  the  total 
number  of  barrels  by  which  production  and  sale 
of  crude  oil  was  less  than  the  base  production 
control  level,  for  all  months  in  which  produc¬ 
tion  and  sale  of  crude  oil  was  less  than  the 
base  production  control  level  subsequent  to 
the  first  month  in  which  nev  crude  oil  was 
produced  and  sold,  minus  the  total  number  of 
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barrels  of  domestic  crude  oil  produced  and  sold 
in  each  prior  month  which  was  in  excess  of  the 
base  production  control  level  for  that  month, 
but  which  was  not  classified  as  new  crude  oil 
because  of  this  requirement  to  reduce  the  amount 
of  new  crude  oil  in  each  month  by  the  amount  of 
the  current  cumulative  deficiency; 

(b)  For  months  conmencing  after  January  31, 
1976,  the  total  number  of  barrels  by  which 
production  and  sale  of  crude  oil  has  been  less 
than  the  base  production  control  level  subse¬ 
quent  to  the  first  month  (after  February  1, 
1976)  in  which  new  crude  oil  was  produced  and 
sold,  minus  the  total  number  of  barrels  of 
domestic  crude  oil  produced  and  sold  in  each 
month  after  February  1,  1976,  Which  was  in 
excess  of  the  base  production  control  level 
for  that  month,  but  which  was  not  classified 
as  new  crude  oil  because  of  this  requirement 
to  reduce  the  amount  of  new  crude  oil  in  each 
month  by  the  amount  of  the  current  cumulative 
deficiency; 

(c)  For  months  ccrmiencing  after  May  31,  1979, 
at  the  option  of  the  producer  either: 

(1)  The  total  number  of  barrels  by  which 
production  and  sale  of  crude  oil  has  been  less 
than  the  base  production  control  level  subse¬ 
quent  to  the  first  month  (after  June  1,  1979) 
in  which  new  crude  oil  was  produced  and  sold, 
minus  the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  each  prior  month 
after  June  1,  1979,  which  was  in  excess  of  the 
base  production  control  level  for  that  month, 
but  which  was  not  classified  as  nev  crude  oil 
because  of  this  requirement  to  reduce  the  amount 
of  new  crude  oil  in  each  month  by  the  amount  of 
the  current  cumulative  deficiency;  or 

(2)  The  total  number  of  barrels  by  which 
production  and  sale  of  crude  oil  has  been  less 
than  the  base  production  control  level  subse¬ 
quent  to  any  two-month  period  in  which  the 
total  production  and  sale  of  crude  oil  from 
the  property  concerned  exceeds  the  sum  of  the 
property's  base  production  control  levels  for 
that  two— month  period,  minus  the  total  number 
of  barrels  of  domestic  crude  oil  produced  and 
sold  in  each  prior  month  after  June  1,  1979, 
which  was  in  excess  of  the  base  production 
control  level  for  that  month,  but  which  was  not 
classified  as  new  crude  oil  because  of  this 
requirement  to  reduce  the  amount  of  new  crude 
°il  in  each  month  by  the  amount  of  the  current 
cumulative  deficiency.  A  producer  may  not  elect 
this  option  (2)  for  any  property  from  which  new 
crude  oil  was  produced  and  sold  as  new  crude 
oil  in  any  month  which  begins  after  May  31, 
1979. 

"First  sale"  means  the  first  transfer  for 
value  by  the  producer  or  royalty  owner.  With 
respect  to  transfers  between  affiliated  enti¬ 
ties,  the  "first  sale"  shall  be  imputed  to 
occur  as  if  in  arms— length  transactions. 

"Marginal  property"  means  a  property  whose 
average  daily  production  of  crude  oil  (excluding 


condensate  recovered  in  non-associated  produc¬ 
tion)  per  well  during  calendar  year  1978  did 
not  exceed  the  number  of  barrels  shown  in  the 
following  table  for  the  corresponding  average 
completion  depth: 


Average  completion  depth  in  feet  Barrels 

per  day 


2,000  or  more  but  less  than  4,000. . .  20  or  less. 

4,000  or  more  but  less  than  6,000. . .  25  or  less. 

6,000  or  more  but  less  than  8,000. . .  30  or  less. 

8,000  or  more  but  less  than  10,000..  35  or  less. 

Each  additional  2,000  foot  interval.  An  addi¬ 
tional 
5  barrels. 


"Market  level  new  crude  oil"  means,  with 
respect  to  a  particular  property  during  a  par¬ 
ticular  month,  the  product  of  the  market  lev¬ 
el  factor  for  that  month  and  the  volume  of 
new  crude  oil  produced  and  sold  from  that 
property  during  that  month.  The  market  level 
factor  for  January  1980  shall  be  four  and  six- 
tenths  percent  (4.6%)  and  shall  be  increased  by 
four  and  six-tenths  percent  (4.6%)  in  each 
succeeding  month. 

"New  crude  oil"  means,  with  respect  to  a 
specific  property:  (a)  For  months  prior  to 
February  1,  1976,  the  total  number  of  barrels 
of  domestic  crude  oil  produced  and  sold  in  a 
specific  month,  less  (1)  the  base  production 
control  level  for  that  month,  and  less  (2)  the 
current  cumulative  deficiency; 

(b)  For  months  commencing  after  January  31, 
1976,  the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  a  specific  month, 
less  (1)  the  property's  base  production  control 
level  for  that  month  and  less  (2)  the  current 
cumulative  deficiency  since  February  1,  1976; 

(c)  For  months  commencing  after  May  31, 
1979,  the  total  number  of  barrels  of  domestic 
crude  oil  produced  and  sold  in  a  specific  month, 
less  (1)  the  base  production  control  level  for 
that  month,  and  less  (2)  the  current  cumulative 
deficiency  since  June  1,  1979;  and 

(d)  Shall  not  in  any  period  include  any  num¬ 
ber  of  barrels  not  certified  as  new  crude  oil 
pursuant  to  the  provisions  of  §  212.131(a)(1) 
within  the  consecutive  two-month  period  im¬ 
mediately  succeeding  the  month  in  which  the 
crude  oil  is  produced  and  sold,  except  where 
such  recertification  is  explicitly  required  or 
permitted  by  DOE  order,  interpretation  or  rul¬ 
ing. 

"Old  crude  oil"  means:  (a)  Prior  to  February 
1,  1976,  the  total  number  of  barrels  of  crude 
oil  produced  and  sold  from  a  property  in  a 
specific  month,  less  the  total  number  of  barrels 
of  new  crude  oil  for  that  property  in  that 
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month,  and  less  the  total  number  of  barrels  of 
released  crude  oil  for  that  property  in  that 
month; 

(b)  Effective  February  1,  1976,  the  total 
number  of  barrels  of  crude  oil  produced  and 
sold  from  a  property  in  a  specifc  month,  less 
the  total  number  of  barrels  of  new  crude  oil 
for  that  property  in  that  month. 

"Produced  and  sold"  means,  for  purposes  of 
subparts  C  and  D  of  this  part,  the  production 
and  first  sale,  transfer  of  custody  (including 
transfers  between  affiliated  entities),  or  any 
other  disposition  for  Which  value  or  benefit  is 
directly  or  indirectly  received  by  the  producer 
or  royalty  owner,  including  the  disposal  or 
consumption  of  crude  oil  in  any  manner  on  the 
property  from  which  it  is  produced.  Crude  oil 
is  deemed  to  be  produced  and  sold  at  the  time 
that  the  produced  crude  oil  leaves  the  property 
or  is  disposed  of  or  consumed  on  the  property, 
whichever  occurs  first. 

"Property"  means  the  right  to  produce  domestic 
crude  oil,  which  arises  from  a  lease  or  frcm  a 
fee  interest.  A  producer  may  treat  as  a  sepa¬ 
rate  property  each  separate  and  distinct  pro¬ 
ducing  reservoir  subject  to  the  same  right  to 
produce  crude  oil,  provided  that  such  reservoir 
is  recognized  by  the  appropriate  governmental 
regulatory  authority  as  a  producing  formation 
that  is  separate  and  distinct  from,  and  not  in 
communication  with,  any  other  producing  forma¬ 
tion. 

"Released  crude  oil"  means  an  amount  of  crude 
oil  produced  from  a  property  in  a  particular 
month  prior  to  February  1,  1976,  which  is  equal 
to  the  total  number  of  barrels  of  new  crude  oil 
produced  and  sold  from  that  property  in  that 
month.  The  amount  of  released  crude  oil  for  a 
property  in  a  particular  month  shall  not  exceed 
the  base  production  control  level  for  that 
property  in  that  month,  and  shall  not  include 
any  number  of  barrels,  not  certified  as  such 
pursuant  to  the  provisions  of  §  212.131(a)(1) 
within  the  consecutive  two-month  period  im¬ 
mediately  succeeding  the  month  in  vhich  the 
crude  oil  is  produced  and  sold,  except  where 
such  recertification  is  explicitly  required  or 
permitted  by  DOE  order,  interpretation,  or  rul¬ 
ing. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275;  E.O.  11790, 
39  FR  23185,  as  amended,  Pub.  L.  94-385;  Energy 
Policy  and  Conservation  Act,  Pub.  L.  94-163, 
as  amended.  Pub.  L.  94-385;  E.O.  11790,  39  FR 
23185;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91;  E.O.  12009,  42  FR  46267) 

[40  FR  31747,  July  29,  1975,  as  amended  at  41 
FR  4940,  Feb.  3,  1976;  41  FR  15574,  Apr.  13, 
1976;  41  FR  36184,  Aug.  26,  1976;  44  FR  25167, 


Apr.  27,  1979;  44  FR  37938,  June  29,  1979;  44 
FR  66186,  Nov.  19,  1979;  45  FR  47407,  July  14, 
1980;  45  FR  78593,  Nov.  25,  1980] 

§  212.73  Lcwer-tier  ceiling  price  rule. 

(a)  Rule.  Except  as  provided  in  §  212.74 
with  respect  to  new  crude  oil;  except  as  provid¬ 
ed  in  §  212.75  for  certain  crude  oil  produced 
from  unitized  properties;  except  as  provided  in 
§  212.78  for  incremental  crude  oil  produced 
from  qualified  tertiary  enhanced  recovery  proj¬ 
ects  and  for  tertiary  incentive  crude  oil; 
except  as  provided  in  §  212.79  for  newly  dis¬ 
covered  crude  oil;  and  except  as  provided  in 
Subpart  C  of  this  Part  for  exempt  crude  oil,  no 
producer  may  charge  a  price  higher  than  the 
lcwer-tier  ceiling  price  for  any  first  sale  of 
domestic  crude  oil. 

(b)  Lcwer-tier  ceiling  price  determination 
other  than  in  Alaska  and  California.  The  low¬ 
er-tier  ceiling  price  for  a  particular  grade  of 
domestic  crude  oil  in  a  particular  field  other 
than  in  Alaska  or  California  is  the  sum  of: 
(1)  The  highest  posted  price  at  6  a.m. ,  local 
time,  May  15,  1973,  for  transactions  in  that 
grade  of  crude  oil  in  that  field,  or  if  there 
was  no  posted  price  in  that  field  for  that 
grade  of  domestic  crude  oil,  the  related  price 
for  that  grade  of  domestic  crude  oil  which  is 
most  similar  in  kind  and  quality  in  the  nearest 
field  for  which  prices  were  posted;  plus  (2) 
$1.35  per  barrel. 

(c)  Lcwer-tier  ceiling  price  determination 
in  Alaska  and  California.  In  Alaska  and  Cali- 
fornia,  the  lcwer-tier  ceiling  price  for  a 
particular  grade  of  domestic  crude  oil  in  a 
particular  field  is  the  sum  of:  (1)  The 
highest  posted  price  at  6  a.m.,  local  time.  May 
15,  1973,  for  transactions  in  that  grade  of 
crude  oil  in  that  field,  or  if  there  was  no 
posted  price  in  that  field  for  that  grade  of 
domestic  crude  oil,  the  related  price  for  that 
grade  of  domestic  crude  oil  which  is  most 
familiar  in  kind  and  quality  in  the  nearest 
field  for  which  prices  were  posted;  plus  (2) 
$1.35  per  barrel;  plus  (3)  2  cents  for  each 
degree  API  gravity  between  34  degrees  API  grav¬ 
ity  and  40  degrees  API  gravity  that  the  domes¬ 
tic  crude  oil  being  offered  for  sale  is  below 
40  degrees  API  gravity,  plus  (4)  3  cents  for 
each  degree  API  gravity  that  the  domestic  crude 
oil  being  offered  for  sale  is  below  34  degrees 
API  gravity. 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  751  et  seq. ,  Pub.  L.  93-159,  as  amended. 
Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L.  94-133, 
Pub.  L.  94-163,  and  Pub.  L.  94—385;  Federal 
Energy  Administration  Act  of  1974,  15  U.S.C. 
787  et  seq. ,  Pub.  L.  93-275,  as  amended.  Pub. 
L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70,  and 
Pub  L.  95-91;  Energy  Policy  and  Conservation 
Act,  42  U.S.C.  6201  et  seq..  Pub.  L.  94-163,  as 
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amended,  Pub.  L.  94-385,  and  Pub.  L.  95-70; 
Department  of  Energy  Organizaion  Act,  42  U.S.C. 
7101  et  seq. ,  Pub.  L.  95-91;  E.O.  11790,  39  FR 
23185;  E.O.  12009,  42  FR  46267) 

[41  FR  48324,  48325,  Nov.  3,  1976,  as  amended 
at  44  FR  51152,  Aug.  30,  1979] 

§  212.74  Upper-tier  ceiling  price  rule. 

(a)  Notwithstanding  the  provisions  of  §  212. 
73(a),  a  producer  may  in  any  month  charge  a 
price  not  to  exceed  the  upper-tier  ceiling 
price  in  first  sales  of  ne^  crude  oil,  except 
that  first  sales  of  market  level  new  crude  oil 
are  not  subject  to  the  ceiling  price  limitations 
of  this  subpart. 

(k)  Upper-tier  ceiling  price  determination. 
The  upper-tier  ceiling  price  for  a  particular 
grade  of  domestic  crude  oil  in  a  particular 
field  is  (1)  the  highest  posted  price  on  Sep¬ 
tember  30,  1975,  for  transactions  in  that  grade 
of  crude  oil  in  that  field  in  Septerrtoer  1975, 
or  if  there  was  no  posted  price  in  that  field 
for  that  grade  of  domestic  crude  oil,  the  re¬ 
lated  price  for  that  grade  of  domestic  crude 
oil  which  is  most  similar  in  kind  and  quality 
in  the  nearest  field  for  which  prices  were 
posted;  less  (2)  $1.32  per  barrel. 

(c)  Retroactive  increase  in  price.  No  pro¬ 
ducer  may  charge  or  accept  a  retroactive  in¬ 
crease  in  price  for  crude  oil,  other  than 
crude  oil  which  is  exenpt  from  this  Subpart 
pursuant  to  §  212.54  and  is  sold  on  September 
1,  1976,  or  thereafter,  or  crude  oil  which  is 
exenpt  from  this  Subpart  pursuant  to  §  212.55 
and  is  sold  on  April  5,  1976,  or  thereafter. 
Retroactive  increase  in  price  means  any  price 
charged  or  offered  after  the  close  of  the 
calendar  month  in  excess  of  the  highest  price 
prevailing  for  that  grade  of  crude  oil,  in 
first  sales  between  the  producer  and  the  pur¬ 
chaser  of  the  domestic  crude  oil,  during  the 
calendar  month  in  which  it  was  produced  and 
sold. 

(d)  Notwithstanding  the  provisions  of  §  212. 
73(a)  and  of  paragraph  (a)  of  this  section, 
with  respect  to  crude  oil  sold  pursuant  to  the 
provisions  of  Part  391  of  this  chapter,  a 
producer  may  charge  a  per  barrel  price  that 
exceeds  the  ceiling  price  otherwise  permitted 
under  this  subpart  by  no  more  than  one  half  of 
one  percent  of  the  per  barrel  market  price  of 
such  crude  oil  computed  pursuant  to  the  provi¬ 
sions  of  Part:  391  of  this  chapter. 

(e)  Notwithstanding  the  provisions  of  §  212. 
73(a)  and  of  paragraph  (a)  of  this  section, 
with  respect  to  crude  oil  produced  from  a 
property  or  portion  thereof  for  which  DOE  has 
issued  an  order  under  Subpart  D  of  10  CFR  Part 
205  or  a  decision  on  an  appeal  of  such  an  order 
under  Subpart  H  of  10  CFR  Part  205  that  speci¬ 
fies  the  percentage  of  such  crude  oil  that  may 
be  sold  at  the  lower-tier,  upper-tier  or  other 


prices  by  or  for  the  benefit  of  one  or  mere 
cwners  thereof ,  the  same  percentages  of  crude 
oil,  as  specified  in  the  order,  may  be  sold  at 
lower-tier ,  upper-tier  or  other  prices  by  or 
for  the  benefit  of  any  other  cwner  of  an  inter¬ 
est  in  such  crude  oil  or  an  interest  in  the 
preperty  from  which  such  crude  oil  is  pro¬ 
duced  . 

(Secs.  4  and  8,  Pub.  L.  93-159,  87  Stat.  629, 
633  (15  U.S.C.  753  and  757);  Pub.  L.  93-511,  88 
Stat.  1608;  sec.  2,  Pub.  L.  94-99,  89  Stat. 
481;  sec.  1,  Pub.  L.  94-133,  89  Stat.  694; 
secs.  401(a),  401(b) (l)-(3) ,  402(a),  403(a)  and 
451,  Pub.  L.  94-163,  89  Stat.  941,  946,  948; 
secs.  121  and  122,  Pub.  L.  94-385,  90  Stat! 
1132,  1133,  secs.  301  and  644,  Pub.  L.  95-91 
Stat.  577,  599,  (42  U.S.C.  7151  and  7254);  E.O. 
12009,  42  FR  46267) 

[41  FR  4940,  Feb.  3,  1976,  as  amended  at  41  FR 
48324,  Nov.  3,  1976;  44  FR  66188,  Nov.  19, 

1979;  45  FR  9534,  Feb.  12,  1980] 

§  212.75  Crude  oil  produced  and  sold  from 
unitized  properties. 

(a)  Rule.  With  respect  to  each  unitized 
property,  a  producer  shall,  as  of  the  effective 
date  of  unitization,  establish  a  unit  base 
production  control  level. 

(b)  Definitions .  For  purposes  of  this  sec¬ 
tion — 

Current  unit  cumulative  deficiency"  means 
(1)  for  months  prior  to  June  1,  1979,  the  total 
number  of  barrels  by  which  production  and  sale 
of  crude  oil  from  the  unitized  property  was 
less  than  the  unit  base  production  control 
level  subsequent  to  the  first  month  (following 
the  establishment  of  a  unit  base  production 
control  level  for  that  unitized  property)  in 
which  any  crude  oil  produced  and  sold  from  that 
unit  was  eligible  to  be  classified  as  actual 
new  crude  oil  (without  regard  to  whether  the 
amount  of  actual  new  crude  oil  was  exceeded  by 
the  amount  of  imputed  n&v  crude ) ,  minus  the 
total  number  of  barrels  of  domestic  crude  oil 
produced  and  sold  in  each  prior  month  from  that 
unitized  property  (following  the  establishment 
of  a  unit  base  production  control  level  for 
that  unitized  property)  which  was  in  excess  of 
the  unit  base  production  control  level  for  that 
month,  but  which  was  not  eligible  to  be  classi¬ 
fied  as  actual  new  crude  oil  because  of  this 
requirement  to  reduce  the  amount  of  actual  new 
crude  oil  in  each  month  by  the  amount  of  the 
current  unit  cumulative  deficiency; 

(2)  For  months  conmencing  after  May  31, 
1979,  at  the  option  of  the  producer  either  (i) 
the  total  number  of  barrels  by  which  production 
and  sale  of  crude  oil  from  the  unitized  property 
has  been  less  than  the  unit  base  production 
control  level  subsequent  to  the  first  month 
(after  June  1,  1979)  in  which  new  crude  oil  was 


1-13 


produced  and  sold,  minus  the  total  number  of 
barrels  of  domestic  crude  oil  produced  and  sold 
from  the  unitized  prcperty  in  each  prior  month 
after  June  1,  1979,  which  was  in  excess  of  the 
unit  base  production  control  level  for  that 
month,  but  which  was  not  classified  as  new 
crude  oil  because  of  this  requirement  to  reduce 
the  amount  of  new  crude  oil  in  each  month  by 
the  amount  of  the  current  unit  cumulative  de¬ 
ficiency;  or 

(ii)  The  total  number  of  barrels  by  which 
production  and  sale  of  crude  oil  frcm  the 
unitized  property  has  been  less  than  the  unit 
base  production  control  level  subsequent  to  any 
two-month  period  in  which  the  total  production 
and  sale  of  crude  oil  from  the  unitized  property 
concerned  exceeds  the  sum  of  the  property's 
unit  base  production  control  levels  for  that 
two-month  period,  minus  the  total  number  of 
barrels  of  domestic  crude  oil  produced  and  sold 
in  each  prior  month  after  June  1,  1979,  which 
was  in  excess  of  the  unit  base  production  which 
was  not  classified  as  n&v  crude  oil  because  of 
this  requirement  to  reduce  the  amount  of  new 
crude  oil  in  each  month  by  the  amount  of  the 
current  unit  cumulative  deficiency.  A  producer 
may  not  elect  the  qotion  described  in  this 
paragraph  (ii)  for  any  unitized  property  from 
which  new  crude  oil  was  produced  and  sold  as 
new  crude  oil  in  any  month  which  begins  after 
May  31,  1979. 

"Imputed  heavy  crude  oil"  means,  with  respect 
to  a  unitized  property  for  which  a  unit  base 
production  control  level  was  established  after 
August  16,  1979,  in  a  particular  month,  either 
(1)  a  number  of  barrels  of  crude  oil  equal  to 
the  total  number  of  barrels  of  crude  oil  pro¬ 
duced  and  sold  in  that  particular  month  from 
all  properties  that  constitute  that  unitized 
property,  multiplied  by  the  total  number  of 
barrels  of  crude  oil  produced  during  the  12- 
month  period  immediately  preceding  the  estab¬ 
lishment  of  a  unit  base  production  control 
level  for  that  unitized  property  frcm  all  prop¬ 
erties  that  constitute  the  unitized  prcper¬ 
ty  which  qualified  as  heavy  oil  properties 
prior  to  inclusion  within  the  unit,  divided  by 
the  sum  of  (i)  the  total  number  of  barrels  of 
crude  oil  produced  and  sold  during  the  12-month 
period  inmediately  preceding  the  establishment 
of  a  unit  base  production  control  level  for 
the  unitized  prcperty  frcm  all  properties  other 
than  heavy  crude  oil  properties  that  consti¬ 
tute  the  unitized  prcperty,  plus  (ii)  the  total 
number  of  barrels  of  crude  oil  produced  dur¬ 
ing  that  period  fron  all  crude  oil  properties 
that  constitute  the  unitized  property  which 
qualified  as  heavy  crude  oil  properties  prior 
to  inclusion  within  the  unit,  or  (2)  a  num¬ 
ber  of  barrels  of  crude  oil  equal  to  the  total 
number  of  barrels  of  crude  oil  produced  dur¬ 
ing  the  12-month  period  preceding  the  estab¬ 
lishment  of  a  unit  base  production  control 
level  for  the  unitized  prcperty  frcm  all  prop¬ 


erties  that  constitute  the  unitized  prcperty 
which  qualified  as  heavy  crude  oil  properties 
prior  to  inclusion  within  the  unit,  divided  by 
the  number  of  days  in  that  12-month  period,  and 
multiplied  by  the  number  of  days  in  that  par¬ 
ticular  month,  whichever  is  greater.  For  pur¬ 
poses  of  this  definition,  the  12-month  period 
prior  to  the  inclusion  of  a  heavy  crude  oil 
property  within  a  unit  may  be  reduced  to  the 
number  of  days  in  the  months  in  that  period  in 
which  heavy  crude  oil  was  produced  and  sold 
from  that  property. 

"Inputed  newly  discovered  crude  oil"  means, 
with  respect  to  a  unitized  property  for  which  a 
unit  base  production  control  level  was  estab¬ 
lished  after  January  1,  1979,  in  a  particular 
month,  either  (1)  a  number  of  barrels  of  crude 
oil  equal  to  the  total  number  of  barrels  of 
crude  oil  produced  and  sold  in  that  particular 
month  frcm  all  properties  that  constitute  the 
unitized  property,  multiplied  by  the  total  num¬ 
ber  of  barrels  of  crude  oil  produced  and  sold 
during  the  12-month  period  immediately  preced¬ 
ing  the  establishment  of  a  unit  base  production 
control  level  for  the  unitized  property  frcm 
all  newly  discovered  crude  oil  properties  that 
constitute  the  unitized  property,  divided  by 
the  sum  of  (i)  the  total  number  of  barrels  of 
crude  oil  produced  and  sold  during  the  12 -month 
period  inmediately  preceding  the  establishment 
of  a  unit  base  production  control  level  for 
the  unitized  property  from  all  properties  other 
than  newly  discovered  crude  oil  properties 
that  constitute  the  unitized  property,  plus 
(ii)  the  total  number  of  barrels  of  crude  oil 
produced  during  that  period  from  all  newly  dis¬ 
covered  crude  oil  properties  that  constitute 
the  unitized  property;  or  (2)  a  number  of  bar¬ 
rels  of  crude  oil  equal  to  the  total  number 
of  barrels  of  crude  oil  produced  and  sold  dur¬ 
ing  the  12-month  period  preceding  the  estab¬ 
lishment  of  a  unit  base  production  control 
level  for  the  unitized  property  from  all  newly 
discovered  crude  oil  properties  that  consti¬ 
tute  the  unitized  property,  divided  by  the 
number  of  days  in  that  12-month  period,  and 
multiplied  by  the  number  of  days  in  that  par¬ 
ticular  month,  whichever  is  greater. 

For  purposes  of  this  definition,  the  12-month 
period  prior  to  the  inclusion  of  a  newly  dis¬ 
covered  crude  oil  prcperty  within  a  unit  may 
be  reduced  to  the  number  of  days  in  the  months 
in  that  period  in  which  newly  discovered  crude 
oil  was  produced  and  sold  frcm  that  prcperty. 

"Irrputed  stripper  well  crude  oil"  means,  (1) 
with  respect  to  a  unitized  property  for  which  a 
unit  base  production  control  level  was  estab¬ 
lished  prior  to  August  1,  1977,  in  a  particu¬ 
lar  month,  a  number  of  barrels  of  crude  oil 
equal  to  the  total  number  of  barrels  of  crude 
oil  (excluding  condensate  recovered  in  non- 
associated  production)  produced  during  the  12- 
month  period  immediately  preceding  the  estab¬ 
lishment  of  a  unit  base  production  control 
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level  for  the  unitized  property  from  all  strip¬ 
per  well  properties  (qualified  as  such  as  of 
the  establishment  of  a  unit  base  production 
control  level  for  the  unitized  property)  that 
constitute  the  unitized  property,  divided  by 
the  number  of  days  in  that  12— month  period, 
and  multiplied  by  the  number  of  days  in  that 
particular  month;  (2)  with  respect  to  a  unit¬ 
ized  property  for  which  a  unit  base  production 
control  level  was  established  on  or  after  Aug¬ 
ust  1,  1977,  in  a  particular  month,  either 

(i)  a  number  of  barrels  of  crude  oil  equal  to 
the  total  number  of  barrels  of  crude  oil  pro¬ 
duced  and  sold  in  that  particular  month  from 
all  properties  that  constitute  the  unitized 
property,  imltiplied  by  the  total  number  of 
barrels  of  crude  oil  (excluding  condensate  re¬ 
covered  in  non-associated  production)  pro¬ 
duced  during  the  12-month  period  immediately 
preceding  the  establishment  of  a  unit  base  pro- 
duction  control  level  for  the  unitized  prop¬ 
erty  from  all  stripper  well  properties  (qual¬ 
ified  as  such  as  of  the  establishment  of  a 
unit  base  production  control  level)  that  con¬ 
stitute  the  unitized  property,  divided  by 
the  sum  of  (A)  the  total  number  of  barrels  of 
crude  oil  produced  and  sold  during  the  12-mcnth 
period  immediately  preceding  the  establishment 
of  a  unit  base  production  control  level  for 
the  unitized  property  frcm  all  non-stripper 
well  properties  that  constitute  the  unitized 
property,  plus  (B)  the  total  number  of  barrels 
of  crude  oil  produced  during  that  period  from 
all  stripper  well  properties  that  constitute 
the  unitized  property,  or  (ii)  a  number  of 
barrels  of  crude  oil  equal  to  the  total  number 
of  barrels  of  crude  oil  (excluding  condensate 
recovered  in  non-associated  production)  pro¬ 
duced  during  the  12-month  period  preceding  the 
establishment  of  a  unit  base  production  control 
level  for  the  unitized  property  frcm  all  strip¬ 
per  well  properties  (qualified  as  such  as  of 
the  establishment  of  a  unit  base  production 
control  level  of  the  unitized  property)  that 
constitute  the  unitized  property,  divided  by 
the  number  of  days  in  that  12-month  period, 
and  multiplied  by  the  number  of  days  in  that 
particular  month,  whichever  is  greater. 

"New  crude  oil"  means,  in  a  particular  month, 

( 1 )  with  respect  to  a  unitized  property  for 
which  a  unit  base  production  control  level  was 
established  prior  to  August  1,  1977,  either  (i) 
actual  new  crude  oil,  which  is  the  total  number 
of  barrels  of  crude  oil  produced  and  sold  in 
that  month  from  all  properties  that  constitute 
the  unitized  property,  less  (A)  the  unit  base 
production  control  level,  and  less  (B)  the 
current  cumulative  deficiency;  or  (ii)  irrputed 
new  crude  oil,  which  is  a  number  of  barrels  of 
crude  oil  equal  to  the  total  number  of  barrels 
of  new  crude  oil  produced  and  sold  during  the 
12-month  period  inmediately  preceding  the  es¬ 
tablishment  of  a  unit  base  production  control 
level  for  the  unitized  property,  from  all  prop¬ 


erties  that  constitute  the  unitized  property, 
divided  by  the  number  of  days  in  that""  12 -month 
period,  and  multiplied  by  the  number  of  days  in 
the  particular  month  whichever  number  is  great¬ 
er;  (2)  with  respect  to  a  unitized  property 
for  which  a  unit  base  production  control  level 
was  established  on  or  after  August  1,  1977, 

either  (i)  actual  new  crude  oil,  which  is  the 
total  number  of  barrels  of  crude  oil  produced 
and  sold  in  a  specific  month  from  all  proper¬ 
ties  that  constitute  the  unitized  property, 
less  (A)  the  unit  base  production  control  lev¬ 
el,  and  less  (B)  the  total  number  of  barrels 
of  inputed  stripper  well  crude  oil,  if  any, 
for  the  particular  month,  and  less  (C)  the 
total  number  of  barrels  of  inputed  newly  dis¬ 
covered  crude  oil,  if  any,  for  the  particular 
month,  and  less  (D)  the  current  unit  cumulative 
deficiency;  or  (ii)  irrputed  new  crude  oil, 
which  is  a  number  of  barrels  of  crude  oil 
equal  to  the  total  number  of  barrels  of  new 
crude  oil  produced  and  sold  during  the  12 -month 
period  immediately  preceding  the  establishment 
of  a  unit  base  production  control  level  for 
the  unitized  property,  from  all  properties  that 
constitute  the  unitized  property,  divided  by 
the  number  of  days  in  the  12-month  period 
immediately  preceding  the  establishment  of  a 
unit  base  production  control  level,  multiplied 
by  the  number  of  days  in  the  particular  month, 
whichever  number  is  greater. 

"Old  crude  oil"  means,  in  a  particular  month, 
the  total  number  of  barrels  of  crude  oil  pro¬ 
duced  and  sold  in  that  month  from  all  properties 
that  constitute  the  unitized  property,  less 
(1)  the  total  number  of  barrels  of  new  crude 
oil  produced  and  sold  from  the  unitized  proper¬ 
ty  in  that  month,  and  less  (2)  the  total  number 
of  barrels  of  inputed  stripper  well  crude  oil 
produced  and  sold  frcm  the  unitized  property 
-*-n  that  month,  and  less  (3)  the  total  number 
of  barrels  of  inputed  newly  discovered  crude 
oil  produced  and  sold  from  the  unitized  proper¬ 
ty  in  that  month. 

Significant  alteration  in  producing  pat¬ 
terns"  means  the  occurrence  of  either  (l^the 
application  of  extraneous  energy  sources  by 
the  injection  of  liquids  or  gases  into  the 
reservoir,  or  (2)  the  increase  of  production 
allowable  for  ary  property  that  constitutes 
the  unitized  property. 

"Unit  base  production  control  level"  means, 
in  a  particular  month,  (1)  with  respect  to  a 
unitized  property  for  which  the  volume  of  im¬ 
puted  stripper  well  production  is  determined 
pursuant  to  the  provisions  of  paragraph  (1),  or 
paragraph  ( 2 ) ( ii )  of  the  definition  of  "inputed 
stripper  well  crude  oil,"  (i)  the  total  num¬ 
ber  of  barrels  of  old  crude  oil,  as  defined 
in  §  212.72,  produced  and  sold  during  the  12- 
month  period  immediately  preceding  the  estab¬ 
lishment  of  a  unit  base  production  control 
level  for  the  unitized  property  from  all  prop¬ 
erties  that  constitute  the  unitized  property, 
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divided  by  the  nuiriber  of  days  in  that  12-month 
period,  and  nu  It  ip  lied  by  the  number  of  days 
in  the  particular  month;  plus  (ii)  the  total 
number  of  barrels  of  crude  oil  produced  during 
that  12-month  period  from  all  stripper  well 
properties  that  constitute  the  unitized  pro¬ 
perty,  divided  by  the  number  of  days  in  that 
12-month  period,  and  multiplied  by  the  nurrfoer 
of  days  in  the  particular  month;  plus  (iii) 
the  total  number  of  barrels  of  crude  oil  pro¬ 
duced  during  that  12-month  period  from  all 
newly  discovered  crude  oil  properties  that  con¬ 
stitute  the  unitized  property,  divided  by  the 
number  of  days  in  that  12-month  period,  and 
nultiplied  by  the  number  of  days  in  the  parti¬ 
cular  month;  (2)  with  respect  to  a  unitized 
property  for  which  the  volume  of  inputed  strip¬ 
per  well  crude  oil  is  determined  pursuant  to 
the  provisions  of  paragraph  (2)(i)  of  the  def¬ 
inition  "inputed  stripper  well  crude  oil," 
the  total  number  of  barrels  of  old  crude  oil, 
as  defined  in  §  212.72,  produced  and  sold 
during  the  12-month  period  immediately  preced¬ 
ing  the  establishment  of  a  unit  base  production 
control  level  for  the  unitized  property  from 
all  properties  that  constitute  the  unitized 
property,  divided  by  the  number  of  days  in 
that  12-month  period,  and  multiplied  by  the 
number  of  days  in  the  particular  month. 

"Unitized  property"  means  the  right  to  produce 
crude  oil  that  arises  from  a  bona  fide  unitiza¬ 
tion  agreement  approved  by  the  applicable  gov¬ 
ernmental  regulatory  authority  (or  ERA) . 

(c)  Notwithstanding  the  provisions  of  para¬ 
graph  (a)  of  this  section,  a  producer  shall  not 
be  required  to  establish  a  unit  base  production 
control  level  for  a  particular  unitized  proper¬ 
ty,  provided  that  the  producer  has  (pursuant 
to  the  provisions  of  10  CFR  Part  205,  Sutpart 
G)  certified  to  ERA  its  intention  to  determine 
volumes  of  lower-tier,  upper-tier,  newly  dis¬ 
covered,  and  stripper  well  property  crude  oil 
separately  for  all  properties  that  constitute 
the  unitized  property,  and  provided  further 
that  the  unitized  property  has  not  sustained  a 
significant  alteration  in  producing  patterns. 

(d)  Except  as  provided  in  paragraphs  (e), 
(f),  and  (g)  of  this  section  with  respect  to 
new  crude  oil,  inputed  stripper  well  crude  oil, 
and  inputed  newly  discovered  crude  oil,  no 
producer  of  crude  oil  from  a  unitized  property 
may  charge  a  price  higher  than  the  lcwer-tier 
ceiling  price  (as  determined  pursuant  to  §§  212. 

73  and  212.77  of  this  part)  for  the  first  sale 
of  domestic  crude  oil  produced  and  sold  from 
the  unitized  property. 

(e)  Notwithstanding  the  provisions  of  para¬ 
graph  (d)  of  this  section,  a  producer  of  crude 
oil  from  a  unitized  property  may,  in  any  month, 
charge  a  price  not  to  exceed  the  upper-tier 
ceiling  price  (as  determined  pursuant  to  §§  212. 

74  and  212.77  of  this  part)  in  first  sales  of 
new  crude  oil  produced  and  sold  from  the  unit¬ 
ized  property. 


(f)  Notwithstanding  the  provisions  of  para¬ 
graph  (d)  of  this  section,  the  prices  charged 
by  a  producer  of  crude  oil  from  a  unitized 
property  in  first  sales  of  inputed  newly  dis¬ 
covered  crude  oil  are  not  subject  to  the  ceil¬ 
ing  price  limitations  of  this  sutpart. 

(g)  Notwithstanding  the  provisions  of  para¬ 
graph  (d)  of  this  section,  the  prices  charged 
in  any  month  by  a  producer  of  crude  oil  from 
a  unitized  property  in  first  sales  of  inputed 
stripper  well  crude  oil  are  exempt. 

(h)  Notwithstanding  the  provisions  of  the 
definition  of  "unit  base  production  control 
level"  in  paragraph  (b)  of  this  section,  with 
respect  to  any  unitized  property  for  which  a 
unit  base  production  control  level  was  estab¬ 
lished  prior  to  June  1,  1979,  a  producer  rray, 
effective  June  1,  1979,  select  as  the  unit 
base  production  control  level,  the  total  number 
of  barrels  of  old  crude  oil  produced  and  sold 
during  the  six  month  period  ending  March  31, 
1979,  from  all  properties  that  constitute  the 
unitized  property,  divided  by  182,  times  the 
number  of  days  during  the  month  in  1978  which 
corresponds  to  the  month  concerned.  The  selec¬ 
tion  of  a  unit  base  production  control  level 
pursuant  to  this  paragraph  (h)  does  not  consti¬ 
tute  the  "establishment  of  a  unit  base  produc¬ 
tion  control  level"  for  any  purpose  under  this 
part. 

(i)  The  provisions  of  this  section  shall 
apply  to  each  first  sale  of  crude  oil  from  a 
unitized  property. 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  751  et  seq. ,  Pub.  L.  93-159,  as  amended, 
Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L.  94-133, 
Pub.  L.  94-163,  and  Pub.  L.  94—385;  Federal 
Energy  Administration  Act  of  1974,  15  U.S.C.  787 
et  seq. ,  Pub.  L.  93-275,  as  amended.  Pub.  L.  94- 
332,  Pub.  L.  94-385,  Pub.  L.  95-70,  and  Pub.  L. 
95-91;  Energy  Policy  and  Conservation  Act,  42 
U.S.C.  6201  et  seq. ,  Pub.  L.  94—163,  as  amended, 
Pub.  L.  94-385,  and  Pub.  L.  95-70;  Department 
of  Energy  Organization  Act,  42  U.S.C.  7101  et 
seq. ,  Pub.  L.  95-91;  E.O.  11790,  39  FR  23185; 
E.O.  12009,  42  FR  46267) 

[44  FR  25830,  May  2,  1979;  45  FR  78594,  Nov. 
25,  1980] 

§  212.76  Adjustments  to  base  production  con¬ 
trol  levels. 

(a)  Eligibility — (1)  With  respect  to  each 
property  for  which  a  base  production  control 
level  is  not  determined  pursuant  to  the  provi¬ 
sions  of  paragraph  (c)(1)  of  the  definition  of 
"base  production  control  level"  in  §  212.72, 
and  from  which  no  nerf  crude  oil  is  produced  in 
any  month  in  the  five-month  period  ending  June 
30,  1976,  after  June  30,  1976,  a  producer  may 
adjust  the  base  production  control  level  for 
the  property  concerned  for  each  month  during 
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that  six-month  period  in  accordance  with  para¬ 
graph  (b)  of  this  section. 

(2)  With  respect  to  each  property  for  which 

a  base  production  control  level  is  not  deter¬ 
mined  pursuant  to  the  provisions  of  paragraph 
(c)(1)  of  the  definition  of  "base  production 
control  level"  in  §  212.72,  and  fran  which  new 
crude  oil  is  produced  in  any  month  in  the 
five-month  period  ending  June  30,  1976,  a  pro¬ 
ducer  may  adjust  the  base  production  control 
levels  applicable  thereto  in  accordance  with 
paragraph  (b)  of  this  section,  commencing  with 
the  six-month  semi-annual  period  immediately 
following  a  six-month  semi-annual  period  ending 
subsequent  to  June  30,  1976,  in  Which  the 

total  amount  of  crude  oil  produced  and  sold 
frcm  the  property  concerned  was  less  than  the 
sum  of  the  base  production  control  levels  for 
that  period. 

(3) (i)  Effective  June  1,  1979,  with  respect 
to  any  property  for  which  the  base  production 
control  level  is  determined  pursuant  to  the 
provisions  of  paragraph  (c)(1)  of  the  defintion 
of  "base  production  control  level"  in  §  212.72, 
and  with  respect  to  any  unitized  property  for 
which  the  unit  base  production  control  level  is 
selected  pursuant  to  the  provisions  of  paragraph 
(g)  in  §  212.75,  a  producer  may  adjust  the  base 
production  control  level  for  the  property  con¬ 
cerned  in  each  month  only  in  accordance  with 
the  following  formula — 

ABPCLr=[l-(N)  ( .015)  ]  (BPCL) 

Where: 

ABPCD=The  adjusted  base  production  control  lev¬ 
el  or  the  adjusted  unit  base  production  con¬ 
trol  level  for  the  month  concerned. 

BPCL=The  base  production  control  level  or  the 
unit  base  production  control  level  for  the 
month  concerned. 

N=The  number  of  months,  including  the  month 
concerned,  since  December  31,  1978. 

(ii)  Effective  January  1,  1980,  with  respect 
to  ary  property  a  producer  may  adjust  the  base 
production  control  level  or  unit  base  production 
control  level  in  accordance  with  the  following 
formula — 

ABPCL^C ( .82 )-(N) ( .03)  ]  (BPCL) 

Where: 

ABPCL=The  adjusted  base  production  control  lev¬ 
el  or  the  adjusted  unit  base  production  con¬ 
trol  level  for  the  month  concerned. 

BPCL=The  base  production  control  level  or  the 
unit  base  production  control  level  for  the 
month  concerned. 

N=The  nurioer  of  months,  including  the  month 
concerned,  since  December  31,  1979. 

(b)  Rule.  The  base  production  control  level 


for  properties  which  qualify  for  an  adjusted 
base  production  control  level  may  be  adjusted 
only  in  accordance  with  the  following  formulae: 

(1)  For  the  first  six-month  semi-annual  per¬ 
iod: 

ABPCL=(l  -  ARPD/1.33)  (BPCL) 

(2)  For  each  subsequent  six-month  semi-an¬ 
nual  period: 

ABPCL=( 1  -  ARPD/2)  (ABPCL' ) 

Where: 

ABPCL=The  adjusted  base  production  control  lev¬ 
el  for  the  month  concerned. 

BPCL=The  base  production  control  level  for  the 
month  concerned,  computed  under  §  212.72  as 
revised  effective  February  1,  1976. 

ABPCL  '=The  sum  of  the  adjusted  base  production 
control  levels  for  the  imnediately  preceding 
six  month  period  as  computed  pursuant  to  this 
section,  divided  by  the  number  of  days  in  that 
period  and  multiplied  by  the  number  of  days 
in  the  month  concerned. 

ARPD=The  annual  rate  of  production  decline  ap¬ 
plicable  to  the  property  concerned.  The  ARPD 
is  determined  by  subtracting  the  total  amount 
of  crude  oil  produced  and  sold  frcm  the  prop¬ 
erty  concerned  in  1975  frcm  that  property's 
total  amount  of  crude  oil  produced  and  sold 
in  1972.  The  result,  expressed  as  a  percen¬ 
tage  of  the  total  amount  of  crude  oil  pro¬ 
duced  and  sold  frcm  that  property  in  1972, 
is  divided  by  three  to  obtain  the  ARPD. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385;  E.O.  11790,  39  FR  23185;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
12009,  42  FR  46267) 

[41  FR  15574,  Apr.  13,  1976,  as  amended  at  44 
FR  25169,  Apr.  27,  1979] 

§  212.77  Adjustments  to  ceiling  prices. 

(a)  Rule.  Notwithstanding  any  other  provi¬ 
sion  of  this  Part,  the  DOE  may,  with  respect 
to  months  commencing  after  February  29,  1976, 
provide  for  adjustments  to  the  ceiling  prices 
established  under  §§  212.73  and  212.74  to  take 
into  account  the  inpact  of  inflation,  provide  a 
production  incentive,  and  otherwise  to  achieve 
carpi iance  with  the  Act.  The  adjustment  to 
reflect  the  inpact  of  inflation  shall  be  mea¬ 
sured  by  the  first  revision  of  the  quarterly 
percentage  change,  seasonally  adjusted  at  annu- 
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al  rates,  of  the  most  recent  price  deflator  for 
the  gross  national  product,  except  that  the 
combined  effect  of  the  adjustment  to  take  into 
account  the  inpact  of  inflation  and  to  provide 
a  production  incentive  may  not  result  in  an  in¬ 
crease  in  the  maximum  weighted  average  first 
sale  price  (as  defined  in  section  8(a)  of  the 
Act)  in  excess  of  10  percent  per  year. 

(b)  Procedures .  In  providing  for  price  ad¬ 
justments  under  paragraph  (a)  of  this  section, 
DOE  shall  from  time  to  time  issue  a  price 
adjustment  schedule  as  an  Appendix  to  this 
Subpart  which  shall  specify  the  dollar  amounts 
by  which  lcwer  and  upper  tier  ceiling  prices 
may  be  adjusted  pursuant  to  this  section.  Each 
price  adjustment  schedule  shall  be  effective 
only  until  superseded  by  a  subsequent  price 
adjustment  schedule.  In  subsequent  price  ad¬ 
justment  schedules  DOE  shall,  as  necessary, 
revise  the  lcwer  and  upper  tier  price  ceilings 
applicable  to  the  months  remaining  at  the  time 
the  subsequent  price  adjustment  schedule  is 
issued,  in  order  to  reflect  changes  in  the  rate 
of  inflation;  to  make  conpensating  adjustments 
when  the  weighted  average  first  sale  price 
actually  charged  is  found  to  have  exceeded,  or 
is  found  to  have  fallen  short  of,  the  maximum 
weighted  average  first  sale  price  permitted 
under  the  Act;  and  otherwise  to  achieve  compli¬ 
ance  with  the  Act. 

(c)  Application  of  price  adjustments.  (1) 
Price  adjustment  schedules  issued  pursuant  to 
paragraph  (b)  of  this  section  shall,  beginning 
with  prices  for  September  1977,  adjust  the 
lcwer  tier  and  the  upper  tier  ceiling  prices 
by  not  more  than  the  amount  necessary  to  re¬ 
flect  the  inpact  of  inflation  on  the  weighted 
average  first  sale  price  for  each  tier. 

(2)  Notwithstanding  paragraph  (c)(1)  of  this 
section,  DOE  may  issue  price  adjustment  sched¬ 
ules  pursuant  to  paragraph  (b)  of  this  section 
to  (A)  discontinue  or  restrict  price  adjust¬ 
ments  or  require  reductions  in  ceiling  prices 
to  the  extent  deemed  necessary  by  the  DOE  to 
achieve  compliance  with  the  Act,  or  (B)  re¬ 
store,  in  part  or  in  full,  to  the  upper  tier 
ceiling  price  an  amount  not  in  excess  of  any 
reductions  in  such  ceiling  prices  for  months 
prior  to  September  1977. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385; 
E.O.  11790,  39  FR  23185) 

[41  FR  15574,  Apr.  13,  1976,  as  amended  at  41 
FR  53334,  Dec.  6,  1976;  42  FR  45289,  Sept.  9, 
1977] 


§  212.78  Tertiary  incremental  crude  oil  and 
tertiary  incentive  crude  oil. 

(a)  Rule.  (1)  Incremental  tertiary  crude 
oil.  Notwithstanding  the  provisions  of  §  212. 
73(a),  first  sales  of  incremental  crude  oil  re¬ 
sulting  frcm  the  irrplementation  or  expansion 
of  a  qualified  tertiary  enhanced  recovery  proj¬ 
ect  are  not  subject  to  the  ceiling  price  limi¬ 
tations  of  this  subpart. 

( 2 )  Tertiary  incentive  crude  oil.  Notwith- 
standing  the  provisions  of  5  212.73(a),  be¬ 
ginning  January  1,  1980,  first  sales  of  crude 
oil  by  or  for  the  behalf  of  a  producer  are  not 
subject  to  the  ceiling  price  limitations  of 
this  subpart,  provided  that  the  tertiary  incen¬ 
tive  revenue  frcm  such  sales  does  not  exceed 
the  recoupable  allowed  expenses  attributable  to 
that  producer. 

(b)  Applicability  of  paragraph  (a)(1)  to  ex¬ 
isting  tertiary  enhanced  recovery  projects. 
Incremental  crude  oil  produced  frcm  a  tertiary 

enhanced  recovery  project,  or  expansion  there¬ 
of,  which  was  initiated  prior  to  the  date  on 
which  a  producer  has  satisfied  the  requirements 
of  either  paragraph  (d)(1)  or  (e)(1)  of  this 
section  with  respect  to  that  project,  may  qual¬ 
ify  for  pricing  in  accordance  with  paragraph 
(a)(1)  of  this  section  only  if: 

(1)  The  producer  affirms  that  he  intends  to 
discontinue  the  project  (or  the  particular  high- 
cost  phase  of  the  project)  in  the  absence  of 
permission  to  price  production  therefrcm  in 
accordance  with  paragraph  (a)(1)  of  this  sec¬ 
tion,  because  continuation  of  the  project  (or 
the  particular  high-cost  phase)  would  be  uneco¬ 
nomic  at  the  otherwise  applicable  ceiling  price ; 

(2)  There  has  been  a  material  change  of  cir¬ 
cumstances  since  the  time  that  the  project  was 
initiated  or  expanded;  and 

(3)  The  project  is  certified  pursuant  to 
paragraph  (e)(1)  of  this  section.  For  the 
purposes  of  determining  eligibility  for  cer¬ 
tification,  an  existing  project  shall  be  ex¬ 
amined  prospectively,  on  the  basis  of  the  cir¬ 
cumstances  existing  at  the  time  such  certifi¬ 
cation  is  sought. 

(c)  Definitions .  For  purposes  of  this  sec¬ 
tion — 

"Alkaline  (or  caustic)  flooding"  means  an 
augmented  waterflooding  technique  in  Which  the 
water  is  made  chemically  basic  as  a  result  of 
the  addition  of  alkali  metals.  The  concentra¬ 
tion  and  size  of  the  alkaline  slug  mast  be  at 
least  500  ppm-PV  for  the  alkaline  concentration 
multiplied  by  the  pore  volume  of  the  alkaline 
slug. 

"Allcwed  expense"  means  seventy-five  percent 
of  an  environmental  expense  or  seventy-five 
percent  of  an  engineering  and  laboratory  expense 
or  seventy-five  percent  of  an  expense  listed 
either  in  the  appendix  to  this  section  or  in  a 
order  issued  pursuant  to  either  paragraph  (e)(2) 
or  (e)(3)  of  this  section;  provided  that,  an 
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allowed  expense  may  not  be  based  on  an  expense 
incurred  and  paid  prior  to  August  22,  1979.  No 
more  than  one  million  dollars  or  twenty-five 
percent,  whichever  is  less,  of  the  total  amount 
of  allowed  expenses  with  respect  to  a  particular 
project  may  be  based  on  engineering  and  labora¬ 
tory  expenses.  The  allowed  expenses  of  a  par¬ 
ticular  project  shall  be  attributable  to  the 
qualified  producer (s)  with  respect  to  that  proj¬ 
ect.  Where  there  is  more  than  one  quali¬ 
fied  producer,  the  qualified  producers  shall 
allocate  these  expenses  among  themselves  in 
whatever  manner  they  determine.  With  respect 
to  a  particular  property,  the  total  amount  of 
allowed  expenses  may  not  exceed  twenty  million 
dollars. 

"Certifying  authority"  means  the  Administra¬ 
tor,  Economic  Regulatory  Administration,  De¬ 
partment  of  Energy,  or  any  officer  of  the  De¬ 
partment  of  Energy  to  whom  the  Administrator 
has  delegated  such  functions. 

"Conventional  steam  drive  injection"  means 
the  continuous  injection  of  at  least  50  quality 
steam  (surface  conditions)  into  one  set  of 
wells  (injection  wells)  to  effect  oil  displace¬ 
ments  toward  and  production  from  a  second  set 
of  wells  (production  wells).  The  process  may 
include  the  prior,  concurrent,  alternating  or 
subsequent  injection  of  water,  solvents  and/or 
other  fluids  into  any  portion  of  the  reservoir 
to  assist  in  recovery  and  conformance. 

"Cyclic  steam  injection"  means  the  alternat¬ 
ing  injection  of  at  least  50  quality  steam 
(surface  conditions)  and  production  of  oil  with 
condensed  steam  from  the  same  well  or  wells. 

"Engineering  and  laboratory  expense"  means  an 
expense  relating  to  field- laboratory  quality 
control  equipment,  reservoir  and  geologic  eval¬ 
uation  as  required  for  optimum  process  design, 
engineering  plans,  facility  design,  and  labo- 
ratory/field  process  optimization  (tracer, 
pressure  transient,  injectant  quality,  etc. ) . 

"Enhanced  heavy  oil  recovery  technique"  means 
any  technique  for  the  recovery  of  crude  oil 
with  a  gravity  less  than  16°  API. 

"Environmental  expenses"  means  those  expenses 
that  are  incurred  in  connection  with  a  particu¬ 
lar  project  to  the  extent  that  those  expenses 
are  necessary  to  comply  with  federal  or  state 
environmental  regulations  applicable  to  that 
project. 

"Immiscible  gas  displacement"  means  injection 
of  non-hydrocarbon  gas  into  an  oil  reservoir 
to  effect  oil  displacement  under  conditions  in 
which  miscibility  with  reservoir  oil  is  not 
obtained.  The  process  may  include  the  concur¬ 
rent,  alternating,  or  subsequent  injection  of 
water.  The  injected  fluid  measured  at  reser¬ 
voir  temperature  and  pressure  must,  with  rea¬ 
sonable  expectations,  be  more  than  10  percent 
of  the  reservoir  pore  volume  being  served  by 
the  injection  well  or  wells. 

"In  situ  combustion"  means  combustion  of  oil 
in  the  reservoir,  sustained  by  continuous  air 


injection,  to  displace  uribumed  oil  toward  pro¬ 
ducing  wells  provided  that  such  combustion  must 
be  intended  to  continue  until  at  least  15  per¬ 
cent  of  the  reservoir  volume  being  served  by 
the  injection  well  or  wells  has  been  burned. 
The  process  may  include  the  concurrent,  alter¬ 
nating,  or  subsequent  injection  of  water. 

"Incremental  crude  oil"  means  the  amount  of 
crude  oil  which  is  or  will  be  produced  as  a 
result  of  the  initiation  or  expansion  of  a 
qualified  tertiary  enhanced  recovery  project 
and  which  is  in  excess  of  the  amount  of  crude 
oil  ( "non-incremnental  crude  oil")  which  could 
have  been  produced  from  the  property  or  project 
area  through  continued  maximum  feasible  produc¬ 
tion  from  methods  of  production  employed  on 
the  property  prior  to  compliance  with  the  re¬ 
quirements  of  paragraphs  (d)(1)  or  (e)(1)  of 
this  section,  whichever  is  applicable.  As  ap¬ 
plied  to  an  existing  project  within  the  mean¬ 
ing  of  paragraph  (b)  of  this  section,  the 
term  means  the  amount  of  crude  oil  which  is  or 
will  be  produced  as  a  result  of  the  continua¬ 
tion  of  the  project  and  which  is  in  excess  of 
the  amount  of  crude  oil  ( "non-incremental  crude 
oil")  which  could  have  been  produced  from  the 
property  or  project  area  through  continued  max¬ 
imum  feasible  production  from  methods  of  pro¬ 
duction  (other  than  the  tertiary  method,  or 
that  phase  of  such  methods,  that  would  be 
discontinued  in  the  absence  of  the  incentive) 
employed  on  the  property  prior  to  receipt  of 
the  certification  provided  for  in  paragraph 
(e)(1)  of  this  section.  The  actual  amount  of 
incremental  crude  oil  in  the  case  of  any  par¬ 
ticular  project  shall  be  the  amount  produced 
from  the  property  or  project  area  during  the 
period  in  question  which  is  in  excess  of  the 
amount  of  the  non-incremental  crude  oil  for 
that  period  as  set  forth  in  a  certification  by 
a  producer  pursuant  to  paragraph  (d)(1)  or  as 
certified  by  the  certifying  authority  pursuant 
to  paragraph  (e)(1)  of  this  section;  provided 
that,  ERA  may  adjust  the  amount  of  non-incremen¬ 
tal  crude  oil. 

"Initiation"  (of  a  project)  means  the  start, 
on  a  regular  basis,  of  a  process  that  is  intend¬ 
ed  to  increase  crude  oil  production. 

"Microemulsion  (or  micellar/ emulsion)  flood¬ 
ing"  means  an  augmented  waterflooding  technique 
in  which  a  surfactant  system  is  injected  in 
order  to  enhance  oil  displacement  toward  pro¬ 
ducing  wells.  A  surfactant  system  normally  in¬ 
cludes  a  surfactant,  hydrocarbon,  cosurfactant, 
an  electrolyte  and  water,  and  polymers  for 
mobility  control.  The  concentration  and  size 
of  the  micellar  slug  (not  including  the  polymers 
and  other  non-surface  active  materials )  must  be 
more  than  3000  pprn-PV  for  the  combined  active 
surfactant  concentration  and  active  cosurfact¬ 
ant  concentration  in  the  slug  multiplied  by 
the  pore  volume  of  the  micellar  slug. 

"Miscible  fluid  displacement"  means  an  oil 
displacement  process  in  which  fluid  is  injected 
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into  an  oil  reservoir  at  pressure  levels  such 
that  the  injected  fluid  and  reservoir  oil  are 
miscible.  The  process  may  include  the  concur¬ 
rent,  alternating,  or  subsequent  injection  of 
water.  The  injected  fluid  measured  at  reser¬ 
voir  tenperature  and  pressure  must,  with  rea¬ 
sonable  expectations,  be  more  than  10  percent 
of  the  reservoir  pore  volume  being  served  by 
the  injection  well  or  wells.  Gas  cycling, 
i.e.,  gas  injection  into  gas  condensate  reser¬ 
voirs,  is  not  a  miscible  fluid  displacement 
technique  nor  a  tertiary  enhanced  recovery  tech¬ 
nique. 

"Polymer  augmented  waterflooding"  means  aug- 
mented  waterflooding  in  which  polymers  are  in¬ 
jected  with  the  water  to  improve  areal  and 
vertical  sweep  efficiency. 

Qualified  producer"  means,  with  respect  to  a 
particular  project,  a  producer  that  possesses  an 
interest  in  the  property  on  which  the  project 
is  located  and  contributes  to  the  initiation  or 
expansion  of  the  project,  provided  that  the 
producer  has  conplied  with  the  requirements  of 
paragraphs  (d)(2)  or  (e)(2)  of  this  section, 
whichever  is  applicable. 

Qualified  tertiary  enhanced  recovery  proj¬ 
ect  means  a  project  for  the  recovery  of 
crude  oil,  to  the  extent  that  such  project 
involves  the  application  of  an  enhanced  oil 
recovery  technique;  provided  that,  with  respect 
to  that  project,  a  producer  has  conplied  with 
the  requirements  of  either  paragraphs  (d)(1) 
or  (e)(1)  or  this  section,  whichever  is  appli¬ 
cable  . 

"Recoupable  allowed  expenses"  means,  with  re¬ 
spect  to  a  particular  producer,  the  allowed 
expenses  that  are  attributable  to  that  produc¬ 
er;  provided  that  such  expenses  are  incurred 
in  arm's-length  transactions  and  for  fair  mar¬ 
ket  value  and  further  provided  that  such  ex¬ 
penses  have  been  paid  and  reported  pursuant 
to  paragraph  (h)  of  this  section. 

"Self-certifiable  EOR  technique"  means  any 
of  the  following  enhanced  oil  recovery  tech¬ 
niques:  (a)  miscible  fluid  displacement;  (b) 
conventional  steam  drive  injection;  (c)  uncon¬ 
ventional  steam  drive  injection;  (d)  microemul¬ 
sion  flooding;  (e)  in  situ  combustion;  (f) 
polymer  augmented  waterflooding;  (g)  cyclic 
stream  injection;  (h)  alkaline  flooding;  (i) 
immiscible  non-hydrocarbon  gas  displacement;  or 
( j )  ary  enhanced  heavy  oil  recovery  tech¬ 
nique. 

"Self-certifiable  tertiary  project"  means  a 
a  project  for  the  recovery  of  crude  oil  to  the 
extent  that  crude  oil  production  from  that 
project  results  frcm  the  initiation  after  Sep¬ 
tember  30,  1979,  of  one  of  the  following  tech¬ 
niques:  (a)  unconventional  steam  drive  in- 
(b)  in  situ  combustion,  (c)  micro— 
emulsion  flooding,  or  (d)  miscible  fluid  dis¬ 
placement. 

"Tertiary  incentive  revenue"  means,  in  the 
case  of  first  sales  of  crude  oil  pursuant  to 


the  provisions  of  subsection  £aJC2j,  the  excess 
of  the  market-clearing  price  over  the  otherwise 
applicable  ceiling  price  less  any  ad  valorem, 
severance  or  windfall  profit  tax  attributable 
to  this  excess. 

"Unconventional  steam  drive  injection"  means 
the  continuous  injection  of  at  least  50  percent 
quality  steam  (at  surface  conditions)  into  one 
set  of  wells  (injection  wells)  to  effect  oil 
displacement  toward  and  production  from  a  second 
set  of  wells  (production  wells).  The  process 
may  include  the  prior,  concurrent,  alternating 
or  subsequent  injection  of  water,  solvents, 
and/or  other  fluids  into  any  portion  of  the 
reservoir  to  assist  in  recovery  and  conformance. 
This  applies  only  to  steam  drive  projects  with 
an  average  depth  greater  than  2,500  ft.  or 
steam  drive  projects  which  recover  oil  with  a 
gravity  less  than  10°  API. 

"Well  costs"  means  the  non-capital  expenses 
incurred  in  the  reworking  or  reconditioning  of 
wells  to  be  used  in  the  field  project  (as 
recognized  by  the  Internal  Revenue  Service), 
the  non-capital  expenses  incurred  in  the  aban¬ 
donment  or  reabandonment  of  wells  (as  neces¬ 
sary  for  proper  engineering  and  environmental 
protection  of  the  project)  less  ary  salvage 
value,  and  the  intangible  drilling  costs  of  new 
production,  injection  and  test/evaluation  wells 
needed  for  the  project  (as  recognized  by  the 
Internal  Revenue  Service ) . 

(d)  Self-certification .  (1)  Qualified  ter- 
tiary  enhanced  recovery  projects.  With  respect 
to  a  self-certifiable  tertiary  project,  a  pro¬ 
ducer  shall  certify  to  the  certifying  author¬ 
ity  by  certified  mail  that  the  project  is  a 
self-certifiable  tertiary  project.  In  this 
certification  a  producer  must  set  forth,  to  the 
best  of  its  ability,  the  amounts  of  non— incre¬ 
mental  and  incremental  crude  oil  which  will  be 
produced  in  association  with  the  project  and 
the  basis  on  which  it  determined  these  amounts. 

(2)  Qualified  producers.  A  producer  shall 
be  considered  a  qualified  producer  with  respect 
to  a  particular  project  if  it  certifies  to 
the  certifying  authority  by  certified  mail  that 
that  project  employs  a  self-certifiable  EOR 
technique. 

( 3 } ^  Disallowance  or  modification  of  sel f- 
certifications .  A  self-certification  pursuant 
to  either  paragraphs  (d)(1)  or  (d)(2)  of  this 
section  shall  be  subject  to  disallowance  or 
modification,  at  any  time  and  either  retroac¬ 
tively  or  prospectively  or  both,  as  and  to  the 
extent  that  the  ERA  determines  to  be  appropri¬ 
ate: 

(i)  If  the  producer  does  not  certify  in  good 
faith  or  implement  the  project  in  good  faith- 
or 

^  ii )  if  certification  was  based  on  a  material 
error  or  emission  of  fact  of  which  the  producer 
knew  or  should  have  known  or  to  which  the 
producer  contributed;  or 

(iii)  if  ^  producer  does  not  adhere  to  the 
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requirements  of  this  section  or  any  additional 
conditions  and  limitations  which  the  ERA  may 
prescribe. 

(e)  ERA  certification.  ( 1 )  Qualified  ter¬ 
tiary  enhanced  recovery  projects.  A  producer 
shall  obtain  final  certification  frcm  the  cer¬ 
tifying  authority  that  the  project  (or  expan¬ 
sion)  is  a  qualified  tertiary  enhanced  recovery 
project  and  that  the  project  would  not  be  eco¬ 
nomic  at  the  otherwise  applicable  ceiling 
prices.  In  addition,  such  producer  shall  obtain 
final  certification  of  the  amount  of  incremen¬ 
tal  and  non-incremental  crude  oil  which  result 
from  the  irrplementation  (or  expansion)  of  such 
project.  The  amount  of  incremental  and  non- 
incremental  crude  oil  shall  be  expressed  in 
terms  of  both  the  total  amount  of  incremental 
and  non-incremental  recovery  over  the  life  of 
the  project  (or  such  shorter  period  as  the 
certifying  authority  determines  to  be  appropri¬ 
ate)  and  in  terms  of  incremental  and  non-incre¬ 
mental  production  estimates,  corrmencing  with 
the  time  that  the  project  is  estimated  to 
begin  producing  incremental  crude  oil. 

(2)  Qualified  producers.  With  respect  to  a 
project  that  does  not  enploy  a  self-certifiable 
EOR  technique,  a  producer  shall  obtain  a  final 
order  from  ERA  that  designates  it  as  a  qualified 
producer  engaged  in  the  initiation  or  expansion 
of  a  tertiary  project  that  involves  high  levels 
of  risk  and  of  cost  and  that  sets  forth  what 
the  allowed  expenses  will  be  with  respect  to 
that  project. 

(3)  Allowed  expenses .  With  respect  to  a 
project  that  enploys  a  self-certifiable  EOR 
technique,  a  producer  may  request  a  final  order 
from  ERA  that  designates  allowed  expenses  with 
respect  to  that  property  in  addition  to  those 
based  on  environmental  expenses,  engineering 
and  laboratory  expenses,  or  expenses  listed  in 
the  appendix  to  this  section. 

(4)  General  procedures.  In  order  to  receive 
an  order  pursuant  to  either  paragraphs  (e)(1), 
(e)(2),  or  (e)(3)  of  this  section  a  producer 
shall  submit  a  signed  application  to  ERA.  The 
general  procedures  of  Sutpart  G  of  Part  205  of 
this  Chapter  ( §  205 . 90  et  seq. )  shall  apply  to 
such  an  application.  A  producer  that  requests 
such  an  order  shall  have  the  burden  of  estab¬ 
lishing  its  entitlement  to  the  requested  order 
and  shall  submit  all  data,  required  by  these 
regulations  or  guidelines  issued  pursuant 
thereto  or  reasonably  demanded  by  ERA. 

(5)  Conditions  and  limitations  within  or¬ 
ders.  In  addition  to  the  conditions  and  limita¬ 
tions  set  forth  elsewhere  in  this  section,  ERA 
may,  in  its  discretion,  prescribe  such  other 
conditions  and  limitations  within  an  order  as 
are  consistent  with  the  requirements  of  this 
section  and  as  are  determined  to  be  reasonably 
necessary,  either  to  assure  that  the  purposes 
of  this  section  are  not  frustrated,  or  to 
promote  the  effective  administration  of  the 
programs  established  by  this  section. 


(6)  Revocation  or  modification  of  order.  A 
final  order  shall  be  subject  to  revocation  or 
modification,  at  any  time  and  either  retroac¬ 
tively  or  prospectively  or  both,  as  and  to  the 
extent  that  the  ERA  determines  to  be  appropri¬ 
ate: 

(i)  if  the  producer  does  not  obtain  the 
order  in  good  faith  or  implement  the  project  in 
good  faith;  or 

(ii)  if  the  order  was  issued  on  the  basis  of 
a  material  error  or  omission  of  fact  of  which 
the  producer  knew  of  should  have  known  or  to 
which  the  producer  contributed;  or 

(iii)  if  the  producer  does  not  adhere  to  the 
requirements  of  this  section  or  any  additional 
conditions  and  limitations  which  ERA  may  pre¬ 
scribe. 

(f)  Additional  procedures  and  criteria.  The 
ERA  may  from  time  to  time  publish,  or  otherwise 
make  available  bo  producers  and  the  public, 
additional  instructions  or  guidelines  setting 
forth  procedures  to  be  followed  and  criteria  to 
be  applied  in  obtaining  or  making  the  certifica¬ 
tions  provided  for  in  paragraphs  (d)  or  (e)  of 
this  section;  provided,  however,  that  such  in¬ 
structions  or  guidelines  shall  not  be  manda¬ 
tory  or  binding  upon  the  ERA  or  the  certifying 
authority,  and  shall  not  create  or  enlarge  any 
procedural  or  substantive  rights  against  the 
ERA. 

(g)  Base  production  control  level  adjust¬ 
ments  under  the  tertiary  incremental  program; 
measurement  of  post-certification  production. 

Notwithstanding  ary  other  provision  of  this 

part,  and  except  as  otherwise  prescribed  by 
ERA,  a  producer  shall  adjust  the  base  production 
control  level  for  a  property  (including  any 
unitized  property  for  which  a  unit  base  produc¬ 
tion  control  level  has  been  established)  on 
which  a  qualified  tertiary  enhanced  recovery 
project  is  being  implemented,  and  shall  measure 
production  frcm  such  property,  as  follows: 

(1 )  Projects  involving  an  entire  property. 
Where  the  project  is  determined  to  involve  or 
affect  the  entire  property,  upon  corrmencement 
of  the  production  of  incremental  crude  oil  (as 
determined  in  the  certification)  the  property's 
base  production  control  level  shall  be  deemed 
to  be  the  same  proportion  to  the  total  amount 
of  non-incremental  crude  oil  (as  such  non- 
incremental  crude  oil  is  determined  in  the 
certification  for  the  period  concerned)  as  the 
amount  of  old  crude  oil  produced  from  such  pro¬ 
perty  in  the  twelve-month  period  immediately 
preceding  the  month  in  which  incremental  crude 
oil  production  commences  bears  to  total  crude 
oil  produced  from  that  property  during  the  same 
twelve-month  period.  The  property's  base  pro¬ 
duction  control  level  may  thereafter  be  adjust¬ 
ed  as  provided  in  §  212.76  or  as  provided  in 
the  preceding  sentence,  i.e.,  except  as  the 
non-incremental  crude  oil  production  from  the 
property  (as  determined  in  the  certification) 
may  vary  from  period  to  period. 
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(2)  Projects  involving  a  portion  of  a  prop¬ 
erty.  Where  the  project  is  determined  to  in¬ 
volve  or  affect  only  a  portion  of  a  property 
(including  a  unitized  property  for  which  a  unit 
base  production  control  level  has  been  estab¬ 
lished),  upon  commencement  of  the  production 
of  incremental  crude  oil  (as  determined  in  the 
certification)  the  unaffected  portion  of  the 
property  shall  receive  the  entire  property's 
base  production  control  level  existing  at  the 
time  incremental  crude  oil  production  com¬ 
mences.  The  amount  of  crude  oil  production  to 
be  credited  against  such  base  production  control 
level  shall  be  the  sum  of  (i)  the  separately 
measured  actual  production  from  the  unaffected 
portion  of  the  property,  plus  (ii)  the  amount 
of  non-incremental  production  (as  established 
in  the  certification)  for  the  project  area  for 
the  period  concerned  (or  the  actual  production 
from  the  project  area  for  that  period,  if  less 
than  said  non-incremental  production) .  The 
base  production  control  level  may  thereafter 
be  adjusted  as  provided  in  §  212.76.  It  shall 
be  a  condition,  of  any  certification  applying 
to  only  a  portion  of  a  property  that  the  pro¬ 
ducer  shall  undertake  to  measure  actual  pro¬ 
duction  from  the  affected  portion  and  the  un¬ 
affected  portion  separately,  by  such  means  as 
certifying  authority  may  from  time  to  time 
prescribe  either  at  the  time* 1  of  certification 
or  at  any  time  thereafter. 

(h)  Reporting  requirements.  (l)(i)  Monthly 
producer  reports.  By  the  close  of  each  month, 

a  qualified  producer  shall  file  with  DOE  a 
report  in  which  the  producer  shall  certify  (A) 
the  recoupable  allowed  expenses  attributed  to 
it  during  the  previous  month;  (B)  the  project 
from  which  each  such  expense  is  attributed;  (C) 
the  cumulative  total  of  recoupable  allowed  ex¬ 
penses  attributed  to  it  at  the  close  of  the 
previous  month;  (D)  the  amount  of  tertiary 
incentive  revenue  received  ty  it  during  the 
previous  month;  (E)  the  cumulative  total  of 
tertiary  incentive  revenue  received  by  it  at 
the  close  of  the  previous  month;  (F)  the  prop¬ 
erties  from  which  tertiary  incentive  crude 
oil  was  sold  by  or  for  the  interest  of  the 
producer  and  the  amounts  sold  from  each  such 
property  during  the  previous  month;  (G)  the 
maximum  lawful  selling  price (s)  of  crude  oil 
from  each  such  property  absent  the  provisions 
of  paragraph  (a)(2)  of  this  section;  (H)  the 
price  at  which  tertiary  incentive  crude  oil 
was  actually  sold  at  each  such  property;  and 

(I)  the  names  of  the  purchasers  of  tertiary 
incentive  crude  oil.  Copies  of  the  certifica¬ 
tions  provided  to  purchasers  of  tertiary  incen¬ 
tive  crude  oil  under  §  212.131  shall  be  at¬ 
tached  to  this  report. 

(ii)  Annual  CPA  opinion.  By  January  31  of 
each  year  after  1980,  each  qualified  producer 
shall  submit  to  DOE  an  opinion  by  a  certified 
public  accountant  attesting  that  during  the 
course  of  its  annual  audit  nothing  has  come  to 


its  attention  that  causes  it  to  believe  that 
the  reports  submitted  ty  that  producer  in  ac¬ 
cordance  with  paragraph  (h )  ( 1 )  ( i )  of  this  sec¬ 
tion  are  inaccurate. 

(iii)  An  operator  of  a  tertiary  project  may 
file  the  reports  required  by  paragraph  (h)  (1)  (i) 
of  this  section  on  behalf  of  any  producer  that 
is  a  qualified  producer  with  respect  to  the 
project:  Provided,  That,  (A)  the  operator  and 
the  producer  agree  to  the  operator's  filing;  (B) 
the  producer  is  not  a  qualified  producer  with 
respect  to  any  other  project;  and  (C)  no  crude 
oil  is  sold  by  or  for  the  behalf  of  the  producer 
pursuant  to  paragraph  (a)(2)  of  this  section 
except  from  properties  on  which  the  project  is 
located.  For  purposes  of  this  paragraph,  the 
term  "operator  of  a  tertiary  project"  shall 
include  with  respect  to  a  particular  project 
any  qualified  producer  for  that  project  that 
purchases  crude  oil  produced  from  a  property  on 
which  that  project  is  located. 

( 2 )  ( i )  Monthly  project  reports .  With  re¬ 
spect  to  a  particular  project,  the  qualified 
producers  therefor  shall  submit  to  DOE  by  the 
close  of  each  month  a  consolidated  monthly 
report  in  which  they  shall  certify  (A)  the 
recoupable  allowed  expenses  for  the  previous 
month  and;  (B)  the  amount  of  such  recoupable 
allowed  expenses  attributable  to  each  qualifed 
producer. 

(ii)  Annual  CPA  opinion.  By  January  31  of 
each  year  after  1980,  the  qualified  producers 
with  respect  to  a  particular  project  shall 
submit  to  DOE  an  opinion  by  a  certified  public 
accountant  attesting  that  during  the  course  of 
its  annual  audit  nothing  has  cone  to  its  at¬ 
tention  that  causes  it  to  believe  that  the 
reports  with  respect  to  that  project  submitted 
during  the  prior  calendar  year  in  accordance 
with  paragraph  (h)(2)(ii)  of  this  section  are 
inaccurate. 

(3)  Initial  report.  A  producer  shall  file 
with  the  certifying  authority  an  initial  re¬ 
port  on  each  project  with  respect  to  which 
the  producer  is  a  qualified  producer  prior  to 
its  recouping  any  allowed  expenses  attributable 
to  it  from  that  project.  The  contents  of  this 
report  will  be  set  forth  in  the  guidelines  to 
this  section. 

(4)  Annual  report.  Each  year  the  qualified 
producers  with  respect  to  a  project  shall  file 
an  annual  report  on  the  status  of  that  project 
with  DOE  by  the  anniversary  of  the  filing  of 
the  first  initial  report  on  that  project.  The 
contents  of  this  report  will  be  set  forth  in 
the  guidelines  to  this  section. 

[45  FR  40107,  June  13,  1980;  45  FR  47624,  July 
15,  1980] 
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APPENDIX  TO  SECTION  212.78 

Items  on  Which  Allowed  Expenses  for  Self -Certi¬ 

fiable  EOR  Techniques  May  Be  Based 

1.  Conventional  Steam  Drive  and  Cyclic  Steam 
Injection. — a.  The  cost  of  any  additives  or 
gases  used  in  conjunction  with  the  steam  flood 
to  increase  recovery  efficiencies. 

b.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally  acceptable 
disposal  of  waste  fluids. 

c.  The  costs  of  surface  boilers  not  fueled 
by  oil  or  gas  (such  as  coal  and  solar  powered 
generators)  or  non-surface  boilers  (such  as 
dcwn-hole  steam  generators ) . 

d.  The  cost  of  fuel,  excluding  crude  oil  or 
refined  petroleum  products,  natural  gas  and/or 
electricity,  used  by  boilers  for  surface  steam 
generation. 

2.  Unconventional  Steam  Drive. — a.  The  cost 
of  any  additives  or  gases  used  in  conjunction 
with  the  steam  flood  to  increase  recovery  ef¬ 
ficiencies  . 

b.  The  costs  of  conventional  hydrocarbon 
fuel  fired  boilers  provided  that,  with  respect 
to  a  particular  year,  the  amount  of  allowed 
expenses  based  on  such  costs  may  not  exceed  the 
amount  of  depreciation  reported  to  the  IRS  with 
respect  to  such  costs  for  that  year. 

The  costs  of  surface  boilers  not  fueled  by 
oil  or  gas  (such  as  coal  and  solar  powered 
generators)  or  non-surface  boilers  (such  as 
dcwn-hole  steam  generators). 

d.  The  costs  of  fuel,  excluding  crude  oil  or 
refined  petroleum  products,  natural  gas  and/or 
electricity,  used  by  surface  boilers  for  steam 
generation. 

e.  Well  costs. 

f.  The  costs  of  valves,  regulators,  insula¬ 
tion,  coatings,  etc.,  in  fluid  injection  dis¬ 
tribution  systems,  necessary  to  maintain  the 
injection  fluid  quality  of  the  project. 

g.  The  costs  of  produced  fluid  treatment  re¬ 
quired  to  assure  environmentally  acceptable 
disposal  of  waste  fluids  from  the  project. 

3.  In  Situ  Combustion. — a.  The  costs  of 
purchased  compressed  air  plus  any  oxygen,  steam, 
or  water  used  in  association  with  combustion  at 
the  project  site. 

b.  The  costs  of  air  compressors  and  prime 
movers  used  for  air  compression,  provided  that 
with  respect  to  a  particular  year  the  amount  of 
allowed  expenses  based  on  such  costs  may  not 
exceed  the  amount  of  depreciation  reported  to 
the  IRS  with  respect  to  such  costs  for  that 
year. 

c.  The  costs  of  fuel  for  operation  of  air 
conpressors  and  prime  movers. 

d.  Well  costs. 

e.  The  costs  of  valves,  regulators,  insula¬ 
tion,  coatings,  etc.,  in  fluid  injection  dis¬ 
tribution  systems,  necessary  to  maintain  the 
injection  fluid  quality  of  the  project. 


f.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally  acceptable 
disposal  of  waste  fluids  from  the  project. 

4.  Miscible  Fluid  Flooding. — a.  The  costs 
of  injected  fluids  and  additive  for  use  at  the 
project  site. 

b.  The  costs  of  conpressors  and  prime  movers 
used  for  the  compression  of  injection  fluids 
provided  that,  with  respect  to  a  particular 
year  the  amount  of  allowed  expenses  based  on 
such  costs  may  not  exceed  the  amount  of  de¬ 
preciation  reported  to  IRS  with  respect  to 
such  costs  for  that  year. 

c.  The  costs  of  fuel  for  operation  of  com¬ 
pressors  and  prime  movers. 

d.  Well  costs. 

e.  The  costs  of  valves,  regulators,  insula¬ 
tion,  coatings,  etc.,  in  fluid  injection  dis¬ 
tribution  systems,  necessary  to  maintain  the 
injection  fluid  quality  of  the  project. 

f.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally  acceptable 
disposal  of  waste  fluids  from  the  project. 

5.  Micro-emulsion  and  Alkaline  Flooding. — a. 
The  costs  of  the  chemicals  (including  surfact¬ 
ants,  polymers,  alcohols,  and  caustics)  in 
jected  into  the  formation  plus  any  fluids  used 
in  association  with  the  surfactant  flood  at  the 
project  site. 

b.  The  costs  of  capital  equipment  used  for 
mixing  of  chemicals  on  the  project  site,  pro¬ 
vided  that  with  respect  to  a  particular  year  the 
amount  of  allcwed  expenses  based  on  such  costs 
may  not  exceed  the  amount  of  depreciation  re¬ 
ported  to  the  IRS  with  respect  to  such  costs 
for  that  year. 

c.  The  costs  of  chemicals  to  preserve  quality 
of  injectants  (including  oxygen  removal,  con¬ 
trol  of  iron  contamination  and  biocides  for 
control  of  bacteria). 

d.  The  costs  of  water  purchased  to  meet 
quality  specifications  to  protect  chemicals  or 
costs  of  treating  equipment  and  chemicals  re¬ 
quired  to  condition  water  to  meet  quality  spec¬ 
ifications  to  protect  chemicals. 

e.  The  costs  of  process  control  equipment, 
instruments,  and  filters. 

f.  Well  cost. 

g.  The  costs  of  valves,  regulators,  insula¬ 
tion,  coatings,  etc.,  in  fluid  injection  dis¬ 
tribution  systems,  necessary  bo  maintain  the 
injection  fluid  quality  of  the  project. 

h.  The  costs  of  produced  fluid  treatment 
required  to  assure  environmentally  acceptable 
disposal  of  waste  fluids  from  the  project. 

6.  Immiscible  Fluid  Flooding. — a.  The  costs 
of  injected  fluids  (excluding  hydrocarbons)  and 
additives  for  use  at  the  project  site. 

7*  Polymer  Augmented  Waterflooding. — a. 
Costs  of  the  polymers  injected  into  the  forma- 
tion. 

The  General  Guidelines  on  Tertiary  Enhance 
Recovery  Project  Review  appearing  after  the  Ap- 
pendix  to  section  212.78  are  revised  to  read 


1-23 


as  follows. 

GENERAL  GUIDELINES  ON  TERTIARY  INCREMENTAL  AND 

INCENTIVE  PROGRAMS 

I.  Introduction 

These  guidelines  are  intended  to  assist  crude 
oil  producers  and  other  potentially  affected 
parties  in  corrplying  with  the  provisions  of  10 
CFR  212.78.  These  guidelines  are  issued  pursu¬ 
ant  to,  and  subject  to  the  limitations  of,  10 
CFR  212.78(f).  They  are  not  to  be  construed 
as  mandatory  upon  the  ERA,  nor  do  they  confer 
or  enlarge  any  rights,  procedural  or  substan¬ 
tive,  against  the  ERA.  They  are  intended  to 
be  informational  in  nature.  Producers  and 
other  parties  trust  consult  and  adhere  to  all 
applicable  regulations,  including  (but  not  ne¬ 
cessarily  limited  to)  §§  212.78  and  205.90 

et  seq.  of  Title  10  of  the  Code  of  Federal 
Regulations.  Finally,  these  guidelines  are 
subject  to  revision  from  time  to  time.  Although 
the  ERA  will  attempt  to  publish  any  substan¬ 
tial  revisions,  the  published  guidelines  may 
not  always  reflect  all  changes.  Therefore, 
producers  should  confirm  that  they  have  the 
most  recent  guidelines,  and  otherwise  inform 
themselves  as  to  current  ERA  procedures,  by 
contacting  the  Manager,  Tertiary  Enhanced  Re¬ 
covery  Program,  Office  of  Petroleum  Operations, 
Economic  Regulatory  Administration. 

II.  Initial  Report 

A  particular  project  shall  not  be  eligible 
for  the  pricing  provisions  of  section  212.78 
concerning  tertiary  incremental  crude  oil  and 
tertiary  incentive  crude  oil  unless  an  initial 
report  has  been  submitted  to  DOE  with  respect 
to  that  project.  This  initial  report  mast 
contain  the  following  information: 

1.  Name  and  address  of  producer  (firm,  in¬ 
cluding  an  individual ) . 

2.  Parent,  subsidiary,  unit  operator. 

3.  Parent  company  if  subsidiary. 

4.  Name,  address,  and  working  interest  frac¬ 
tion  of  each  working  interest  in  project. 

5.  Location  of  project:  state,  counties, 

field,  reservoir  (I.D.  number  if  available), 
leases  embraced  in  project  (if  fractional  lea¬ 
ses,  describe  boundaries  precisely. 

Include  map(s)  shewing  boundaries,  existing 
producing,  injection,  service  and  inactive 
wells  and  proposed  wells  in  each  category. 

6.  Production  history: 

History  of  primary,  secondary,  and  prior  ter¬ 
tiary  recovery  operations. 

Extent  of  current  development. 

Status  of  wells. 

7.  Tertiary  method (s)  employed. 

8 .  Reservoir  characteristics : 

Oil  gravity,  (°API)  - 

Oil  saturation,  (fraction)  - 


Oil  in  place 

Original  oil  in  place  (bbls)  - 

Present  oil  in  place  (bbls)  - 

Oil  type: 

Paraffinic  - 

Naphthenic  - 

Asphaltic  - 

Oil  viscosity  (cp)  - 

Rock  type: 

Sandstone  - 

Carbonate  - 

Coarse  Clastic  - 

Other  (describe)  - 

Depth  (feet)  - 

Thickness  (feet)  - 

Temperature  (°F)  - 

Permeability  (md)  - 

Free  gas: 

Significant  - 

Insignificant  - 

Wettability: 

Oil  wet  - 

Water  wet  - 

Dip: 

Significant  -  degree  -  direction 


Insignificant  - 

Stratification: 

Significant  - 

Insignificant  - 

Salinity  (%  tds)  - 

Consolidation: 

Friable  - 

Indurated  - 

Clay  Swelling: 

Significant  - 

Insignificant  - 

Other  significant  reservoir  characteristics: 
(describe)  - 

9.  Laboratory  Analysis: 

Certifying  firm  (producer)  - 

Contract  Lab - (Name  and  address) 

10.  Project  Characteristics  (if  applic¬ 

able)  : 

a.  In-situ  combustion  projects: 

Project  area  (acres)  - 

Pattern: 

Line - 

Single  - 

Multiple  (describe)  - 

Pattern  area  (acres): 

Presoak?  (yes,  no)  - 

Method: 

Wet - 

Dry - 

b.  Steam  drive  and  cyclic  steam  projects: 

Project  area  (areas)  - 

Pattern: 

Line - 

Single  - 

Multiple  (describe)  - 

Presoak?  (yes,  no)  - 
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Average  operation  BHP  - 

c.  Microerrulsion  and  alkaline  flooding  pro¬ 
jects  : 

Project  area  (acres): 

Pattern: 

Line - 

Single  - 

Multiple  - - 

Preflush?  (yes,  no)  - 

Agent  - 

Surfactant  or  alkaline  slug: 

Size - 

Concentration  - 

Mobility  buffer: 

Size - 

Polymer: 

Synthetic  - 

Biologic  - 

d.  Miscible  fluid  and  immiscible  non— hydro¬ 
carbon  gas  projects: 

Miscibility  (where  applicable): 

Partial  - 

Corrplete - 

Project  area  (acres): 

Pattern: 

Line - 

Single  - 

Multiple  - 

Pattern  area  (acres)  - 

Slug  (%  PV)  - 

Drive  fluid: 

Water  - 

Other  (describe)  - 

WAG  (yes,  no) - 

e.  Polymer  project: 

Project  area  (acres): 

Pattern: 

Line - 

Single - - - 

Multiple  - 

Preflush?  (yes,  no)  - 

Agent  - 

Mobility  buffer: 

Size - 

Polymer: 

Synthetic  - 

Biologic  - 

10.  Planned  project  time  schedule: 

Laboratory  analysis  - 

Field  pilot  (same  for  Field  Development): 

Workover  existing  wells  - 

Install  surface  tertiary  equipment  — 

Preflush  - 

Injection  - 

Initial  incremental  response  - 

12 .  Project  Costs : 

Contract  (or  inhouse)  laboratory  analysis: 

Contract  engineering  - 

Authorized  surface  installations  - 

Authorized  dcwnhole  equipment - 

Authorized  drilling  - 

Injected  fluids: 

Preflush  - 

Injection  - 


Direct  project  supervision  - 

Direct  project  operation  - 

13.  Environmental  Information: 

a.  Has  any  State  or  Federal  agency  prepared 
an  environmental  evaluation  of  this  project? 
If  so,  please  give  the  name  of  the  agency  below 
and  attach  a  copy  of  the  document.  If  prepara¬ 
tion  is  in  progress,  please  indicate  the  name 
of  the  governmental  official  with  whom  the 
project  can  be  discussed  and  give  his/her  tel¬ 
ephone  number. 

b.  Please  provide  specific  information  re¬ 
garding  the  applicability  to  your  operations  of 
any  State  or  Federal  laws,  including  the  Clean 
Air  Act,  (42  U.S.C.  §  7401  et  seq. ) ;  the  Clean 
Air  Act,  (33  U.S.C.  §  1251  et  seq.);  the  Safe 
Drinking  Water  Act,  (42  U.S.cT  §  300 f  et  seq.); 
and  the  Resource  Conservation  and  Recovery  Act, 
(42  U.S.C.  §  6901  et  seq.). 

For  any  applicable  State  or  Federal  law, 
please  indicate  whether  a  permit  or  other  form 
of  authorization  is  required,  whether  it  has 
been  obtained,  and,  if  the  tertiary  recovery 
operation  is  in  existence  now,  whether  it  is  in 
compliance  with  the  requirement.  If  same  form 
of  authorization  is  required  but  has  not  been 
received,  please  indicate  Whether  an  applica¬ 
tion  has  been  filed  and  the  date  of  applica¬ 
tion,  when  you  expect  to  receive  the  authori¬ 
zation,  and  whether  a  request  has  been  denied. 
In  all  cases,  if  a  permit  has  been  issued, 
please  attach  a  copy. 

c.  Please  give  any  additional  information 
which  you  consider  is  relevant  to  an  appraisal 
of  the  environmental  inpacts  of  your  operation. 

All  of  the  preceding  information  must  be 
certified  by  the  producer  submitting  the  initial 
report.  In  addition,  the  information  requested 
in  sections  6,  7,  8,  and  10  must  be  certified 
by  a  professional  engineer.  The  report  should 
be  submitted  by  certified  mail  to  the  following 
address : 

Administrator,  Economic  Regulatory  Administra¬ 
tion,  Department  of  Energy,  Washington,  D.C. 
20461.  Attention:  Manager,  Tertiary  En¬ 
hanced  Recovery  Program,  Office  of  Petroleum 
Operations . 

Ill .  Self-Certification 

A.  Tertiary  Incremental  Crude  Oil  Program: 
Under  the  tertiary  incremental  crude  oil  pro¬ 
gram,  market  prices  may  be  received  for  first 
sales  of  the  incremental  crude  oil  production 
from  a  particular  property,  provided  that  a 
producer  has  certified  to  ERA  the  amount  of 
the  incremental  crude  oil  from  that  property 
and  that  such  amount  results  from  the  initia¬ 
tion  after  September  30,  1979,  of  a  project 

employing  (1)  miscible  fluid  displacement,  (2) 
unconventional  steam  drive  injection,  (3)  mi¬ 
croemulsion  flooding,  or  (4)  in  situ  combus¬ 
tion.  This  certification  should  contain  a 


1-25 


schedule  setting  forth  the  amount  of  non-in- 
cremental  and  incremental  crude  oil  which  will 
be  associated  with  the  project  and  the  basis  on 
which  the  producer  calculated  those  amounts. 
In  general,  for  a  new  project,  non-incremen- 
tal  crude  oil  production  is  that  amount  of 
production  from  the  property  or  project  area 
which  would  have  occurred  had  the  project  not 
been  undertaken. 

B.  Tertiary  Incentive  Crude  Oil  Program: 

Under  the  tertiary  incentive  crude  oil  pro¬ 
gram,  a  producer  nay  charge  market  price  for 
first  sales  of  crude  oil  in  order  to  recover  the 
recoupable  allowed  expenses  attributed  to  it 
with  respect  to  a  particular  project,  provided 
that  the  producer  has  certified  to  ERA  that  it 
has  contributed  to  a  project  enploying  (1) 
miscible  fluid  displacement,  (2)  conventional 
steam  drive,  (3)  unconventional  steam  drive 
injection,  (4)  microemulsion  flooding,  (5)  in 
situ  combustion,  (6)  polymer  augmented  water- 
flooding,  (7)  cyclic  steam  injection,  (8)  alka¬ 
line  flooding,  (9)  iirmiscible  non-hydrocarbon 
gas  displacement,  (10)  enhanced  heavy  oil  re¬ 
covery. 

Certifications  for  both  the  tertiary  incre¬ 
mental  and  incentive  programs  should  be  sub¬ 
mitted  by  certified  mail  to  the  following  ad¬ 
dress  : 

Administrator,  Economic  Regulatory  Administra¬ 
tion,  Department  of  Energy,  Washington,  D.C. 
20461.  Attention:  Manager,  Tertiary  Enhanced 
Recovery  Program,  Office  of  Petroleum  Opera¬ 
tions. 

IV.  ERA  Certification 

A.  Tertiary  Incremental  Crude  Oil  Program: 

In  the  event  that  tertiary  incremental  crude 

oil  production  is  not  eligible  for  self-certi¬ 
fication  by  a  producer,  the  producer  may  re¬ 
quest  ERA  to  issue  an  order  that  will  permit 
the  incremental  production  from  that  project  to 
be  sold  at  market  prices.  Such  an  order  will 
be  granted  upon  a  shewing  that  the  period  em¬ 
ploys  a  bona  fide  "tertiary"  technique  and 
that  incremental  production  would  be  economi¬ 
cally  feasible  only  if  the  property  is  eligible 
to  receive  market  prices. 

B.  Tertiary  Incentive  Crude  Oil  Program: 

A  producer  which  does  not  eirploy  an  EOR 
technique  providing  the  basis  for  self-certi¬ 
fication  may  apply  to  the  ERA  for  participa¬ 
tion  in  the  tertiary  incentive  crude  oil  pro¬ 
gram.  A  producer  which  may  self-certify  its 
eligibility  for  participation  in  the  tertiary 
incentive  crude  oil  program  may  apply  to  the 
ERA  to  permit  the  recoupment  of  costs  other 
than  those  specified  as  a  Hewed  expenses  in 
§  212.78.  In  either  case,  ERA  may  grant  such 
request  ty  issuing  orders,  provided  that  the 
producer  has  demonstrated  that  it  is  enploying 
an  EOR  technique  which  involves  high  levels  of 
risks  and  costs  and  that  the  offset  of  certain 


costs  is  necessary  to  make  the  use  of  that 
technique  an  attractive  investment  opportunity . 

C.  Procedure  for  Requesting  ERA  Certifica¬ 
tion: 

Prior  to  the  issuance  of  any  order  described 
above,  a  producer  must  submit  an  application  to 
ERA  in  accordance  with  the  general  procedures 
set  forth  in  subpart  G  of  10  CFR  part  205. 
This  application  should  contain  all  the  infor¬ 
mation  Which  would  be  required  in  the  initial 
report  for  that  project  and  any  other  infor¬ 
mation  that  would  justify  the  issuance  of  the 
requested  order(s).  With  respect  to  orders 
concerning  the  incremental  program,  the  ap¬ 
plication  should  specify  the  incremental  pro¬ 
duction  which  will  be  attributable  to  the  pro¬ 
ject. 

Some  of  the  information  contained  in  an  ap¬ 
plication  may  be  regarded  as  proprietary  in¬ 
formation.  In  such  a  case,  the  producer  should 
observe  the  filing  requirements  of  10  CFR  205.9 
(f)  as  incorporated  in  10  CFR  205.91(a).  Broad¬ 
ly,  this  means  that  applicants  should  prepare 
and  submit  the  application  in  two  copies,  cne 
of  which  (the  "confidential"  copy)  contains  all 
information  and  the  other  of  which  (the  "non- 
confidential"  copy)  deletes  the  information 
claimed  to  be  proprietary. 

An  application  should  carry  a  cover  page  with 
the  applicant's  name  and  authorized  signature 
and  be  submitted  to  the  fol lowing  address: 
Administrator,  Economic  Regulatory  Adminis¬ 
tration,  Department  of  Energy,  Washington, 

D. C.  20461.  Attention:  Manager,  Tertiary 
Enhanced  Recovery  Program,  Office  of  Petro¬ 
leum  Operations. 

V.  Annual  Report 

Annual  reports  should  be  submitted  to  each  of 
the  following  addresses: 

Assistant  Secretary  Fossil  Energy, 

Department  of  Energy,  Mail  Station  D107  GIN, 
Washington,  D.C.  20545,  Attn:  Program  Man¬ 
ager,  Enhanced  Oil  Recovery; 
and 

Bartlesville  Energy  Technology  Center,  Depart¬ 
ment  of  Energy,  P.0.  Box  1398,  Bartlesville, 
OK  74003,  Attn:  Director 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  §  751  et  seq. ,  Pub.  L.  93-159,  as 
amended.  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L. 

94- 133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974,  15 
U.S.C.  §  787  et  seq. ,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L. 

95- 70,  and  Pub.  L.  95-91;  Energy  Policy  and 

Conservation  Act,  42  U.S.C.  §  6201  et  seq. , 

Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy  Organ¬ 
ization  Act,  42  U.S.C.  §  7101  et  seq. ,  Pub. 
L.  95-91;  E.O.  11790,  39  FR  23185;  E.O.  11790, 
39  FR  23185;  E.O.  12009,  42  FR  46267) 
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[44  FR  51152,  Aug.  30,  1979;  45  FR  40107,  June 
13,  1980;  45  FR  47624,  July  15,  1980] 

§  212.79  Newly  discovered  crude  oil  ceiling 
price  rule. 

(a)  Rule.  Notwithstanding  the  provisions  of 
§  212.73(a),  first  sales  of  newly  discovered 
crude  oil  on  or  after  June  1,  1979,  are  not 
subject  to  the  ceiling  price  limitations  of 
this  sufcpart. 

(b)  Definitions .  For  purposes  of  the  sec- 
tion- 

"New  lease"  means  any  lease  entered  into 
on  or  after  January  1,  1979,  of  an  area  from 
which  no  crude  oil  was  produced  and  sold  in 
commercial  quantities  in  calendar  year  1978. 

"Newly  discovered  crude  oil"  means:  (1) 
Prior  to  January  1981,  domestic  crude  oil  which 
is  (i)  produced  from  a  new  lease  on  the  Outer 
Continental  Shelf,  or  (ii)  produced  (other  than 
from  the  Outer  Continental  Shelf )  from  a  proper¬ 
ty  from  which  no  crude  oil  was  produced  in  cal¬ 
endar  year  1978;  or  (2)  after  December  1980, 
domestic  crude  oil  which  is  produced  from  a 
newly  discovered  crude  oil  property. 

"Newly  discovered  crude  oil  property"  means: 
(1)  A  new  lease  on  the  Outer  Continental  Shelf; 
or  (2)  a  property  (not  on  the  Outer  Continental 
Shelf)  from  which  no  crude  oil  was  produced  and 
sold  in  conmercial  quantities  in  calendar  year 
1978;  or  (3)  any  unitized  property  that  includes 
only  properties  that  prior  to  inclusion  within 
the  unit  qualified  as  newly  discovered  crude 
oil  properties.  For  purposes  of  this  defini¬ 
tion,  crude  oil  is  produced  and  sold  in  commer¬ 
cial  quantities  from  a  property  if  crude  oil 
is  produced  from  that  property  on  a  continuing 
basis.  Crude  oil  shall  be  deemed  to  be  produced 
on  a  continuing  basis  from  a  property  if  in¬ 
stallation  of  a  production  facility  for  the 
crude  oil  produced  from  that  property  has  begun. 

"Outer  Continental  Shelf"  means  Outer  Con¬ 
tinental  Shelf  as  defined  under  section  2(a) 
of  the  Outer  Continental  Shelf  Lands  Act  (43 
U.S.C.  1331(a)). 

(c)  Identification  of  newly  discovered  crude 
oil  properties. — (1)  Filing  requirements.  By 
February  1,  1981,  or  60  days  after  newly  dis¬ 
covered  crude  oil  is  first  produced  and  sold 
from  a  property,  whichever  is  later,  a  producer 
nust  prepare  and  file  with  the  appropriate  DOE 
office  a  report  identifying  each  property  from 
which  it  has  produced  and  sold  newly  discovered 
crude  oil  and  the  basis  on  which  that  property 
qualifies  as  a  newly  discovered  crude  oil  prop¬ 
erty  or  on  which  imputed  newly  discovered  crude 
oil  is  computed.  These  reports  mast  include 
the  following  information: 

(i)  The  type  of  legal  instrument  which  estab¬ 
lishes  the  property  and  its  effective  date; 

(ii)  The  date  on  which  crude  oil  first  was 
produced  and  sold  from  the  property; 

(iii)  The  date  on  which  crude  oil  first  was 


produced  and  sold  in  commercial  quantities  from 
the  property; 

(iv)  Where  the  property  is  a  reservoir  that 
is  to  be  or  has  been  designated  as  a  newly 
discovered  crude  oil  property,  evidence  of  the 
reservoir  designation  by  the  appropriate  gov¬ 
ernmental  authority  and  the  basis  upon  which 
the  reservoir  qualifies: 

(v)  Where  the  property  is  an  unitized  prop¬ 
erty,  the  amount  of  production  that  will  be 
certified  as  imputed  newly  discovered  crude  oil 
and  the  name  of  the  unitized  property;  and 

(vi)  The  location  of  the  producer's  main 
place  of  business. 

(2)  Failure  to  file.  Notwithstanding  the 
provisions  of  this  §  212.79  and  of  §  212.131,  a 
producer  may  not  obtain  prices  exempt  from  the 
ceiling  price  limitations  of  Sufcpart  D  of  this 
part  for  crude  oil  produced  and  sold  from  a 
newly  discovered  crude  oil  property  or  from  any 
unitized  property  from  which  newly  discovered 
crude  oil  is  imputed  in  any  month  after  January 
1981  during  which  the  report  required  by  this 
paragraph  (c)  has  not  been  filed  with  the  DOE. 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  751  et  seq..  Pub.  L.  93-159,  as  amended. 
Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L.  94-133, 
Pub.  L.  94—163,  and  Pub.  L.  94—385;  Federal 
Energy  Administration  Act  of  1974,  15  U.S.C. 
787  et  seq. ,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70,  and 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
act,  42  U.S.C.  6201  et  seq..  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385,  and  Pub.  L.  95-70; 
Department  of  Energy  Organization  Act,  42  U.S.C. 
7101  et  seq.,  Pub.  L.  95-91;  E.O.  11790,  39  FR 
23185;  E.O.  12009,  42  FR  46267) 

[44  FR  25832,  May  2,  1979;  45  FR  78594,  Nov. 
25,  1980] 

APPENDIX  A  TO  SUBPART  D  OF  PART  212-Monthly 
Price  adjustments  from  February  1976  through 
August  31,  1980 
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Schedule  No.  19  of  Monthly 

Price  Adjustments 

June - 

2.21 

.48 

July - 

2.25 

.57 

[Effective  June  1 

,  1980] 

August  - 

2.29 

.66 

September  - 

2.33 

.76 

October  - 

2.37 

.86 

November  - 

2.41 

.96 

Lover  tier. 

Upper  tier. 

December  - 

2.45 

1.05 

Month  May  15,  1973, 

Sept.  30,  1975, 

1980: 

posted 

posted 

January  - 

2.49 

1.14 

price  ^  (plus ) 

price  ^  (plus) 

February  - 

2.53 

1.23 

March  - 

2.57 

1.33 

April  - 

2.61 

1.43 

1976: 

May - 

2.66 

1.53 

February -  1.35 

—1.32 

June - 

2.71 

1.64 

March -  1 . 38 

—1.25 

July - 

2.76 

1.75 

April -  1.41 

—1.18 

August  - 

2.81 

1.86 

May -  1 . 45 

—1.11 

September  - 

2.87 

1.98 

June  - -  1.48 

—1.05 

October  - 

2.93 

2.10 

July -  1.48 

—1.05 

November  - 

2.99 

2.23 

August -  1 . 48 

—1.05 

December  - 

3.04 

2.35 

September - 1 . 48 

—1.05 

1981: 

October -  1 . 48 

—1.05 

January  - 

3.09 

2.47 

November -  1 . 48 

—1.05 

February  - 

3.14 

2.59 

December -  1.48 

—1.05 

1977: 


January -  1.48  — 1.25 

February -  1.48  — 1.25 

March -  1.48  — 1.70 

April -  1.48  — 1.70 

May -  1.48  — 1.70 

June -  1.48  — 1.70 

July -  1.48  — 1.70 

August -  1.48  — 1.70 

September -  1.51  — 1.44 

October -  1.54  — 1.18 

November -  1.57  —  .92 

December -  1.59  —  .87 

1978: 

January -  1.61  —  .82 

February -  1.63  —  .77 

March -  1.66  —  .71 

April -  1.69  —  .65 

May -  1.72  —  .59 

June -  1.75  —  .52 

July -  1.78  —  .45 

August - 1.81  —  .38 

September -  1.86  —  .28 

October -  1.91  —  .17 

November -  1.96  —  .06 

December - 1.99  .01 

1979: 

January -  2.02  .08 

February -  2.05  .15 

March -  2.09  .23 

April -  2.13  .31 

May -  2.17  .39 


This  schedule  of  monthly  price  adjustments 
was  issued  by  the  Economic  Regulatory  Adminis¬ 
tration  on  November  25,  1980,  pursuant  to  10 
CFR  212.77.  It  restates  without  change  the 
lover  and  upper-tier  price  ceilings  applicable 
to  crude  oil  produced  and  sold  in  the  months 
of  February  1976  through  November  1980,  as 
determined  under  10  CFR  212.73,  212.74,  and 
212.77.  Both  lover- tier  and  upper-tier  ceiling 
prices,  which  were  increased  under  Schedule 
No.  20  effective  September  1,  1980,  are  further 
increased  as  indicated  in  this  schedule,  ef¬ 
fective  December  1,  1980. 

This  schedule  is  effective  only  through  Feb¬ 
ruary  28,  1981. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385;  E.O.  11790,  39  FR  23185;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
12009,  42  FR  46267) 

[44  FR  33053,  June  8,  1978,  Redesignated  and 
amended  at  44  FR  37939,  June  29,  1979;  44  FR 
70122,  Dec.  6,  1979;  45  FR  14844,  March  7, 
1980;  45  FR  38039,  June  6,  1980;  45  FR  80483, 
Dec.  5,  1980] 


1  The  price  referred  to  in  10  CFR  212.73(b)(1) 
or  in  212.73(c)(1),  212.73(c)(3),  and  212.73(c) 
(4). 

2  The  price  referred  to  in  10  CFR  212.74(b) 

(1). 


Subpart  E — Refiners 
(This  subpart  is  emitted) 
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Subpart  F — Resellers  and  Retailers. 

§  212.91  Applicability. 

This  subpart  applies  to  each  sale  of  a  covered 
product,  other  than  crude  oil  by  resellers,  re- 
sellers-retailers  and  retailers.  For  purposes 
of  this  subpart,  "reseller"  includes  any  entity 
of  a  refiner  (other  than  an  entity  that  operates 
in  Puerto  Rico)  that  is  engaged  in  the  business 
of  purchasing  and  reselling  covered  products, 
provided  that  the  entity  does  not  purchase  more 
than  5  percent  of  such  covered  products  from  the 
refiner  including  any  entities  that  it  directly 
or  indirectly  controls  and  provided  further  that 
the  entity  has  consistently  and  historically 
excercised  the  exclusive  price  authority  with 
respect  to  sales  by  the  entity. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-332,  Pub.  L.  94-385,  and  Pub.  L. 
95-70;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  E.O.  11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267) 

[42  FR  64864,  Dec.  29,  1977] 

§  212.92  Definitions . 

For  purposes  of  this  Subpart — 

"Acquisition  cost"  means: 

(a) (1)  For  retailers  which  make  three  con¬ 
secutive  purchases  from  the  same  supplier,  the 
actual  purchase  price  paid  for  the  most  recent 
purchase  of  a  product;  or, 

(2)  For  all  other  retailers,  the  weighted 
average  purchase  price  paid  for  the  three  most 
recent  purchases  computed  on  a  cents  per  gallon 
basis. 

(3)  Notwithstanding  the  provisions  in  para¬ 
graphs  (a)(1)  and  (2)  of  this  section  for  any 
retailer  which  historically  makes  mare  than 
three  purchases  in  a  twenty- four  (24)  hour 
period,  the  acquisition  cost  is  the  weighted 
average  purchase  price  paid  in  the  immediately 
preceding  three  day  period. 

(b)  For  resellers  and  reseller-retailers, 
the  cost  of  product  in  inventory  computed  pur¬ 
suant  to  the  seller's  historical  accounting 
practices  consistently  applied.  Resellers  and 
reseller-retailers,  which  on  a  firm-wide  basis 
sold  five  million  gallons  or  less  of  a  product 
during  calendar  year  1979,  may  use  the  actual 
purchase  price  paid  for  the  most  recent  purchase 
of  that  product  to  calculate  acquistion  cost. 
A  seller  shall  consistently  use  either  the 
actual  purchase  price  or  the  cost  of  product 
in  inventory  to  ccrrpute  acquisition  cost. 

(c)  The  purchase  price  shall: 

(1)  Be  computed  on  a  cents  per  gallon  basis: 

(2)  Be  substantiated  by  written  evidence  of 


purchase;  and 

(3)  Include  transportation  cost  of  bringing 
the  product  into  inventory. 

(d)  DOE  may  disallcw  any  purchases  which 
have  the  effect  of  frustrating  the  purpose  of 
the  price  regulations. 

"Exchange"  means,  for  purposes  of  this  subpart, 
a  transaction  in  which  two  firms  reciprocally 
give  up  and  receive  refined  product  or  residual 
fuel  oil.  The  term  includes  exchanges  in  which 
one  firm  may  make  a  payment  in  cash  or  other 
property  to  compensate  the  other  for  differences 
in  the  values  of  the  volumes  involved  or  to 
compensate  the  other  for  costs  incurred  pur¬ 
suant  to  the  transaction,  and  it  also  includes 
matching  purchase  and  sale  transactions.  The 
term  does  not  include  a  firm's  acquisition,  or 
transfer  of  refined  product  or  residual  fuel 
oil  under  a  service  agreement. 

"Increased  product  costs"  means  the  differ¬ 
ence  between  the  weighted  average  unit  cost  of 
a  product  in  inventory  and  the  weighted  average 
unit’  cost  of  that  product  in  inventory  on  May 
15,  1973.  If  the  product  in  inventory  is  a 
blend  of  one  or  more  covered  products  and  one  or 
more  non-petroleum-based  products,  "increased 
product  costs"  means  either  (a)  the  difference 
between  the  weighted  average  unit  cost  of  the 
blended  product  in  inventory  and  the  weighted 
average  unit  cost  of  the  blended  product  in 
inventory  on  May  15,  1973,  or  (b)  for  a  blended 
product  which  was  not  in  inventory  on  May  15, 
1973,  the  difference  between  the  weighted  aver¬ 
age  unit  cost  of  the  blended  product  in  inven¬ 
tory  and  the  weighted  average  unit  cost  of  the 
predominant  covered  product  in  inventory  on 
May  15,  1973.  [Decreases  in  the  weighted  aver¬ 
age  unit  cost  of  a  product  in  inventory  in  suc¬ 
cessive  accounting  periods  are  reflected  in  re¬ 
ductions  in  the  amount  of  increased  costs  in¬ 
curred  in  those  accounting  periods,  in  accor¬ 
dance  with  §  212.93(c).]  If  a  particular  prod¬ 
uct  was  not  in  inventory  on  May  15,  1973,  the 
date  for  computing  the  cost  is  the  most  recent 
day  preceding  May  15,  1973,  when  the  seller 
had  the  product  in  inventory. 

"Increased  rental  cost"  means  the  rent,  in 
terms  of  cents  per  gallon,  with  respect  to 
that  portion  of  real  property  leased  for  pur¬ 
poses  of  retail  gasoline  sales,  paid  to  an 
independent  lessor  for  the  calendar  month  pre¬ 
ceding  the  calendar  month  in  which  gasoline 
is  sold  minus  the  rent,  stated  in  terms  of 
cents  per  gallon,  with  respect  to  the  same 
real  property  leased  for  purposes  of  retail 
gasoline  sales,  paid  to  an  independent  lessor 
for  the  imonth  of  May  1973.  For  purposes  of 
this  paragraph,  "independent  lessor"  means  a 
lessor  which  is  not  directly  or  indirectly 
controlled  by  the  lessee  concerned  or  by  any 
firm  which  directly  or  indirectly  controls  that 
lessee. 

"Matching  purchase  and  sale"  means,  for  pur¬ 
poses  of  this  subpart,  a  transaction  in  which 
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two  firms  sell  refined  product  or  residual  fuel 
oil  to  each  other,  pursuant  to  an  agreement 
that  the  sale  by  one  firm  is  incident  to  the 
sale  by  the  other,  and  in  which  the  volumes 
transferred  and  the  cash  paid  and  received  by 
each  firm  are  dependent  on  the  value  of  the 
volumes  received.  The  term  does  not  include 
a  firm's  acquisition  or  transfer  of  refined 
product  or  residual  fuel  oil  under  a  service 
agreement. 

"Product  in  inventory"  means,  at  the  option 
of  the  seller  concerned,  either:  (1)  The  en¬ 
tire,  undivided  stock  of  a  product,  no  matter 
where  located,  purchased  and  held  for  resale 
by  the  seller  concerned;  or  (2)  that  portion 
of  the  total  stock  of  a  product  purchased  and 
held  for  resale  by  the  seller  concerned  which 
constitutes  a  separate  inventory  under  gener¬ 
ally  accepted  accounting  principles  consistent¬ 
ly  and  historically  applied  by  the  seller  con¬ 
cerned.  However,  the  cost  of  transportation  may 
be  included  as  a  cost  of  product  in  inventory 
only  up  to  the  point  at  which  the  product 
concerned  first  comes  to  rest  in  facilities 
which  constitute  a  part  of  the  seller's  storage 
and  distribution  system. 

"Purchase"  means  to  acquire  by  the  payment 
of  money  or  by  exchange. 

"Seller"  means,  except  as  provided  in  §  212. 
91,  a  parent  and  the  consolidated  and  unconsol¬ 
idated  entities  (if  ary)  which  it  directly  or 
indirectly  controls. 

"Service  agreement"  means  an  agreement  under 
which  a  seller,  incident  to  providing  a  service 
to  another  firm,  obtains  title  to  refined  prod¬ 
uct  or  residual  fuel  oil  received  from  the 
other  firm,  subsequently  transfers  title  to  the 
volumes  received  (or  other  volumes  of  similar 
quantity  and  quality  as  that  received)  back  to 
that  firm,  and  charges  a  fee  for  the  service. 

"Tax  cost"  means  the  cost  of  federal,  local, 
and  state  excise,  sales,  and  other  similiar 
taxes  attributable  to  gasoline  sales  and  com¬ 
puted  on  a  cents  per  gallon  basis.  Federal, 
state,  and  local  income,  property,  franchise, 
and  other  similar  taxes  are  not  included  in 
this  amount. 

"Vapor  recovery  system  cost"  means  the  un¬ 
recovered  installation  and  purchase  cost  in¬ 
curred  by  the  seller  since  May  15,  1973,  with 
respect  to  a  gasoline  vapor  recovery  system 
required  by  a  Federal,  state,  or  local  govern¬ 
mental  authority.  For  purposes  of  this  para¬ 
graph,  the  cost  incurred  with  respect  to  a 
vapor  recovery  system  may  be  recovered  in  one 
month  or  may  be  prorated  over  a  period  of 
months.  Each  seller  will  be  required  to  es¬ 
tablish  an  accounting  method  by  which  vapor 
recovery  costs  shall  be  recovered.  Once  the 
method  is  established,  the  seller  will  apply 
the  method  consistently  over  the  period  for  the 
recovery  of  costs.  A  seller  nay  not  recover 
in  sales  of  gasoline  a  total  amount  attributable 
to  such  costs  which  exceeds  the  seller's  actual 


vapor  recovery  system  cost.  In  any  one  month, 
the  portion  of  vapor  recovery  system  costs  that 
are  available  for  recovery  in  that  month  shall 
be  applied  equally  to,  and  shall  be  deemed  to 
have  been  recovered  on,  each  gallon  of  gaso¬ 
line  sold  and  for  purposes  of  §  212.83(f)  shall 
be  deemed  to  have  been  recovered  before  all 
other  non-product  costs. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
E.O.  11790,  39  FR  23185,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.O.  12009, 
42  FR  46267) 

[41  FR  18305,  May  3,  1976,  as  amended  at  41 
FR  19113,  May  10,  1976;  42  FR  39197,  Aug.  3, 
1977;  43  FR  24268,  June  5,  1978;  43  FR  59822, 
Dec.  21,  1978;  43  FR  60869,  Dec.  29,  1978;  44  FR 
45355,  Aug.  1,  1979;  45  FR  29551,  May  2,  1980; 
45  FR  40106,  June  13,  1980] 

§  212.93  Price  rule. 

(a)(1)  Except  for  sales  of  gasoline,  unless 
as  provided  in  paragraph  (a)(5)  of  this  section, 
a  seller  may  not  charge  a  price  for  an  item  sub¬ 
ject  to  this  subpart  which  exceeds  the  weighted 
average  price  at  which  the  item  was  lawfully 
priced  by  the  seller  in  transactions  with  the 
class  of  purchaser  concerned  on  May  15,  1973, 
plus  an  amount  which  reflects,  on  a  dollar- for- 
dollar  basis,  the  increased  product  costs  con¬ 
cerned.  Each  seller  shall  maintain  records  suf¬ 
ficient  to  justify  prices  charged  which  reflect 
increased  product  costs,  including,  if  applic¬ 
able,  records  which  demonstrate  that  the  seller 
qualifies  to  determine  increased  product  costs 
according  to  separate  inventories.  With  re¬ 
spect  to  an  item  which  is  blended  by  the  seller, 
and  which  was  not  sold  by  the  seller  on  or 
before  May  15,  1973,  the  "weighted  average 
price  at  which  the  item  was  lawfully  priced  by 
the  seller  in  transactions  with  the  class  of 
purchaser  concerned  on  May  15,  1973,"  shall  be 
imputed  to  be  lawful  price  charged  by  the 
seller  for  the  predominant  covered  product  in 
the  blend  in  transactions  with  the  class  of 
purchaser  concerned  on  May  15,  1973. 

(2)(i)  With  respect  to  retail  sales  of  gaso¬ 
line  by  retailers,  a  retailer  may  not  charge 
a  price  in  a  sale  of  any  type  or  grade  of 
gasoline  which  exceeds  the  most  recent  acquisi¬ 
tion  cost,  plus  17.7  cents  per  gallon,  plus  tax 
costs  attributable  to  sales  of  that  type  or 
grade  of  gasoline.  Beginning  December  15,  1979, 
DOE  shall  adjust  semi-annually  the  fixed  cents 
per  gallon  amount  to  reflect  the  GNP  deflator. 

(ii)  Except  as  provided  in  subparagraph  (5) 
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of  this  paragraph,  a  reseller-retailer  may  not 
charge  a  price  in  a  retail  sale  of  any  type  or 
grade  of  gasoline  which  exceeds  its  most  recent 
dealer  tank  wagon  price  charged  to  the  nearest 
independent  retailer  in  the  most  recently  pre¬ 
ceding  30-day  period,  plus  17.7  cents  per  gal¬ 
lon,  plus  tax  costs  attributable  to  sales  of 
that  type  or  grade  of  gasoline.  If  the  re¬ 
seller-retailer  has  no  dealer  tank  wagon 
sales  to  an  independent  retailer  in  the  most 
recently  preceding  30-day  period,  the  price 
may  not  exceed  the  reseller-retailer's  acqui¬ 
sition  cost,  plus  26.3  cents  per  gallon,  plus 
tax  costs  attributable  to  sales  of  that  type 
or  grade  of  gasoline.  Beginning  June  15,  1980, 
the  DOE  shall  adjust  semi-annually  the  fixed 
cents  per  gallon  amount  to  reflect  the  GNP  de¬ 
flator. 

( 3 )  ( i )  Upon  the  recommendation  of  the  Gov¬ 
ernor  of  a  State,  the  ERA  Administrator  may 
increase  the  fixed  cents  per  gallon  narkup  as 
described  in  paragraph  (a)(2)  of  this  section 
for  all  or  some  of  the  retailers  or  reseller- 
retailers  in  the  State.  The  amount  of  markup 
increase  granted  to  a  retailer,  reseller-re¬ 
tailer,  or  class  of  reseller-retailers  or  re¬ 
tailers  shall  not  exceed  the  amount  of  cost  in¬ 
crease  experienced  by  the  retailer,  reseller- 
retailer,  or  class  of  reseller-retailers  or 
retailers. 

(ii)  For  purposes  of  this  section,  the  term 
"Governor  of  a  State"  includes  the  Governors 
of  the  50  States,  and  the  Chief  Executive  Of¬ 
ficers  of  the  District  of  Columbia,  Puerto 
Rico,  and  the  territories  and  possessions  of 
the  United  States,  other  than  the  Panama  Canal 
Zone,  and  further  includes  their  delegates. 

(iii)  Any  increase  in  the  fixed  cents  per 
gallon  markup  described  in  paragraph  (a)(2) 
of  this  section  that  was  granted  by  the  Gov¬ 
ernor  of  a  State  prior  to  May  19,  1980,  in 
accordance  with  paragraph  (a)(3)  of  this  sec¬ 
tion  as  then  in  effect,  shall  continue  to 
be  valid  in  accordance  with  the  terms  of  that 
increase  subject  to  disallowance  by  the  ERA 
Administrator  at  any  time. 

(4)  Except  as  provided  in  paragraph  (5)  of 
this  paragraph,  with  respect  to  reseller  sales 
of  gasoline  by  resellers  and  reseller- retail¬ 
ers,  a  seller  may  not  charge  a  price  in  a 
sale  for  any  type  or  grade  of  gasoline  which 
exceeds  the  most  recent  acquisition  cost,  plus 
8.6  cents  per  gallon,  plus  tax  costs  attribut¬ 
able  to  sales  of  that  type  or  grade  of  gas¬ 
oline.  Beginning  June  15,  1980,  the  DOE  shall 
adjust  semi-annually  the  fixed  cents  per  gallon 
amount  to  reflect  the  GNP  deflator. 

(5)  Notwithstanding  any  other  provision  of 
this  paragraph,  a  reseller  or  reseller-retailer 
may  elect  to  compute  the  maximum  lawful  selling 
price  for  all  gasoline  sales  pursuant  to  para¬ 
graph  (a)(1)  of  this  section  provided  the  re¬ 
seller  or  reseller-retailer: 

(i)  Before  July  1,  1980,  notifies  the  As¬ 


sistant  Administrator  of  Enforcement  in  writing 
of  its  election;  and 

(ii)  Consistently  applies  the  provisions  in 
this  section  in  effect  on  April  30,  1980,  and 
does  not  apply  the  provisions  in  paragraphs 
(a)(2)  and  (4)  of  this  section.  Any  firm  which 
does  not  elect  to  corrpute  maximum  lawful  selling 
prices  pursuant  to  this  subpargraph  will  be 
deemed  to  have  applied  the  provisions  in  para¬ 
graph  (a)(2)  and  (4)  of  this  section  beginning 
May  1,  1980. 

(b)  With  respect  to  sales  of  covered  products 
other  than  gasoline,  unless  gasoline  is  priced 
pursuant  to  paragraph  (a)(5)  of  this  section, 
then  notwithstanding  paragraph  (a)(1)  of  this 
section: 

(1)  With  respect  to  gasoline:  (i)  In  retail 
sales,  a  seller  (other  than  a  retailer)  may 
charge  one  cent  per  gallon  in  excess  of  the 
amount  otherwise  permitted  to  be  charged  for 
that  item  pursuant  to  the  provisions  of  this 
section,  and,  with  respect  to  all  other  sales 
a  seller  may  charge  one-half  cent  per  gallon  in 
excess  of  the  amount  otherwise  permitted  to  be 
charged  for  that  item  pursuant  to  the  provisions 
of  this  section  to  reflect  non-product  cost  in¬ 
creases  that  the  seller  incurred  after  May  15, 
1973,  provided  that,  subsequent  to  January  1, 
1979,  such  non-product  cost  increases  shall  not 
include  those  costs  that  are  or  could  have  been 
recovered  under  either  paragraph  (b) (1) (ii) (B) 
or  paragraph  (b)  (1)  (ii)  (C)  of  this  section. 

(ii) (A)  Beginning  with  March  1974,  in  retail 
sales  of  gasoline,  a  seller  (other  than  a  re¬ 
tailer)  may  charge  two  cents  per  gallon  of  gas¬ 
oline  in  excess  of  the  amount  otherwise  per¬ 
mitted  to  be  charged  for  that  item  pursuant  to 
this  section,  including  paragraph  (b)  ( 1 ) ( i)  of 
this  section,  to  reflect  increases  in  non-prod¬ 
uct  costs  incurred  by  the  seller  concerned 
since  May  15,  1973,  provided  that,  subsequent 
to  January  1,  1979,  such  non-product  cost  in¬ 
creases  shall  not  include  those  non-product 
costs  that  are  or  could  have  been  recovered 
under  either  paragraph  (b)  (1)  (ii)  (B)  or  para¬ 
graph  (b)(1) (ii)  (C)  of  this  section. 

(B)  Beginning  January  1,  1979,  in  retail 
sales  of  gasoline,  a  seller  (other  than  a 
retailer)  may  charge  an  amount  in  excess  of 
the  price  otherwise  permitted  to  be  charged 
for  that  item  pursuant  to  this  section  (in¬ 
cluding  paragraphs  (b)(l)(i)  and  (b) (1) (ii)  (A) 
of  this  section) ,  which  reflects  increased 
rental  costs  not  otherwise  recovered. 

(C)  Beginning  January  1,  1979,  in  retail 
sales  of  gasoline,  a  seller  (other  than  a  re¬ 
tailer)  may  charge  an  amount  in  excess  of  the 
price  otherwise  permitted  to  be  charged  for 
that  item  pursuant  to  this  section  (including 
paragraphs  (b)  ( 1 )  (i)  and  (b)  (1 )  (ii)  (A)  and 
(B)),  which  reflects  a  portion  of  vapor  re¬ 
covery  system  cost  as  set  forth  in  §  212.92 
not  otherwise  recovered. 

(iii)  Beginning  with  April  1974,  with  re- 
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spect  to  all  sales  of  gasoline  other  than  re¬ 
tail  sales,  a  seller  that  had  a  total  sales 
volume  of  covered  products  in  calendar  year 
1973  of  less  than  100  million  gallons  may 
charge  one-half  cent  per  gallon  of  gasoline 
in  excess  of  the  amount  otherwise  permitted 
to  be  charged  for  that  item  pursuant  to  the 
provisions  of  this  section  including  paragraph 
(b) ( 1) (i)  of  this  section  to  reflect  non-prod¬ 
uct  cost  increases  Which  the  seller  incurred 
after  May  15,  1973,  and  a  seller  that  had  a 
total  sales  volume  of  covered  products  in  cal¬ 
endar  year  1973  of  100  million  gallons  or  more 
may  charge  one-quarter  cent  per  gallon  of  gas¬ 
oline  in  excess  of  the  amount  otherwise  per¬ 
mitted  to  be  charged  for  that  item  pursuant 
to  the  provisions  of  this  section,  including 
paragraph  (b)(l)(i)  of  this  section  to  reflect 
non-product  cost  increases  which  the  seller 
incurred  after  May  15,  1973. 

(iv)  Beginning  January  1,  1980,  with  respect 
to  all  sales  of  gasoline  other  than  retail 
sales,  which  are  delivered  by  the  seller,  a 
seller  that  had  a  total  sales  volume  of  covered 
products  in  calendar  year  1973  of  less  than  100 
million  gallons  may  charge  an  additional  one 
cent  per  gallon  for  gasoline  (which  is  delivered 
by  the  seller)  in  excess  of  the  amount  other¬ 
wise  permitted  to  be  charged  for  that  gasoline 
pursuant  to  the  provisions  of  this  section  in¬ 
cluding  paragraph  (b)(1)  (i)  and  (iii),  to  re¬ 
flect  non-product  cost  increases  and  a  seller 
that  had  a  total  sales  volume  of  covered  prod¬ 
ucts  in  calendar  year  1973  of  100  million 
gallons  or  more  may  charge  an  additional  one- 
half  cent  per  gallon  for  gasoline  (which  is 
delivered  by  the  seller)  in  excess  of  the 
amount  otherwise  permitted  to  be  charged  for 
that  gasoline  pursuant  to  the  provisions  of 
this  section  including  paragraph  (b)(l)(i)  and 
(iii),  to  reflect  nonproduct  cost  increases. 

(v)  With  respect  to  retail  sales  of  gaso¬ 
line  by  reseller-retailers  which  sell  gasoline 
to  independent  retailers  at  dealer  tank  wagon 
prices,  a  reseller-retailer  nay  not  charge  a 
price  in  retail  sales  of  gasoline  at  a  retail 
outlet  which  exceeds  the  most  recent  dealer 
tank  wagon  price  the  reseller-retailer  charged 
to  the  nearest  independent  retailer  to  that 
retail  outlet,  plus  17.7  cents  per  gallon, 
plus  tax  costs.  Beginning  December  15,  1979, 
DOE  shall  adjust  semi-annually  the  fixed  cents 
per  gallon  amount  to  reflect  the  GNP  deflator. 

(2)  With  respect  to  middle  distillates: 

(i)  In  all  retail  sales,  (A)  beginning  wd.th 
April,  1974,  a  seller  may  charge  one  cent  per 
gallon  in  excess  of  the  amount  otherwise  per¬ 
mitted  to  be  charged  for  the  item  concerned 
pursuant  to  the  provisions  of  this  section, 
including  paragraph  (b)(l)(i)  of  this  section, 
to  reflect  non-product  increases  which  the 
seller  incurred  after  May  15,  1973;  and 

(B)  In  sales  of  aviation  fuels  by  fixed 
base  operators,  beginning  with  December,  1975, 


a  seller  may  charge  three  cents  per  gallon  in 
excess  of  the  amount  otherwise  permitted  to  be 
charged  for  that  item  pursuant  to  the  pro¬ 
visions  of  this  section,  including  paragraph 
(b)(2)(i)(A)  of  this  section,  to  reflect  non¬ 
product  cost  increases  which  the  seller  incurred 
after  May  15,  1973; 

(ii)  In  all  sales  other  than  retail  sales, 
(A)  a  seller  that  had  a  total  sales  volume  of 
covered  products  in  calendar  year  1973  of  less 
than  100  million  gallons  may  charge  one-half 
cent  per  gallon  in  excess  of  the  amount  other¬ 
wise  permitted  to  be  charged  for  that  item 
pursuant  to  the  provisions  of  this  section, 
including  paragraph  (b)(l)(i)  of  this  section, 
to  reflect  nonproduct  cost  increases  which  the 
seller  incurred  after  May  15,  1973;  and 

(B)  A  seller  that  had  a  total  sales  volume  of 
covered  products  in  calendar  year  1973  of  100 
million  gallons  or  more  may  charge  one-quarter 
cent  per  gallon  in  excess  of  the  amount  other¬ 
wise  permitted  to  be  charged  for  that  item  pur¬ 
suant  to  the  provisions  of  this  section,  in¬ 
cluding  paragraph  (b)  (1 )  (i)  of  this  section, 
to  reflect  non-product  cost  increases  which  the 
seller  incurred  after  May  15,  1973. 

(3)  With  respect  to  residual  fuel  oil  be¬ 
ginning  with  April  1974:  in  retail  sales,  a 
seller  may  charge  three-fourths  cent  per  gallon 
in  excess  of  the  amount  otherwise  permitted  to 
be  charged  for  that  item  pursuant  to  the  pro¬ 
visions  of  this  section,  to  reflect  non-product 
cost  increases  which  the  seller  incurred  after 
May  15,  1973;  and,  with  respect  to  all  other 
sales,  a  seller  may  charge  one-fourth  cent  per 
gallon  in  excess  of  the  amount  otherwise  per¬ 
mitted  to  be  charged  for  that  item  pursuant  to 
the  provisions  of  this  section,  to  reflect  non¬ 
product  cost  increases  which  the  seller  incurred 
after  May  15,  1973. 

(4)  With  respect  to  sales  of  prepane,  butane, 
and  natural  gasoline  beginning  with  March  1977: 
(i)  A  seller,  which  sold  fewer  than  five  million 
gallons  of  propane,  butane,  and  natural  gasoline 
in  the  imnediately  preceding  fiscal  year,  may 
charge  a  price  in  excess  of  the  amount  otherwise 
permitted  to  be  charged  for  propane,  butane  or 
natural  gasoline  pursuant  to  the  provisions  of 
this  section  to  reflect  increased  non-product 
cost  which  the  seller  incurred  since  1973:  Pro¬ 
vided,  That  the  amount  of  increased  non-product 
costs  may  be  calculated  only  pursuant  to  either 
paragraph  (A)  of  §  219.93(b)  (4)  (iii) ,  which  per¬ 
mits  conputation  and  pass-through  of  increased 
non-product  costs  only  for  prepane  (and  not  for 
butane  and  natural  gasoline),  or  paragraph  (B) 
of  §  212.93  (b)  (4)  (iii) ,  which  permits  conputa¬ 
tion  and  passthrough  of  increased  non-product 
costs  for  prepane,  butane,  and  natural  gaso¬ 
line.  However,  any  seller  which  elects  to  pass 
through  increased  non-product  cost  pursuant  to 
paragraph  (B)  of  §  212.93(b)  (4)  (iii) ,  in  sub¬ 
sequent  months  may  not  pass  through  increased 
non-product  cost  pursuant  to  paragraph  (A)  of 
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§  212.93(b) (4) (iii). 

(ii)  A  seller  with  total  sales  of  propane, 
butane,  and  natural  gasoline  on  five  million 
gallons  or  more  during  the  immediately  preced¬ 
ing  fiscal  year  may  charge  a  price  in  excess 
of  the  amount  otherwise  permitted  to  be  charged 
for  propane,  butane,  or  natural  gasoline  to 
reflect  increased  non-product  cost  which  the 
seller  has  incurred  since  1973  provided  that 
the  seller  calculates  non-product  cost  in¬ 
creases  pursuant  to  §  212.93(b) (4) (iii) (B ) . 

(iii)  Maximum  allowable  amounts  of  increased 
non-product  costs.  The  maximum  amounts  of  in¬ 
creased  non-product  costs  which  may  be  reflected 
in  prices  charged  for  propane,  or  for  propane, 
butane,  and  natural  gasoline  pursuant  to  §  212. 
93(b) (4) (i)  and  (ii)  are  either: 

(A)  Seven  cents  per  gallon  with  respect  to 
all  retail  sales  of  propane  except  those  to  the 
petrochemicals  industry,  to  public  utilities 
and  to  synthetic  natural  gas  plants;  one  cent 
per  gallon  with  respect  to  retail  sales  of  pro¬ 
pane  to  the  petrochemicals  industry,  to  public 
utilities  and  to  synthetic  natural  gas  plants; 
and  one-half  cent  per  gallon  with  respect  to  all 
other  sales  of  prepane. 

(B)  The  amount  of  increased  non-product  cost 
incurred  by  the  firm  since  May  1973,  which  is 
corrputed  pursuant  to  the  factor  "e£"  as  follows: 

Et  =  the  total  increased  non-product  costs  at¬ 
tributable  to  sales  of  prepane,  butane, 
and  natural  gasoline:  Provided,  that 

such  costs  are  included  only  to  the 
extent  that  such  costs  are  attributable 
to  prepane,  butane,  and  natural  gasoline 
sales  operations  under  the  customary  ac¬ 
counting  procedures  generally  accepted 
and  historically  and  consistently  ap¬ 
plied  by  the  firm  concerned,  and  are 
not  included  in  comconputing  May  15, 
1973,  prices  or  in  corrputing  increased 
product  costs.  The  costs  treated  as 
paid  or  incurred  during  a  firm's  fiscal 
year  by  inclusion  is  "Et"  shall  not  ex¬ 
ceed  the  amounts  of  such  costs  actually 
paid  or  incurred  during  that  fiscal 
year  "Et"  shall  be  computed  by  adding 
the  amounts  calculated  by  applying  the 
following  formula,  "E  t,"  separately  to 
§  212.93(v) (4) (iii) (B),  paragraphs  (I) 
through  (VII ) . 

Ent=  Vt(ChzVz)  —  (Cnx/lVx) 

E  ^  is  the  total  increased  non-product  costs 
of  the  type  "n":  Provided,  that  such  costs  are 
included  only  to  the  extent  that  they  are  at¬ 
tributable  to  propane,  butane,  and  natural  gaso¬ 
line  sales  operations  under  generally  accepted 
accounting  practices  historically  and  consis¬ 
tently  applied  by  the  firm  concerned  and  are 
not  included  in  computing  May  15,  1973,  prices 
or  in  computing  increased  product  costs. 


Where: 

"n"  =  references  a  category  of  non-product 
cost  attributable  to  propane,  butane,  and 
natural  gasoline  sales  operations  as  in 
paragraphs  (I)  through  (VII),  and  is 
respectively  labor,  utility,  interest, 
tax,  maintenance,  depreciation  and  over¬ 
head  cost  increases. 

"Vt"  =  the  total  volume  of  propane,  butane, 
and  natural  gasoline  sold  by  the  firm 
in  the  period  "t. " 

V2  =  the  total  volume  of  propane,  butane, 
and  natural  gasoline  sold  by  the  firm 
in  the  period  "z." 

Vx  =  the  total  volume  of  propane,  butane, 
and  natural  gasoline  sold  by  the  firm 
in  the  period  "x." 

Cnz  =  the  total  dollar  amount  of  the  partic¬ 
ular  non-product  cost  of  the  type  "n" 
incurred  in  the  period  "z. " 

Cnx  =  the  total  dollar  amount  of  the  partic¬ 
ular  non-product  cost  of  the  type  "n" 
incurred  in  the  period  "x. " 

"t"  =  the  month  of  measurement  (the  month 
of  measurement  is  the  month  immediately 
preceding  the  current  month) . 

"x"  =  the  nine  month  period  beginning  Janu¬ 
ary  1,  1973,  and  ending  September  30, 

1973,  plus  the  result  of  adding  the  three 
month  period  beginning  October  1,  1972, 
and  ending  December  31,  1972,  and  the 

three  month  period  beginning  October  1, 
1973,  and  ending  December  31,  1973,  and 
dividing  that  sum  by  two. 

"z"  =  the  twelve  month  period  ending  on  the 
last  day  of  the  month  of  measurement,  "t.  " 

(1)  Labor  cost  increase.  Labor  cost  increase 
is  computed  by  applying  the  formula  for  "E  tn 
above.  For  purposes  of  this  computation  *0" 
refers  to  the  total  dollar  amount  of  direct  and 
indirect  remuneration  or  inducement  for  person¬ 
al  services  which  are  reasonably  subject  to 
valuation  for  those  personnel  employed  by  the 
firm  and  directly  involved  in  prepane,  butane, 
and  natural  gasoline  sales  operations,  except 
personal  services  provided  by  personnel  which 
own  any  portion  of  or  receive  any  profits  from 
the  firm  involved.  (This  exception  does  not 
include  personnel  which  cwn  stock  in  the  firm 
if  it  is  a  public  corporation  or  participants 
in  any  type  of  profit  sharing  plan  historically 
offered  by  the  firm. )  No  amount  included  in 
maintenance  cost  increase  may  be  included  in 
labor  cost  increase.  The  calculation  must  be 
based  on  the  historical  accounting  practices 
employed  by  the  firm  and  must  be  substantiated 
by  a  supporting  document  which  summarizes  the 
personnel  considered  in  the  calculation  and 
the  date  of  any  remuneration  increases. 

(2)  Utility  cost  increase.  Utility  cost  in¬ 
crease  is  computed  by  applying  the  formula  for 
"E  t"  above.  For  purposes  of  this  computation 
"C™  refers  to  the  dollar  amount  of  costs  in- 
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curred  for  utilities. 

(3)  Interest  cost  increase.  Interest  cost 
increase  is  conputed  by  applying  the  formula  for 
"EL  "  above.  For  purposes  of  this  conputation 
"C*  refers  to  the  dollar  amount  of  costs  in¬ 
curred  for  interest. 

(4)  Federal ,  state,  and  local  tax  cost  in¬ 
crease.  Federal,  state,  and  local  tax  cost  in¬ 
creases  is  corrputed  by  applying  the  formula  for 
"EL  "  above.  For  purposes  of  this  computation 
"Cb  refers  to  the  dollar  amount  of  federal, 
state,  and  local  property,  excise,  franchise 
and  other  similar  taxes  incurred  Which  are 
associated  with  propane,  butane,  and  natural 
gasoline  sales  operations.  Federal,  state,  and 
local  income  tax  are  not  includable  in  this 
amount. 

( 5 )  Maintenance  cost  increase.  Maintenance 
cost  increase  is  computed  by  applying  the  for¬ 
mula  for  "E  tM  above.  For  purposes  of  this 
conputation  ™C"  is  the  dollar  amount  of  operat¬ 
ing  cost  attributable  to  naintenance  operations 
which  are  assoicated  with  propane,  butane,  and 
natural  gasoline  sales  operations.  Maintenance 
cost  increase  includes  the  cost  of  contract 
maintenance. 

(6)  Depreciation  cost  increase.  Deprecia¬ 
tion  cost  increase  is  computed  by  applying  the 
formula  for  "Entn  above.  For  purposes  of  the 
conputation  "C,f  is  the  cost  attributable  to 
the  depreciation  of  equipment,  machinery,  and 
the  facility  which  are  associated  with  propane, 
butane,  and  natural  gasoline  sales  operations: 
Provided,  That  such  costs  are  corrputed  according 
to  generally  accepted  accounting  practices  his¬ 
torically  and  consistently  applied  by  the  firm 
and  to  the  extent  that  such  costs  are  not 
otherwise  covered  hy  this  section.  If  Form 
10-K  is  filed  with  the  Securities  and  Exchange 
Commission  or  an  analogous  report  is  filed  with 
a  state  regulatory  agency,  the  amount  conputed 
for  depreciation  cost  increase  must  be  con¬ 
sistent  with  the  figures  used  in  preparing 
Form  10-K  or  such  analogous  report.  Account¬ 
ing  procedures  used  to  compute  depreciation 
cost  increase  by  resellers  and  retailers  which 
do  not  file  such  form  or  report,  or  on  Whose 
behalf  such  form  or  report  is  not  filed,  must 
be  calculated  according  to  generally  accept¬ 
ed  accounting  practices  historically  and  con¬ 
sistently  applied  by  the  firm  concerned  for 
certified  annual  financial  reports  prepared  by 
an  independent  accounting  firm.  No  capital  in¬ 
vestments  may  be  included  in  non-product  costs 
as  expenses;  all  such  investments  must  be  cap¬ 
italized  and  depreciated  and  included  in  the 
computation  of  "E  for  depreciation  cost  in¬ 
crease. 

(7)  Overhead  cost  increase.  Overhead  cost 
increase  is  conputed  by  applying  the  formula 
for  "Ent"  above.  For  purposes  of  this  com¬ 
putation  "C"  is  the  dollar  amount  of  costs  of 
rent  of  real  property,  postage,  office  sup¬ 
plies,  normal  gas  losses,  insurance,  employees' 


uniforms,  outside  legal  and  accounting  fees, 
rent  of  personal  property,  bad  debts,  travel 
and  meetings,  dues  and  publications,  commission 
agent  fees  (based  on  volumetric  payment)  and 
transportation  costs  directly  attributable  to 
propane,  butane,  and  natural  gasoline  sales 
operations  and  not  included  in  the  calculation 
of  increased  product  cost,  provided  that  such 
costs  are  computed  according  to  generally  ac¬ 
cepted  accounting  practices  and  historically 
and  consistently  applied. 

(8)  Equity-CWner  Salaries  Cost  Incr^^e . 
Cost  increases  relating  to  the  equity— owner 
salaries  are  computed  by  applying  the  formula 
for  Er  above.  For  purposes  of  this  computa¬ 
tion,  "C"  refers  to  the  costs  attributable  to 
those  salaries  Which  are  paid  to  personnel  Who 
cwn  all,  or  any  portion  of,  or  receive  profits 
from,  the  firm  involved,  Who  participate  di¬ 
rectly  in  the  management  or  sales  operations 
of  the  firm.  A  portion  of  an  owner 1  s  cur¬ 
rent  salary  can  be  shewn  as  an  increased  cost, 
up  to  the  weighted  average  percentage  increase 
in  salaries  granted  to  all  other  employees  of 
the  firm  since  May  15,  1973,  or  the  initial 
quarter  of  the  firm's  operations,  and  to  the 
extent  that  such  salaries  are  reasonable  and 
bear  a  direct  relationship  to  services  devoted 
to  the  firm's  activities.  Ctoner  salary  in¬ 
creases  are  prehibited  as  an  allowable  cost 
for  any  cwner  Who  did  not  draw  a  salary  during 
May  1973,  or  the  initial  quarter  of  operations 
of  the  firm  except  where  an  owner  has  drawn  a 
salary  prior  to  May  1,  1979,  but  did  not  draw 
a  salary  during  May  1973  or  the  initial  quarter 
of  the  firm's  operations  because  of  economic 
or  other  financial  considerations.  In  such  a 
case,  a  portion  of  the  owner's  current  salary 
can  be  shown  as  an  increased  cost,  up  to  the 
weighted  average  percentage  increase  in  sala¬ 
ries  granted  to  all  other  employees  of  the 
firm  since  May  15,  1973,  or  the  initial  quarter 
of  the  firm's  operations.  The  reallocation 
of  "net  profits"  frcm  operations  to  "owner 
salaries"  for  the  sole  purpose  of  increasing 
the  costs  available  for  pass  through  is  not 
permitted. 

(5)  With  respect  to  an  allocation  sale  of 
petrochemical  feedstocks  (except  benzene  and 
toluene)  made  pursuant  to  §  211.186,  the  maximum 
price  that  may  be  charged  is  115  percent  of  the 
amount  otherwise  permitted  to  be  charged  for 
that  item  pursuant  to  the  provisions  of  this 
section. 

(c)  A  seller  which  charges  a  price  in  excess 
of  the  weighted  average  price  at  Which  the  prod¬ 
uct  concerned  was  lawfully  sold  by  that  seller 
in  transactions  with  the  class  of  purchaser  con¬ 
cerned  on  May  15,  1973,  may  continue  to  charge 
that  price  only  as  long  as  the  product  cost 
increases  (and,  as  apprepriate,  the  net  in¬ 
creases  in  non-product  costs)  which  have  been 
incurred  since  May  15,  1973,  and  which  support 
that  price,  continue  to  be  incurred.  Price 
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reductions  shall  be  trade  under  this  paragraph 
as  soon  as  any  conputation  of  increased  product 
costs  under  §  212.92  [or,  as  appropriate,  any 
conputation  of  increased  non-product  costs  un¬ 
der  §  212.93(b)]  reveals  a  net  cost  decrease, 
and  the  frequency  of  these  computations  shall 
be  maintained  in  accordance  with  the  customary 
accounting  practices  of  the  seller  concerned. 
However,  to  the  extent  that  unrecovered  in¬ 
creased  product  costs  have  been  carried  forward 
under  paragraph  (e)  of  this  section  and  are 
available  to  justify  continuation  of  a  price 
no  longer  supported  by  increased  product  costs 
(or,  as  appropriate,  by  net  increases  in  non¬ 
product  costs),  those  unrecovered  increased 
product  costs  may  be  used  to  justify  continua¬ 
tion  of  that  price. 

(d)  In  oonputing  the  May  15,  1973,  selling 
price,  a  firm  may  not  exclude  any  temporary 
special  sale,  deal  or  allowance  in  effect  on 
May  15,  1973.  If  no  transaction  occurred  on 
May  15,  1973,  the  most  recent  day  preceding 
May  15,  1973,  when  a  transaction  occurred  shall 
be  used  for  purposes  of  applying  the  price  rule. 
If  the  seller  first  offered  an  item  for  sale 
after  May  15,  1973,  and  prior  to  the  effective 
date  of  this  paragraph,  the  first  day  when  the 
item  was  offered  for  sale  shall  be  used  for  pur¬ 
poses  of  applying  the  price  rule. 

(e)  Notwithstanding  the  provisions  of  para¬ 
graph  (a)(1)  of  this  section: 

( 1 ) ( i )  For  gasoline  priced  pursuant  to  para¬ 
graph  (a)(5)  of  this  section  and  other  covered 
products,  if  a  seller  charges  prices  for  a  par¬ 
ticular  product  that  result  in  the  recoupment 
of  less  total  revenues  than  the  total  amount 
of  increased  product  costs  of  that  product  in¬ 
curred  during  the  month,  the  amount  of  increased 
product  costs  not  recouped  by  a  price  adjust¬ 
ment  in  the  subsequent  month  pursuant  to  para¬ 
graph  (a)  of  this  section  may  also  be  added 
to  the  May  15,  1973,  selling  prices  of  that 
product  in  a  subsequent  month  at  the  time  the 
selling  prices  are  ccnputed  pursuant  to  para¬ 
graph  (a).  A  seller  shall  calculate  its  amount 
of  increased  product  cost  of  a  particular  prod¬ 
uct  not  recouped,  since  the  most  recent  price 
increase  after  November  1,  1973,  to  include 
the  following:  (A)  Any  "increased  product 
costs"  not  added  to  the  May  15,  1973,  selling 
price  at  the  time  of  the  most  recent  price 
increase  implemented  after  November  1,  1973, 
multiplied  by  the  volume  sold  since  that  price 
increase,  plus  (B)  increases  in  the  weighted 
average  unit  cost  above  the  weighted  average 
unit  cost  which  was  used  to  calculate  the  most 
recent  price  increase  inplemented  after  Novem¬ 
ber  1,  1973,  multiplied  by  the  volume  of  prod¬ 
uct  purchased  at  each  such  increased  product 
cost,  less,  (C)  any  decrease  in  the  weighted 
average  unit  cost  from  the  weighted  average 
unit  cost  which  was  used  to  calculate  the  most 
recent  price  increase  inplemented  after  Novem¬ 
ber  1,  1973,  multiplied  by  the  volume  of  prod¬ 


uct  purchased  at  each  such  lesser  cost. 

(ii)  With  respect  to  covered  products  other 
than  gasoline,  when  a  seller  calculates  its 
amount  of  increased  product  costs  not  recouped 
under  this  paragraph,  it  shall  calculate  its 
revenues  as  though  the  greatest  amount  of  in¬ 
creased  product  costs  actually  added  to  the 
May  15,  1973,  selling  price  of  that  covered 
product  and  included  in  the  price  charged  to 
any  class  of  purchaser  had  been  added  in  the 
same  amount  to  the  May  15,  1973,  selling  price 
of  such  covered  product  and  included  in  the 
price  charged  to  each  class  of  purchaser?  except 
that  where  an  equal  amount  of  increased  product 
cost  is  not  included  in  the  price  charged  to  a 
purchaser  because  of  either  a  price  term  of  a 
written  contract  covering  the  sale  of  such 
product  which  was  entered  into  on  or  before 
September  1,  1974,  such  portion  of  the  increased 
product  costs  not  included  in  the  price  charged 
to  such  a  purchaser  need  not  be  included  in  the 
calculation  of  revenues. 

(2)  With  respect  to  sellers  of  propane, 
butane,  and  natural  gasoline  beginning  May  1, 
1977,  the  amount  of  increased  non-product  cost 
calculated  pursuant  to  paragraph  (b)(4)  of  this 
section  for  propane,  butane,  or  natural  gaso¬ 
line  and  not  recouped  by  a  price  adjustment  in 
the  subsequent  month  pursuant  to  paragraph  (b) 
(4)  of  this  section  may  also  be  added  to  the 
May  15,  1973,  selling  price  of  propane,  butane, 
or  natural  gasoline  at  the  time  the  selling 
prices  are  corrputed  pursuant  to  paragraphs  (a) 
and  (b) (4)  of  this  section. 

(3)  With  respect  to  retail  sales  of  gasoline 
by  retailers,  increased  costs  not  recouped  on 
or  before  July  16,  1979,  shall  not  be  carried 
forward  pursuant  to  paragraph  (e)(1)  of  this 
section  to  be  recouped  after  July  16,  1979. 
Except  when  gasoline  is  priced  pursuant  to 
paragraph  (a)(5)  of  this  section,  with  respect 
to  all  other  sales  of  gasoline,  increased  costs 
not  recouped  on  or  before  May  1,  1980,  shall  not 
be  carried  forward  pursuant  to  paragraph  (e)(1) 
of  this  section  to  be  recouped  after  May  1, 
1980. 

(4)  When  a  reseller-retailer  calculates  the 
amount  of  increased  costs  not  recouped  that 
may  be  added  to  the  May  15,  1973,  selling  price 
of  gasoline  to  compute  maximum  allowable  prices, 
it  may,  notwithstanding  the  general  rule  in 
paragraph  (e)(1)  of  this  section,  with  respect 
to  retail  sales  of  gasoline,  include  the  amount 
by  which  the  greatest  amount  of  increased  costs 
actually  added  to  any  May  15,  1973,  selling 
price  of  gasoline  to  any  class  of  purchaser  ex¬ 
ceeds  the  amount  of  increased  costs  which  could 
have  been  added  to  the  May  15,  1973,  selling 
price  in  retail  sales  of  gasoline  but  for  the 
limitation  in  §  212.93(b)(4). 

(f )  Special  rules  for  natural  gas  liquid 
products — (1)  Exception  to  equal  application 

rules  for  propane.  Notwithstanding  the  pro¬ 

visions  of  paragraph  (e)  of  this  section,  a 
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seller  may  conply  with  the  provisions  of  this 
section  by  applying  unequal  amounts  of  increased 
product  costs  to  the  weighted  average  May  15, 
1973,  selling  price  of  propane  to  classes  of 
purchaser  of  propane,  provided  that  the  highest 
amount  of  increased  product  cost  applied  to  the 
weighted  average  May  15,  1973,  selling  price  to 
any  class  of  purchaser  shall  not  exceed  by  more 
than  one  hundred  (100)  percent  the  amount  of 
increased  product  cost  applied  to  the  weighted 
average  May  15,  1973,  selling  price  to  any 
other  class  of  purchaser,  and,  provided  further, 
that  no  greater  amount  of  increased  product 
cost  shall  be  applied  to  the  weighted  average 
May  15,  1973,  selling  price  of  propane  in  sales 
to  any  class  of  purchaser  which  includes  either 
an  independent  marketer,  as  defined  in  §  211.51 
of  part  211  of  this  chapter,  or  a  purchaser 
that  uses  the  product  for  residential  use,  as 
defined  in  §  211.51,  than  is  applied  to  the 
weighted  average  May  15,  1973,  selling  price  of 
propane  in  sales  to  any  other  class  of  pur¬ 
chaser. 

(2)  Separate  cost  of  product  in  inventory 
for  certain  inported  prepane,  butane,  natural 
gasoline  or  natural  gas  liquids.  Any  seller  of 
inported  propane,  butane,  natural  gasoline  or 
natural  gas  liquids  (or  domestically  produced 
propane,  butane,  natural  gasoline  or  natural  gas 
liquids  exchanged  for  inported  prepane,  butane, 
natural  gasoline  or  natural  gas  liquids)  shall 
determine  the  price  permitted  to  be  charged 
for  such  products  pursuant  to  paragraph  (a)  of 
this  section  by  calculating  increased  product 
costs  as  follows: 

(i)  With  respect  to  such  prepane,  butane, 
natural  gasoline  and  natural  gas  liquids  for 
which  separate  inventory  records  are  required 
to  be  maintained  pursuant  to  §  211.88(c),  for 
each  such  separate  inventory  the  seller  shall 
make  a  separate  calculation  of  increased  prod¬ 
uct  costs  as  defined  in  §  212.92  to  be  used  in 
determining  its  selling  price  for  such  products 
pursuant  to  paragraphs  (a)  and  (b)  of  this  sec¬ 
tion,  with  the  selling  prices  of  propane  in¬ 
cluded  in  such  products  not,  hewever,  subject 
to  paragraph  (f)(1)  of  this  section.  Increased 
costs  so  calculated  shall  not  be  available  for 
recovery  in  the  prices  of  other  natural  gas 
liquids  or  other  propane,  butane  or  natural 
gasoline. 

(ii)  With  respect  to  any  quantity  of  prepane, 
butane,  natural  gasoline  and  natural  gas  liquids 
for  which  a  separate  inventory  record  is  not  re¬ 
quired  to  be  maintained  pursuant  to  §  211.88(c), 
the  seller  shall  add  the  cost  of  such  quantities 
to  the  cost  of  all  other  quantities  of  the  same 
product  for  which  separate  inventory  records  are 
not  maintained  pursuant  to  §  211.88(c)  or  pur¬ 
suant  to  §  212.92,  in  making  a  separtate  cal¬ 
culation  of  increased  product  to  §  212.92,  in 
making  a  separate  calculation  of  increased  prod¬ 
uct  costs  as  defined  in  §  212.92  to  be  used  in 
determining  its  selling  price  for  all  sales  of 


products  other  than  those  maintained  in  a  sep¬ 
arate  inventory  pursuant  to  §  211.88(c),  subject 
to  all  other  provisions  of  this  section,  in¬ 
cluding  paragraph  (f)(1). 

(g)  Special  rule  of  addition  to  May  15, 
1973,  prices  of  unrecouped  increased  costs  of  a 

product  in  a  subsequent  month!  For  covered 

products  other  than  gasoline,  the  amount  of  un¬ 
recouped  increased  product  costs  calculated  and 
carried  forward  under  paragraph  (d)  of  this 
section  that  may  be  added  to  the  May  15,  1973, 
selling  prices  of  that  product  shall  be  limited 
to  an  amount  that  is  not  more  than: 

(i)  An  amount  that,  when  added  to  May  15, 
1973,  selling  prices,  will  provide  for  the  same 
selling  prices  for  that  product  in  the  current 
month  as  prevailed  at  the  close  of  the  preceding 
month,  plus 

(ii)  An  amount  that,  based  on  estimated  sales 
volumes  for  each  product,  will  not  result  in  the 
application  to  May  15,  1973,  selling  prices  of 
more  than  10  percent  of  the  amount  of  unrecouped 
increased  costs  of  product  calculated  and  car¬ 
ried  forward  under  paragraph  (e)  of  this  sec¬ 
tion,  as  of  October  31,  1974,  or  as  of  the  end 
of  any  month  thereafter. 

Ch)  Certification.  Each  seller  with  respect 
to  each  sale  of  gasoline  other  than  a  retail 
sale  must  certify  in  writing  to  the  purchaser 
the  octane  number  of  the  gasoline  sold. 

(1)  Reallocation  of  increased  product  costs 
among  products T  fT)  Notwithstanding  any  other 
provision  of  this  subpart,  increased  product 
costs  may  be  reallocated  among  products  as  pro¬ 
vided  in  this  paragraph. 

(2)  Increased  product  costs  may  be  reallo¬ 
cated  only  as  follows: 

(i)  General  Refinery  Products.  (A)  To  the 
extent  that  a  seller  does  not  allocate  its  in¬ 
creased  product  costs  for  a  particular  general 
refinery  product,  other  than  propane,  to  the 
prices  for  that  product,  it  may  reallocate  the 
unallocated  part  of  its  increased  product  costs 
for  the  product  to  the  prices  for  gasoline  or 
for  any  other  general  refinery  product  (or  prod¬ 
ucts)  except  propane,  in  whatever  amounts  the 
seller  deems  appropriate.  No  increased  product 
costs  for  general  refinery  products  other  than 
propane  may  be  reallocated  to  the  prices  for 
No.  2  oils,  for  propane,  or  for  aviation  jet 
fuel. 

(B)  Beginning  on  April  21,  1976,  no  in¬ 
creased  product  costs  for  No.  1  heating  oil. 
No.  2-D  diesel  fuel,  or  kerosene  may  be  reallo¬ 
cated  to  prices  for  any  covered  product. 

(C)  Beginning  on  July  1,  1976,  no  increased 
product  costs  for  general  refinery  products 
other  than  propane,  butane,  natural  gasoline, 
natural  gas  liquids,  and  aviation  gasoline  may 
be  reallocated  to  prices  for  any  other  covered 
period. 

(ii)  No.  2  oils.  (A)  To  the  extent  that  a 
seller  does  not  allocate  its  increased  product 
costs  for  No.  2  oil  to  the  prices  for  that  prod- 
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uct,  it  my  reallocate  the  unallocated  part  of 
its  increased  product  costs  for  that  product 
to  the  prices  for  gasoline,  in  whatever  amounts 
the  seller  deems  appropriate.  No  increased 
product  costs  for  No.  2  oils  my  be  reallocated 
to  the  prices  for  any  general  refinery  product 
or  products,  including  propane,  or  for  aviation 
jet  fuel. 

(B)  Beginning  on  April  21,  1976,  no  increased 
product  costs  for  No.  2  oils  my  be  reallocated 
to  prices  for  any  covered  product. 

(iii)  Aviation  jet  fuel.  (A)  To  the  extent 
that  a  seller  does  not  allocate  its  increased 
product  costs  for  aviation  jet  fuel  to  the 
prices  for  that  product,  it  my  reallocate  the 
unallocated  part  of  its  increased  product  costs 
for  that  product  to  the  prices  for  gasoline,  in 
whatever  amounts  the  seller  deems  appropriate. 
No  increased  product  costs  for  aviation  jet 
fuel  my  be  reallocated  to  the  prices  for  any 
general  refinery  product  or  products,  including 
propane,  or  for  No.  2  oils. 

(B)  Beginning  on  September  1,  1976,  no  in¬ 
creased  costs  for  aviation  fuel  ( naphtha- type ) 
my  be  reallocated  to  prices  for  any  covered 
product. 

(iv)  Propane .  To  the  extent  that  a  seller 
does  not  allocate  its  increased  product  costs 
for  propane  to  the  prices  for  that  product, 
it  my  reallocate  the  unallocated  part  of  its 
increased  product  costs  for  that  product  to  the 
prices  for  gasoline  or  for  any  other  general 
refinery  product  (or  products)  or  for  both  or 
all  of  them,  in  whatever  amounts  the  seller 
deems  appropriate.  No  increased  product  costs 
for  propane  my  be  reallocated  to  the  prices  for 
No.  2  oils  or  for  aviation  jet  fuel. 

(v)  Gasoline.  No  increased  product  costs 
gasoline  my  be  reallocated  to  the  prices  for 
any  other  covered  product. 

(3)  With  respect  to  each  reallocation  of  in¬ 
creased  product  costs  pursuant  to  this  para¬ 
graph,  a  seller  shall: 

(i)  Determine  the  increased  product  cost 
pursuant  to  the  definition  of  §  212.92  of  the 
product  from  which  increased  product  costs  are 
to  be  reallocated,  but  without  regard  to  such 
reallocation,  and  then  adjust  downward  the 
amount  so  determined,  for  purposes  of  deter¬ 
mining  prices  of  that  product,  by  a  per  unit 
amount  which  is  equal  to  the  total  dollar  amount 
which  is  reallocated  from  such  product,  divided 
by  the  saine  number  of  units  in  inventory  as  was 
first  used  to  determine  the  unadjusted  amount 
of  increased  product  cost  of  such  product,  and 

(ii)  Determine  the  increased  product  cost 
pursuant  to  the  definition  of  §  212.92  of  the 
product  to  which  increased  product  costs  are  to 
be  reallocated,  but  without  regard  to  such 
reallocation,  which  amount  my  then  be  adjusted 
upward,  for  purposes  of  determining  prices  of 
that  product,  by  a  per  unit  amount  which  is 
not  more  than  the  total  dollar  amount,  which 
is  reallocated  to  such  product,  divided  by  the 


same  number  of  units  in  inventory  as  was  first 
used  to  determine  the  adjusted  product  cost  of 
such  product. 

(4)  A  seller  that  reallocates  increased  prod¬ 
uct  costs  among  products  shall  min  tain  records 
with  respect  to  each  such  reallocation  which 
are  adequate  to  demonstrate  conpliance  with 
the  requirements  of  this  section. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385;  E.O.  11790,  39  FR  23185,  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
12009,  42  FR  46267) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39 
FR  7429,  Feb.  26,  1974;  39  FR  7796,  Feb.  28, 
1974;  39  FR  12011,  Apr.  2,  1974;  39  FR  39261, 
Nov.  6,  1974;  39  FR  44411,  Dec.  24,  1974;  40 
FR  10449,  Mar.  6,  1975;  40  FR  40823,  Sept.  4, 
1975;  40  FR  54565,  Nov.  25,  1975;  40  FR  57442, 
Dec.  10,  1975;  41  FR  1268,  Jan.  7,  1976;  41 
FR  18305,  May  3,  1976;  41  FR  26197,  June  25, 
1976;  41  FR  30099,  July  22,  1976;  41  FR  34008, 
Aug.  12,  1976;  41  FR  40454,  Sept.  2,  1976;  41 
FR  41080,  Sept.  21,  1976;  42  FR  22133,  22134, 
May  2,  1977;  42  FR  39197,  Aug.  3,  1977;  43 
FR  24268,  June  5,  1978;  43  FR  60869,  Dec.  29, 
1978;  44  FR  42545,  July  19,  1979;  44  FR  45356, 
Aug.  1,  1979;  44  FR  60654,  Oct.  19,  1979;  44 
FR  72567,  Dec.  13,  1979;  44  FR  77122,  Dec.  28, 
1979;  45  FR  1583,  Jan.  7,  1980;  45  FR  28304, 
Apr.  29,  1980;  45  FR  29551,  May  2,  1980;  45  FR 
36052,  May  29,  1980;  45  FR  39241,  June  10, 
1980;  45  FR  41903,  June  23,  1980;  45  FR  72630, 
Nov.  3,  1980;  45  FR  81009,  Dec.  8,  1980] 

§  212.94  Allocated  crude  pricing. 

(a)  Scope — (1)  General.  This  section  ap¬ 
plies  to  each  sale  of  crude  oil  mde  pursuant 
to  the  provisions  of  §  211.65  of  Part  211  of 
this  chapter,  effective  for  sales  obligations 
for  the  allocation  periods  corrrnencing  on  or 
after  October  1,  1977. 

(2)  Definitions .  For  the  purposes  of  this 
section — 

"High  sulfur  crude  oil"  means  crude  oil  the 
sulfur  content  of  which  is  equal  to  or  greater 
than  0.6%  (six-tenths  of  one  percent)  by  weight. 

"Low  sulfur  crude  oil"  means  crude  oil  the 
sulfur  content  of  which  is  less  than  0.6%  (six- 
tenths  of  one  percent)  by  weight. 

"Lower  forty-eight  states"  means  the  forty- 
eight  contiguous  states  of  the  United  States. 

(b)  Rule.  (1)  Notwithstanding  the  general 
rules  described  in  this  subpart,  the  price  at 
which  lew  sulfur  and  high  sulfur  crude  oil, 
respectively,  shall  be  sold  when  required  pur- 
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suant  to  §  211.65  of  Part  211  of  this  chapter 
shall  not  exceed  the  refiner-seller's  weighted 
average  per  barrel  landed  cost  (as  defined  in 
§  212.82,  but  utilizing  the  volumes  of  iinported 
crude  oil  at  the  time  of  importation  thereof  in¬ 
to  the  United  States ) ,  less  the  average  cost  of 
domestic  transportation  to  the  refiner-seller's 
refinery (s ) ,  of  all  lew  sulfur  or  high  sulfur 
imported  crude  oil,  respectively  (other  than 
crude  oil  imported  from  Canada),  delivered  to 
the  refiner-seller  in  the  month  in  which  the 
sale  is  made  and  the  two  months  preceding  that 
month,  plus  a  handling  fee  of  five  cents  per 
barrel,  and  any  transportation,  gravity  and 
sulfur  content  adjustments  as  specified  in 
paragraphs  ( 2 )  through  ( 4 ) ,  respectively,  of 
tnis  paragraph  (b) .  Each  refiner-seller  making 
such  a  sale  shall  maintain  records,  which  shall 
be  made  available  to  the  DOE  upon  request, 
listing  the  volumes  and  costs  of  all  imported 
low  sulfur  and  high  sulfur  crude  oil  delivered 
to  it. 

(2) (i)  A  price  adjustment  shall  be  made  for 
transportation  expenses  for  crude  oil  offered 
for  sale  under  §  211.65  of  Part  211  of  this 
chapter  by  adding  to  the  weighted  average  costs 
as  calculated  under  paragraph  (b)(1)  of  this 
section:  (A)  Where  domestic  crude  oil  (other 
than  Alaskan  crude  oil)  is  sold,  the  actual 
cost  of  transporting  the  domestic  crude  oil 
£  ream  ( 1 )  the  wellhead,  in  the  event  the  refiner- 
seller  cwns  the  crude  oil  so  sold  or  (2)  the 
point  of  purchase  or  exchange  in  the  event  the 
refiner-seller  acquires  the  crude  oil  so  sold 
pursuant  to  a  purchase  or  exchange,  to  the  re¬ 
finer-buyer's  refinery;  (b)  where  Alaskan  crude 
oil  is  sold,  the  actual  cost  of  transporting  the 
Alaskan  crude  oil  from  the  port  of  entry  into 
the  lewer  forty-eight  states  to  the  refiner- 
buyer's  refinery;  (c)  where  imported  crude  oil 
is  sold,  the  actual  cost  of  transporting  the 
crude  oil  from  the  U.S.  port  of  entry  to  the 
refiner-buyer's  refinery. 

(ii)  For  purposes  of  calculating  transporta¬ 
tion  adjustments  under  this  paragraph  (2 ) (i)  a 
refiner-seller  shall  include  pipeline  tariffs, 
water  transportation  and  terminalling  costs, 
exchange  differentials,  insurance  and  taxes 
paid  to  deliver  the  domestic  or  imported  crude 
oil  to  the  refiner-buyer's  refinery. 

(iii)  Each  refiner-seller  making  a  sale  of 
domestic  crude  oil  under  §  211.65  of  Part  211 
of  this  chapter  shall  maintain  records  which 
shall  be  made  available  to  the  DOE  upon  re¬ 
quest,  listing  the  volumes  of  domestic  crude 
oil  sold,  the  acquis ition  cost  of  such  crude 
oil,  and  the  transportation  expenses  incurred 
in  transporting  the  domestic  crude  oil  to  the 
re f iner-buyer ' s  refinery. 

(3)  A  price  adjustment  shall  be  made  for 
gravity  differential  of  crude  oil  offered  for 
sale  under  §  211.65  of  Part  211  of  this  chapter 
by  adding  to  or  substracting  from  the  weighted 
average  costs  as  calculated  under  paragraph  (b) 
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(1)  of  this  section  three  cents  per  barrel  for 
each  “API  that  the  crude  oil  being  offered  for 
sale  under  §  211.65  of  Part  211  of  this  chapter 
is  above  or  below,  respectively,  the  weighted 
average  °API  of  imports  of  crude  oil  of  the 
same  sulfur  content  category  (other  than  crude 
oil  imported  from  Canada)  for  the  applicable 
three  month  period  specified  in  paragraph  (b) 
(1)  of  this  section  for  the  refiner-seller. 

(4)  A  further  price  adjustment  shall  be 
made  for  sulfur  content  differential  of  crude 
oil  offered  for  sale  under  §  211.65  of  Part  211 
of  this  chapter  by  adding  to  or  substracting 
from  the  weighted  average  costs  as  calculated 
under  paragraph  (b)(1)  of  this  section  three 
cents  par  barrel  per  one  tenth  percent  that  the 
sulfur  content  by  weight  of  the  crude  oil  being 
offered  for  sale  under  §  211.65  of  Part  211  of 
this  chapter  is  either  be  lew  or  above,  respec¬ 
tively,  the  percentage  representing  the  weight¬ 
ed  average  sulfur  content  of  imports  of  crude 
oil  of  the  same  sulfur  content  category  (other 
than  crude  oil  imported  from  Canada)  for  the 
applicable  three  months  period  specified  in 
paragraph  (b)(1)  of  this  section  for  the  re¬ 
finer-seller. 

(5)  To  calculate  a  refiner-seller's  maximum 
permitted  sale  price  under  paragraph  (1)  of  this 
paragraph  where  the  refiner-seller  receives 
deliveries  of  only  imported  low  sulfur  crude  oil 
(or  only  imported  high  sulfur  crude  oil)  and 
sells  high-sulfur  crude  oil  (or  low  sulfur  crude 
oil)  pursuant  to  §  211.65  of  Part  211  of  this 
chapter,  such  refiner-seller  shall  utliize  its 
weighted  average  per  barrel  cost  of  imported 
crude  oil  as  determined  under  paragraph  (1)  of 
this  paragraph  for  the  particular  category  of 
crude  oil  so  imported,  and  apply  the  gravity 
and  sulfur  adjustments  specified  in  paragraphs 
(3)  and  (4),  respectively,  of  this  paragraph 
(b). 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94- 
163,  and  Pub.  L.  94-385;  Federal  Energy  Ad¬ 
ministration  Act  of  1974,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-385;  Energy  Policy  and 
Conservation  Act,  Pub.  L.  94-163,  as  amended. 
Pub.  L.  94-385,  E.O.  11790,  39  FR  23185) 

[42  FR  54260,  Oct.  5,  1977] 

NOTE;  The  provisions  of  this  section  may  be 
affected  by  Standby  Regulation  212-1.  Standby 
Regulation  212-1  appears  in  Appendix  A  to  Part 
212.  For  the  convenience  of  the  user,  a  table 
listing  all  Standfcy  Regulations  and  sections 
affected  appears  in  the  Finding  Aids  section  of 
this  volume. 

§  212.95  [Revoked] 

[45  FR  71767,  Oct.  30,  1980] 


§  212.96  Exchanges . 

(a)  Covered  Product  Received  Pursuant  to 
Exchange  Agreements.  (T)  The  unit  cost  of  a 
covered  product  received  by  the  seller  pursuant 
to  an  exchange  shall  be  deemed  to  be  the  weight¬ 
ed  average  unit  inventory  cost  of  that  product 
used  by  the  seller  to  determine  its  lawful  price 
on  tiie  date  the  product  is  received  by  the 
seller. 

(2)  Notwithstanding  paragraph  (a)(1)  of  this 
section,  where,  on  the  date  of  receipt  of  cov¬ 
ered  product  pursuant  to  an  exchange,  the  inven¬ 
tory  volume  of  purchased  product  of  the  type 
received  in  the  exchange  constitutes  less  than 
twenty-five  percent  of  the  seller's  total  in¬ 
ventory  volume  of  that  product  (both  purchased 
and  received  in  exchanges  including  the  exchange 
in  question),  the  unit  cost  of  the  covered  prod¬ 
uct  received  in  the  exchange  shall  be  deemed 
to  be  the  weighted  average  unit  inventory  cost 
attributable  to  the  product  given  up  on  the  date 
the  covered  product  is  received,  multiplied  by 
the  volume  of  product  given  up,  and  divided  by 
the  volume  of  the  product  received  in  the  ex¬ 
change. 

(b)  Covered  Product  Given  Up  Pursuant  to 
Exchange  Agreements.  A  seller  that  gives  up  a 
quantity  or  volume  of  a  covered  product  pur¬ 
suant  to  an  exchange  shall  adjust  its  inventory 
as  if  the  volume  of  the  product  given  up  had 
been  sold  on  the  date  the  product  is  given  up, 
in  accordance  with  generally  accepted  account¬ 
ing  practices  historically  and  consistently  ap¬ 
plied  by  the  seller. 

(c)  Payment  and  Receipt  of  Cash  Reimburse¬ 
ments  Pursuant  to  Exchanges.  Cash  reimburse¬ 
ments  paid  and  received  with  respect  to  a  spe¬ 
cific  covered  product  received  in  an  exchange 
shall  respectively  be  added  to  or  subtracted 
from  non-product  cost  increases  actually  in¬ 
curred,  for  purposes  of  determining  net  in¬ 
creases  in  non-product  costs  permitted  to  be 
passed  through  under  §  212.93(b).  Where  the 
cash  reimbursement  is  not  expressly  prescribed 
in  a  written  document  signed  by  both  parties 
to  the  exchange,  a  seller  shall  not  adjust  the 
non-product  costs  attributable  to  the  product 
received,  except  that,  where  a  seller  gives 
up  an  exempt  product  for  a  covered  product 
in  an  exchange  and  receives  a  cash  payment, 
the  payment  must  be  treated  as  a  reimbursement 
unless  the  exchange  agreement  or  other  written 
document  signed  by  both  parties  substantiates 
that  the  payment  reflects  the  market  value, 
differences  in  the  product  exchanged  on  the 
date  the  covered  product  is  received.  Where 
a  seller  gives  up  an  exerrpt  product  for  a 
covered  product  in  an  exchange  and  makes  a  cash 
payment,  the  payment  will  constitute  a  dif¬ 
ferential  and  shall  not  be  treated  as  an  in¬ 
creased  non-product  cost  unless  the  exchange 
agreement  or  other  written  document  signed  by 
both  parties  specifies  the  services  rendered 


and  that  the  payment  is  a  cash  reimbursement 
for  such  services.  For  purposes  of  calculating 
the  adjustment  to  non-product  cost  under  this 
section,  a  reimbursement  is  the  dollar  amount 
of  a  cash  payment  expressly  prescribed  in  a 
writing  signed  by  both  parties  to  an  exchange, 
that  is  made  or  received  by  a  seller  pursuant 
to  an  exchange  as  compensation  for  costs  in¬ 
curred  to  transport,  store,  or  perform  other 
services  for  the  other  seller  pursuant  to  the 
exchange.  A  differential  is  the  cash  payment 
made  pursuant  to  an  exchange  less  any  reim¬ 
bursement. 

(d)  Recordkeeping ♦  In  addition  to  the  re¬ 
porting  requirements  prescribed  in  10  CFR  210. 
92,  sellers  exchanging  products  covered  under 
this  part  shall  maintain  records  for  each 
covered  product  category  for  each  time  period 
between  inventory  recalculations  under  §  212. 
93  of  (1)  the  volumes  given  up  and  received 
in  exchanges  involving  a  covered  product,  (2) 
the  cash  payments  made  and  received  in  such 
exchanges,  and  (3)  copies  of  any  written  agree¬ 
ments  or  other  documents  pursuant  to  which  the 
covered  products  were  exchanged. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385; 
Energy  Policy  and  Conservation  Act,  Pub.  L. 
94-163,  as  amended,  Pub.  L.  94-385;  E.O.  11790, 
39  FR  23185;  Department  of  Energy  Organization 
Act,  Pub.  L.  95-91;  E.O.  12009,  42  FR  46267) 

[43  FR  59822,  Dec.  21,  1978] 

§  212.97  Service  agreements. 

(a)  Reseller  providing  service.  The  unit 
cost  of  a  covered  product  received  pursuant 
to  a  service  agreement  by  the  seller  providing 
the  service  shall  be  deemed  to  be  the  weighted 
average  unit  cost  of  that  product  in  inventory 
used  by  the  seller  to  determine  its  lawful 
price  on  the  date  the  product  is  received  by  the 
seller.  The  seller  that  delivers  product  pur¬ 
suant  to  a  service  agreement  shall  adjust  its 
inventory  as  if  the  volume  of  the  product  given 
up  had  been  sold  on  the  date  the  product  is 
given  up,  in  accordance  with  generally  accepted 
accounting  practices  historically  and  consis¬ 
tently  applied  by  the  seller. 

(b)  Reseller  purchasing  service.  Cash  pay¬ 
ments  trade  by  a  seller  with  respect  to  a  spe¬ 
cific  covered  product  for  a  service  provided 
under  a  service  agreement  shall  be  reflected  in 
the  corrputation  of  non-product  costs  for  the 
period  in  question,  for  purposes  of  determining 
net  increases  in  non-product  costs  permitted  to 
be  passed  through  under  §  212.93(b). 
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(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511,  Pub. 
L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-385;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385; 
E.O.  11790,  39  FR  23185;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.O.  12009, 
42  FR  46267) 

[43  FR  59822,  Dec.  21,  1978] 

APPENDIX  A  TO  SUBPART  F  OF  PART  212 
SPECIAL  RULE  NO.  2— CRUDE  OIL  ALLOCATION 

1.  Scope.  This  Special  Rule  provides  for 
an  alteration  in  the  method  of  allocated  crude 
oil  pricing  under  §  212.94  effective  February 
1,  1979. 

2 .  Notwithstanding  the  general  rule  de¬ 
scribed  in  §  212.94(b)(1),  effective  February 
1,  1979,  the  price  at  which  low  sulfur  and  high 
sulfur  crude  oil,  respectively,  shall  be  sold 
by  a  refiner-seller,  vhen  required  pursuant 
to  §  211.65  of  Part  211  of  this  chapter,  shall 
not  exceed  the  refiner-seller's  weighted  aver¬ 
age  per  barrel  landed  cost  (as  defined  in  §  212. 
82,  but  utilizing  the  volumes  of  imported 
crude  oil  at  the  time  of  importation  thereof 
into  the  United  States),  less  the  average  cost 
of  domestic  transporation  to  the  refiner-sell¬ 
er's  refinery (ies)  of  all  low  sulfur  or  high 
sulfur  irrported  crude  oil,  respectively  (other 
than  crude  oil  irrported  from  Canada),  delivered 
to  the  refiner-seller  in  the  month  in  which 
the  sale  is  made,  plus  a  handling  fee  of  five 
cents  per  barrel,  and  any  transportation,  grav¬ 
ity  and  sulfur  content  adjustments  as  specified 
in  paragraphs  (2)  through  (4),  respectively,  of 
paragraph  (b)  of  §  212.94.  Each  refiner-seller 
making  such  a  sale  shall  maintain  records, 
which  shall  be  made  available  to  the  ERA  upon 
request,  listing  the  volumes  and  costs  of  all 
inported  low  sulfur  and  high  sulfur  crude  oil 
delivered  to  it. 

3.  Provisions  of  Subpart  F.  The  provisions 
of  Subpart  F  of  Part  212  shall  remain  in  full 
force  and  effect  except  as  expressly  modified 
by  the  provisions  of  this  Special  Rule. 

[44  FR  9375,  Feb.  13,  1979] 

Subpart  G — [Reserved] 

Subpart  H — New  Items 

§  212.111  New  item  and  new  market  rule. 

(a)  New  item.  (1)  An  item  is  a  new  item 
if — (i)  The  firm  concerned  did  not  produce  or 
sell  it  in  the  same  or  substantially  similar 
form  at  any  time  during  the  one-year  period 


immediately  preceding  the  day  on  which  the  firm 
offers  it  for  sale.  (A  change  in  appearance, 
arrangement,  or  combination  including  a  change 
in  octane  number  does  not  create  a  new  item. 
Ordinarily  a  change  in  fashion,  style,  form  or 
packaging  does  not  create  a  new  item) ;  and 

(ii)  It  is  substantially  different  in  pur¬ 
pose,  function,  quality,  or  technology,  or  its 
use  or  service  effects  a  substantially  dif¬ 
ferent  result  from  any  other  item  which  the 
firm  concerned  currently  sells  or  sold  at  any 
time  during  the  1-year  period  immediately  pre¬ 
ceding  the  first  date  on  which  the  firm  offers 
it  for  sale. 

(2)  New  market.  An  item  which  the  firm 
concerned  has  previously  sold  is  a  new  item 
with  respect  to  its  offer  for  sale  to  any  market 
to  which  it  did  not  sell  it  at  any  time  during 
the  1-year  period  irrmediately  preceding  the 
first  date  on  which  the  firm  offers  it  for 
sale.  For  purposes  of  this  section,  a  "market" 
is  one  or  more  members  of  any  one  of  the 
following  groups;  resellers;  retailers;  consum¬ 
ers;  manufacturers;  or  service  organizations. 

(b)  Base  price  determination — (1)  Refiners . 
(i)  A  refiner  in  existence  on  May  15^  1973, 
which  offers  a  new  item  shall  determine  the 
base  price  for  that  item  pursuant  to  the  base 
price  provisions  of  §  212.82(b).  However,  for 
purposes  of  determining  the  price  at  which  the 
item  was  lawfully  priced  in  transactions  on  May 
15,  1973,  the  refiner  shall  use  the  average 
price  received  on  May  15,  1973,  for  the  same  or 
most  nearly  similar  item  sold  to  the  same  market 
by  other  refiners  selling  the  same  or  most 
nearly  comparable  item  in  the  same  marketing 
area. 

(ii)  A  refiner  coming  into  existence  after 
May  15,  1973,  which  offers  a  new  item  shall 
determine  the  base  price  for  that  item  pursuant 
to  the  base  price  provisions  of  §  212.82(b). 
However,  for  purposes  of  computing  the  base 
price,  the  increase  product  costs  shall  be 
calculated  using  the  cost  of  the  item  first 
offered  for  sale  rather  than  the  May  1973  cost 
for  the  item,  and  the  price  at  which  that  item 
is  priced  in  transactions  by  other  refiners 
selling  the  same  or  most  nearly  comparable  item 
in  the  same  marketing  area  on  the  day  when  the 
item  is  first  offered  for  sale  shall  be  used 
rather  than  the  May  15,  1973,  selling  price. 

( 2 )  [Reserved] 

(3)  Resellers.  A  reseller,  reseller-retail¬ 
er  or  retailer,  offering  a  new  item,  shall  for 
purposes  of  applying  the  price  rule  of  §  212.93 
determine  the  May  15,  1973,  selling  price  for 
that  item  as  the  price  at  which  that  item  is 
priced  in  transactions  at  the  nearest  comparable 
outlet  on  the  day  when  the  item  is  first  offered 
for  sale.  For  purposes  of  computing  the  "in¬ 
creased  costs ,  "  the  cost  of  the  item  first  of¬ 
fered  for  sale  shall  be  used  rather  than  the 
May  15,  1973  cost. 

(c)  Base  prices  and  base  production  control 
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levels  upon  acquisition.  (1)  If  a  legal  enti¬ 
ty  or  a  component  of  a  legal  entity  determines 
a  base  price  or  maximum  selling  price,  or  ceil¬ 
ing  price  pursuant  to  this  part  for  a  covered 
product  which  it  sells  to  a  particular  market 
and  the  entity,  or  component  is  subsequently 
acquired  by  another  firm,  that  covered  product 
does  not  become  a  new  item  with  respect  to  the 
same  market.  The  base  price  or  ceiling  price 
of  the  covered  product  with  respect  to  that 
market  remains  the  base  price  or  ceiling  price 
determined  for  it  by  the  acquired  entity  or 
conponent . 

(2)  If  a  legal  entity  or  conponent  of  a 
legal  entity  determines  pursuant  to  this  part  a 
base  production  control  level  for  a  property 
which  produces  domestic  crude  petroleum  and  the 
entity  or  conponent  is  subsequently  acquired  by 
another  firm  the  domestic  crude  oil  produced 
from  that  property  does  not  become  new  crude 
oil.  The  base  production  control  level  for  that 
property  remains  the  base  production  control 
level  determined  for  it  by  the  acquired  entity 
or  conponent. 

(d)  Quarterly  reporting  of  new  items.  A 
firm  subject  to  the  quarterly  reporting  re¬ 
quirements  of  Subpart  I  of  this  part  and  which 
has  projected  sales  and  revenues  for  its  cur¬ 
rent  fiscal  year  of  $10  million  or  more  de¬ 
rived  from  the  sale  of  new  items  shall,  in 
accordance  with  instructions  which  accompany 
forms  issued  pursuant  to  Sutpart  I  of  this 
part,  provide  information  which  demonstrates 
that,  with  respect  to  each  new  item  with  pro¬ 
jected  annual  sales  of  $1  million  or  mere 
which  is  offered  for  sale  for  the  first  time 
during  the  quarter  concerned,  the  item  qualifies 
as  a  new  item  as  defined  in  this  section  and 
the  base  price  of  that  item  has  been  determined 
in  accordance  with  this  section. 

(Federal  Energy  Administration  Act  of  1974, 
Pub.  L.  93-275;  E.O.  11790,  39  FR  23185) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39  FR 
6532,  Feb.  20,  1974;  39  FR  42374,  Dec.  5,  1974; 
40  FR  60038,  Dec.  31,  1975] 

§  212.112  Unleaded  gasoline. 

(a)  Scope.  This  section  prescribes  the 
method  for  calculating  the  maximum  price  which 
may  be  charged  in  sales  of  unleaded  gasoline  by 
all  refiners,  and  by  resellers,  reseller-re¬ 
tailers  and  retailers  which  did  not  sell  un¬ 
leaded  gasoline  on  May  15,  1973,  or  within 
the  30-day  period  prior  thereto. 

(b)  Rule.  Notwithstanding  the  provisions  of 
§  212.111,  a  firm  offering  for  sale  after  June 
30,  1974,  gasoline  which  is  unleaded  gasoline 
as  described  by  the  Environmental  Protection 
Agency  (40  CFR  Chapter  I,  Part  80),  shall 
determine  prices  of  that  item  in  accordance 
with  the  provisions  of  Subpart  E  or  Subpart  F 


of  this  part,  as  appropriate,  provided,  however, 
that: 

(1)  For  purposes  of  determining  the  weighted 
average  price  at  which  unleaded  gasoline  was 
lawfully  priced  in  transactions  with  the  class 
of  purchaser  concerned  on  May  15,  1973,  in  order 
to  calculate  the  "maximum  allowable  price"  as 
defined  in  §  212.82  a  refiner  shall  use  either 
a  price  not  in  excess  of  the  weighted  average 
price  at  which  leaded  gasoline  of  the  same  or 
nearest  octane  number  was  lawfully  priced  by  it 
in  transactions  with  that  class  of  purchaser  on 
May  15,  1973,  computed  in  accordance  with  the 
provisions  of  §  212.83(a),  plus  1  cent  per 
gallon;  or  the  weighted  average  price  at  which 
unleaded  gasoline  was  lawfully  priced  in  trans¬ 
actions  with  the  class  of  purchaser  concerned 
on  May  15,  1973,  computed  in  accordance  with 
the  provisions  of  §  212.83(a);  and 

(2)  For  purposes  of  determining,  under 
§  212.93(a),  the  weighted  average  price  at  which 
unleaded  gasoline  was  lawfully  priced  by  the 
seller  in  transactions  with  the  class  of  pur¬ 
chaser  concerned  on  May  15,  1973,  a  reseller, 
reseller-retailer,  or  retailer  shall  use  a 
price  not  in  excess  of  the  weighted  average 
price  at  which  leaded  gasoline  of  the  same  or 
nearest  octane  number  was  lawfully  priced  by  it 
in  transactions  with  that  class  of  purchaser  on 
May  15,  1973;  and 

(3)  For  purposes  of  computing  under  §  212.92 
the  "increased  costs"  of  unleaded  gasoline,  a 
reseller,  reseller-retailer,  or  retailer  shall 
use  the  difference  between  the  weighted  average 
unit  cost  of  unleaded  gasoline  in  inventory  and 
the  weighted  average  unit  cost  of  leaded  gaso¬ 
line  of  the  same  or  nearest  octane  number  in 
inventory  on  May  15,  1973. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974;  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
485;  E.O.  11790,  39  FR  23185) 

[39  FR  24924,  July  8,  1974  as  amended  at,  39  FR 
26286,  July  18,  1974;  39  FR  42374,  Dec.  5, 
1974;  42  FR  5031,  Jan.  27,  1977] 

Subpart  I — Prenotificatiori  and  Reporting 

§  212.126  Reports. 

(a)  Producers .  (1)  Each  firm  which  produces 
as  an  operator  domestic  crude  oil  and  which 
derives  $50  million  or  more  in  annual  sales  or 
revenues  from  sales  of  covered  products  shall 
prepare  and  file  with  DOE  periodic  reports  in 
accordance  with  forms  and  instructions  issued 
by  DOE. 

(2)  Each  firm  which  produces  as  an  operator 
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denies  tic  crude  oil  from  a  property  and  which 
sells  the  domestic  crude  oil  above  the  ceiling 
price  calculated  pursuant  to  §  212.73  shall 
prepare  and  file  with  the  DOE  periodic  reports 
in  accordance  with  the  forms  and  instructions 
issued  by  the  DOE. 

(b)  Refiners,  retailers,  and  resellers. 
Each  firm  which  refines  covered  products  and 
each  firm  v\hich  derives  $50  million  or  more  in 
annual  sales  or  revenues  from  the  retailing  or 
reselling  of  covered  products  shall  prepare  and 
file  with  the  DOE  periodic  reports  in  accordance 
with  forms  and  instructions  issued  by  DOE. 
Each  refiner  shall  submit  its  calculations 
under  the  formulas  of  §  212.83  in  accordance 
with  forms  and  instructions  issued  by  DOE. 

(c)  No.  2  heating  oil  sellers.  Any  seller 
of  No.  2  heating  oil  which  increases  the  price 
of  No.  2  heating  oil  pursuant  to  Subpart  E  or  F 
must  submit  a  report  in  accordance  with  the 
forms  and  instructions  issued  by  the  DOE  by  the 
fifth  day  following  the  date  on  which  the  price 
is  increased. 

(d) (1)  Resubmissions  and  refiling  of  reports 
by  refiners.  A  refiner  shall  exercise  due  care 
and  diligence  in  the  preparation  of  cost  allo¬ 
cation  reports  filed  pursuant  to  this  section. 
DOE  will  routinely  accept  resubmissions  or  re¬ 
filing  of  such  reports  only  within  one  year 
after  the  original  filing  or  submission.  Any 
entry  contained  in  an  otherwise  timely  report 
which  purports  to  change  or  adjust  retroactive¬ 
ly  an  entry  or  allocation  contained  in  a  report 
previously  filed  or  submitted  shall  be  consid¬ 
ered  a  refiling  or  resubmission  for  purposes 
of  this  paragraph  and  will  not  be  given  force 
or  effect  absent  compliance  with  the  provisions 
of  this  paragraph. 

(2)  Exceptions .  Notwithstanding  the  pro¬ 
visions  of  paragraph  (d)(1)  of  this  section, 
a  refiner  may  resubmit  or  refile  reports  until 
June  1,  1979,  for  months  of  measurement  begin¬ 
ning  with  September  1973;  where  expressly  au¬ 
thorized  by  DOE  regulation  or  order;  or  where 
DOE  grants  written  permission  to  resubmit  or 
refile  for  good  cause  shewn. 

(3)  Applications  to  resubmit  or  refile.  In 
any  application  for  permission  to  resubmit  or 
refile  a  report  pursuant  to  paragraph  (d)(2)  of 
this  section,  DOE  will  not  make  a  finding  of 
good  cause  routinely.  Where  it  appears  that 
such  a  finding  may  adversely  affect  the  interest 
of  the  consuming  public,  a  firm  must  demonstrate 
in  its  application,  at  a  minimum,  that  the 
claimed  errors  or  amissions  in  the  report  or 
reports  which  the  firm  seeks  to  replace  or 
modify  did  not  result  from  a  failure  to  exercise 
due  care  and  diligence.  Firms  must  apply  for 
permission  pursuant  to  paragraph  (d)(2)  of  this 
section,  in  writing,  to  the  DOE  Office  of  Spe¬ 
cial  Counsel  for  Compliance  or  Office  of  En¬ 
forcement,  as  appropriate.  Applications  to  re¬ 
submit  or  refile  must  be  accompanied  by  a  writ¬ 
ten  statement  carp  let  ely  describing  the  pro¬ 


posed  adjustments  and  the  reasons  therefor, 
and  a  numerical  schedule  which  reflects  both 
the  previously  submitted  figures  and  the  pro¬ 
posed  adjusted  figures.  The  appropriate  DOE 
Office  will  dispose  of  each  application  in 
writing,  with  a  concise  statement  of  the  rea¬ 
sons  for  granting  or  denying  the  application. 
The  disposition  of  such  an  application  shall 
be  subject  to  appeal  as  an  order  under  Sub¬ 
part  H  of  Part  205. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
and  Pub.  L.  95-91;  Energy  Policy  and  Conserva¬ 
tion  Act,  Pub.  L.  94-163,  as  amended,  Pub.  L. 
94385,  and  Pub.  L.  95-70;  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91;  E.O.  12009,  42 
FR  46267) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  39  FR 
7582,  Feb.  27,  1974;  44  FR  14536,  Mar.  13,  1979] 

§  212.127  Manner  of  reporting. 

(a)  Each  report  required  under  §  212.126  of 
this  secion  shall  be  made  by  the  parent  in 
accordance  with  forms  and  instructions  issued 
by  the  DOE. 

(b)  In  filing  reports  pursuant  to  §  212.126, 
a  parent  shall  submit  data  jointly  for  itself 
and  its  consolidated  entities  and  separately 
for  each  unconsolidated  entity  having  $10  mil¬ 
lion  or  more  in  annual  sales  or  revenues. 

§  212.128  Recordkeeping ♦ 

(a)  Producers  of  crude  oil.  Each  producer 
of  crude  oil  shall,  with  respect  to  each  prop¬ 
erty,  prepare  and  maintain  at  its  principal 
place  of  business,  (1)  a  reasonable  description 
of  the  property  concerned,  (2)  a  statement  of 
the  property's  base  production  control  level 
and  hew  determined,  and  (3)  documentation  of 
the  highest  posted  prices  used  to  determine  any 
sales  of  upper  and  lower  tier  crude  oil  from 
the  property,  specifying  the  reference  field 
and  posting  and  the  basis  for  its  selection. 
Each  producer  of  crude  oil  shall,  with  respect 
to  any  stripper  well  property,  prepare  and 
maintain  at  its  principal  place  of  business, 
records  on  a  well-by-well  basis,  of  production, 
including  records  to  indicate  each  time  that 
production  was  significantly  curtailed  by  rea¬ 
son  of  mechanical  failure,  or  other  disruption 
in  production,  for  the  period  during  which  the 
property  qualified  as  a  stripper  well  lease. 
Each  producer  of  crude  oil  shall,  with  respect 
to  ary  property  from  which  it  sells  market 
level  new  crude  oil,  prepare  and  maintain  at 
its  principal  place  of  business  records  as  to 
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amounts  of  market  level  new  crude  oil  sold  frcm 
that  property  during  any  particular  month  and 
the  names  and  addresses  of  each  purchaser  of 
such  crude  oil  and  the  amounts  of  such  crude 
oil  that  each  purchased. 

(b)  Resellers  and  Retailers .  Each  firm 
which  derives  less  than  $50  million  but  more 
than  $1  million  in  annual  sales  or  revenues 
from  the  retailing  or  reselling  of  covered 
products  shall  prepare  and  naintain  at  its 
principal  place  of  business  periodic  reports  in 
accordance  with  forms  and  instructions  issued 
by  the  DOE. 

(c)  Marginal  properties.  Each  producer  of 
crude  oil  from  a  marginal  property  shall,  with 
respect  to  the  qualifying  period,  maintain  at 
its  principal  place  of  business,  (1)  records 
specifying  the  number  of  wells  on  the  property, 
(2)  adequate  records  or  a  certification  by  a 
registered  petroleum  engineer,  providing  the 
corrpletion  depths  of  each  well,  and  (3)  records 
providing  the  volumes  of  crude  oil  produced  at 
each  depth.  Where  actual  volumes  are  unavail¬ 
able,  estimates  verified  by  a  registered  petro¬ 
leum  engineer  will  be  required  to  be  main¬ 
tained.  Access  to  such  records,  with  adequate 
opportunity  for  duplication  by  DOE,  will  im¬ 
mediately  be  provided  to  the  DOE  upon  request 
of  DOE  audit  personnel. 

(d)  Producers  of  newly  discovered  crude 
oil — (1)  Records^  Each  producer  of  crude  oil 
shall,  with  respect  to  each  newly  discovered 
crude  oil  property  or  each  unitized  property 
fran  which  newly  discovered  crude  oil  is  im¬ 
puted,  prepare  and  maintain  records  that  provide 
a  reasonable  description  of  the  property  con¬ 
cerned  and  the  basis  on  which  it  determined 
the  property  to  be  a  newly  discovered  crude 
oil  property  or  eligible  to  have  newly  dis¬ 
covered  crude  oil  imputed.  These  records  should 
include  the  following  information: 

(i)  A  detailed  description  of  the  property 
or  the  unitized  property,  including — 

(A)  The  lease  name,  the  operating  nunber, 
the  state-supplied  identification  number,  and 
all  other  information  that  uniquely  describes 
the  property  or  the  unitized  property; 

(B)  The  exact  geographical  location  of  the 
property  or  the  unitized  property; 

(C)  A  copy  of  the  original  lease  or  farm-out 
assignment  and  copies  of  all  amendments,  re¬ 
strictions,  extensions  and  revisions  of  the 
original  lease  or  farm-out  assignment  or  any 
other  applicable  legal  instrument  concerning 
the  right  to  produce; 

(D)  Where  either  a  drilling  unit  or  any 
other  unit  has  been  formed,  a  copy  of  the 
unitization  agreement; 

(E)  Where  the  property  or  the  unitized  prop¬ 
erty  has  been  defined  as  a  part  of  a  larger 
lease  tract,  the  area  limits  of  the  property 
and  supporting  documentation  for  such  a  defini¬ 
tion; 

(F)  Where  the  property  is  a  reservoir  that 


is  to  be  or  has  been  certified  as  a  newly 
discovered  crude  oil  property,  a  description  of 
the  reservoir  designation  by  the  appropriate 
governmental  regulatory  authority  and  the  basis 
upon  which  the  reservoir  qualifies  together 
with  supporting  documentation; 

(G)  Where  applicable  on  either  a  depth  or  a 
formation  basis,  the  vertical  or  geological 
limits  of  the  property  or  the  unitized  property 
and  supporting  documentation  for  such  a  defini¬ 
tion; 

(H)  Where  newly  discovered  crude  oil  is 
inputed  from  a  unitized  property,  a  description 
of  that  part  of  the  unitized  property  that 
qualifies  for  such  treatment  and  the  basis  on 
which  it  qualifies  together  with  supporting 
documentation;  and 

(ii)  The  records  of  production  fran  the 
property  or  the  unitized  property,  including — 

(A)  The  date  drilling  or  reworking  of  the 
controlling  initial  well  was  corrmenced; 

(B)  A  record  of  the  drilling  and  the  date 
the  controlling  initial  well  was  completed  or 
reccmpleted; 

(C)  The  date  of  the  first  production  and 
sale  of  crude  oil  fran  the  property; 

(D)  The  date  of  installation  of  production 
facilities  (such  as  a  tank  battery,  a  hook-up 
to  a  pipeline  or  a  gathering  system)  for  the 
property; 

(E)  The  date  of  the  first  production  and 
sale  of  crude  oil  in  conmercial  quantities  from 
the  property; 

(F)  The  name  of  the  initial  first  purchaser 
of  crude  oil  from  the  property; 

(G)  The  name  of  the  initial  first  purchaser 
of  crude  oil  produced  in  commercial  quantities 
from  the  property  or  inputed  newly  discovered 
crude  oil  from  the  unitized  property; 

(H)  Where  the  property  or  the  unitized  prop¬ 
erty  produced  crude  oil  before  but  not  during 
calendar  year  1978  and  for  which  crude  oil  pro¬ 
duction  was  reestablished  after  December  31, 
1978,  the  date  of  the  last  production  before 
calendar  year  1978. 

(2 )  Failure  to  grant  access  to  records. 
Notwithstanding  the  provisions  of  §  212.79  and 
of  §  212.131,  a  producer  may  not  obtain  prices 
exerrpt  frcm  the  ceiling  price  limitations  of 
Sutpart  D  of  this  part,  for  crude  oil  produced 
and  sold  frcm  a  newly  discovered  crude  oil 
property  or  frcm  a  unitized  property  fran  which 
newly  discovered  crude  oil  is  imputed,  during 
any  month  that  it  fails  to  provide  DOE  with 
access  at  a  single  location  to  records  required 
by  this  paragraph  (d )  within  20  working  days  of 
the  date  of  receipt  of  a  request  by  DOE.  DOE 
may  permit  a  producer  more  than  20  working 
days  in  which  to  assemble  and  provide  access  to 
the  records  required  by  this  paragraph  (d) . 

(e)  Producers  of  heavy  crude  oil.  Each  pro¬ 
ducer  of  heavy  crude  oil  or  inputed  heavy  crude 
oil  shall,  with  respect  to  each  property  from 
which  it  produces  heavy  crude  oil  or  inputed 
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heavy  crude  oil,  prepare  and  maintain  at  its 
principal  place  of  business,  (1)  a  reasonable 
description  of  the  property  concerned  and  (2) 
the  basis  on  Which  it  determined  the  property 
to  be  a  heavy  crude  oil  property  or  eligible 
to  have  heavy  crude  oil  input ed.  Each  producer 
of  heavy  crude  oil  Which  injects  a  diluent  into 
a  particular  heavy  crude  oil  property  shall 
prepare  and  maintain  records  as  to  the  amounts 
of  diluent  injected  into  that  property  and  the 
dates  of  any  such  injections. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-385;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385;  E.O.  11790,  39  FR  23185;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
12009,  42  FR  46267) 

[41  FR  4941,  Feb.  3,  1976,  as  amended  at  44  FR 
25169,  Apr.  27,  1979;  45  FR  78595,  Nov.  25, 
1980] 

§  212.129  Price  and  octane  number  information 
and  posting. 

(a)  Each  seller  of  covered  products  shall 
maintain  records  of  its  base  production  control 
levels  and  selling  prices  authorized  pursuant 
to  this  part  and  shall  make  such  information 
available  upon  request  by  a  customer. 

(b)  Each  retail  seller  of  gasoline  shall 
corrply  with  subparagraph  (1)  or,  in  the  alter¬ 
native,  subparagraph  (2),  of  this  paragraph. 

(1)  Each  retail  seller  of  gasoline  shall 
post  and  maintain  in  legible  form  the  maximum 
lawful  selling  price  of  each  type  and  grade  of 
gasoline.  The  maximum  lawful  selling  price 
shall  be  posted  either:  (i)  On  each  pump  used 
to  dispense  gasoline  at  retail  outlets  in  num¬ 
bers  not  less  than  one-half  (1/2)  inch  high 
facing  each  direction  from  Which  the  pumps  are 
generally  viewed  by  customers,  or  (ii)  at  a 
prominent  location  Which  is  easily  visible  (in 
numbers  not  less  than  four  (4)  inches  high)  to 
a  customer  purchasing  gasoline  at  the  retail 
outlet.  The  posting  of  the  actual  selling 
price  is  not  considered  to  be  the  posting  of 
the  maximum  lawful  selling  price  as  required  by 
this  subparagraph.  Whenever  an  adjustment  is 
made  to  the  maximum  lawful  selling  price,  each 
retail  seller  must  post  the  new  adjusted  maximum 
lawful  selling  price,  and  remove  the  prior 
posted  price. 

(2)  Each  retail  seller  of  gasoline  shall 
post  and  maintain  in  legible  form  a  certifica¬ 
tion  that  the  maximum  lawful  selling  price  for 
a  particular  type  or  grade  of  gasoline  has 
been  calculated  by  the  retail  seller  and  that 
the  actual  selling  price  for  that  type  or 


grade  of  gasoline  is  either  equal  to  or  less 
than  its  maximum  lawful  selling  price.  Such 
certification  shall  be  placed  either:  (i)  On 
each  pump  used  to  dispense  gasoline  at  the 
seller's  retail  outlet  in  letters  not  less  than 
one-half  (1/2)  inch  high,  facing  each  direction 
from  Which  the  pumps  are  generally  viewed  by 
customers,  or  (ii)  at  a  prominent  location 
which  is  easily  visible  (in  letters  not  less 
than  one  and  one-half  (1  1/2)  inches  high)  to 
customers  purchasing  gasoline  at  the  seller's 
retail  outlet. 

(c)  Each  refiner  of  gasoline  must,  with 
respect  to  each  sale  of  gasoline  other  than  a 
retail  sale,  certify  in  writing  to  the  purchaser 
the  octane  number,  as  defined  in  §  212.31,  of 
the  gasoline  sold. 

(d)  The  maximum  lawful  selling  price  may,  at 
the  discretion  of  DOE,  be  decreased  by  five  (5) 
cents  per  gallon  for  each  day  of  failure  to 
comply  with  §  212.129(b),  plus  an  additional  30 
days. 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  §  751  et  seq. ,  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L. 

94- 133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974,  15 
U.S.C.  §  787  et  seq. ,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L. 

95- 70,  and  Pub.  L.  95-91;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq. , 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
and  Pub.  L.  95-70;  Department  of  Energy  Organ¬ 
ization  Act,  42  U.S.C.  §  7101  et  seq. ,  Pub. 
L.  95-91;  E.O.  11790,  39  FR  23185;  E.O.  12009, 
42  FR  46267) 

[39  FR  1949,  Jan.  15,  1974,  as  amended  at  40  FR 
6324,  Feb.  11,  1975;  41  FR  15339,  Apr.  12, 
1976;  44  FR  45357,  Aug.  1,  1979;  44  FR  61171, 
Oct.  24,  1979] 

§  212.130  Effect  of  failure  to  file  or  main- 
tain  reports  or  other  documents  re¬ 

quired  by  or  under  certain  sections 
of  this  part. 

(a)  If  a  firm  Which  is  required  to  file  a 
report  or  other  document  with  the  Department  of 
Energy  pursuant  to  the  provisions  of  this  part 
or  an  order  issued  by  the  Department  of  Energy 
does  not,  within  the  time  limits  prescribed, 
file  the  report  or  other  document — 

(1)  The  firm  may  not  implement  any  further 
price  increases  including  price  increases  Which 
could  otherwise  be  implemented  pursuant  to 
§  212.125  until  it  has  complied  with  that  re¬ 
porting  requirement  and  has  obtained  the  spe¬ 
cial  approval  of  the  Department  of  Energy. 

(2)  Except  to  the  extent  specifically  autho¬ 
rized  otherwise  by  the  DOE  in  any  case,  based 
upon  a  written  request  of  the  firm  concerned 
citing  hardship  or  inequity,  action  is  sus- 
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pended  on  all  requests  for  exception  filed  by 
that  firm  until  it  has  complied  with  the  re¬ 
porting  requirement;  and 

(3)  The  DOE  may,  whenever  it  considers  it 
appropriate  under  the  circumstances,  order  the 
firm  to  reduce  any  of  its  prices. 

t  (t>)  Each  day  that  a  firm  fails  to  conply 
with  a  reporting  requirement  pursuant  to  this 
part  pertaining  to  reports,  or  with  an  order 
under  this  part,  is  considered  to  constitute  a 
separate  violation  of  this  part  or  that  order. 

§  212.131  Certification  of  domestic  crude  oil 
sales. 

(a)(1)  Stripper  well  properties.  With  re¬ 
spect  to  each  stripper  well  property,  the  pro¬ 
ducer  shall  certify  in  writing  once  to  each 
purchaser  of  crude  oil  produced  from  that  prop¬ 
erty: 

(1)  That  the  property  concerned  has  qualified 
as  a  stripper  well  property;  and 

(ii)  The  average  daily  production  per  well 
for  the  12-month  period  during  which  the  proper¬ 
ty  qualified  as  a  stripper  well  property. 

(2)  Newly  discovered  crude  oil  properties . 
With  respect  to  each  newly  discovered  crude  oil 
property,  the  producer  shall  certify  in  writing 
once  to  each  purchaser  of  crude  oil  produced 
from  that  property  that  the  property  concerned 
has  qualified  as  a  navly  discovered  crude  oil 
property. 

(3)  Heavy  crude  oil  properties.  With  re- 
spect  to  each  heavy  crude  oil  property,  the 
producer  shall  certify  in  writing  once  to  each 
purchaser  of  crude  oil  produced  from  that  prop¬ 
erty  that  the  property  concerned  has  qualified 
as  a  heavy  crude  oil  property. 

(4)  Other  properties.  (i)  With  respect  to 
each  sale  of  crude  oil  from  a  property  (other 
than  a  stripper  well  property,  a  newly  dis¬ 
covered  crude  oil  property,  or  a  heavy  crude 
oil  property),  the  producer  shall  certify  in 
writing  to  each  purchaser  the  number  of  bar¬ 
rels,  if  any,  of — 

(A)  Lower-tier  ("old")  crude  oil  (separately 
identifying  any  California  lower-tier  crude 
oil,  as  defined  in  §  211.62  of  Part  211  of  this 
chapter,  and  the  gravity  in  degrees  API  of  such 
California  lower-tier  crude  oil  at  the  time  of 
the  sale); 

(B)  Upper-tier  ("new")  crude  oil  (separately 
identifying  any  California  upper-tier  crude 
oil,  as  defined  in  §  211.62  of  Part  211  of  this 
chapter,  and  the  gravity  in  degrees  API  of  such 
California  upper-tier  crude  oil  at  the  time  of 
the  sale),  excluding  any  crude  oil  transported 
through  the  trans-Alaska  pipeline; 

(C)  Crude  oil  transported  through  the  trans- 
Alaska  pipeline  (separately  identifying  ANS  up¬ 
per-tier  crude  oil  and  ANS  crude  oil  that  is 
not  subject  to  the  ceiling  price  limitations  of 
this  Part); 

(D)  Incremental  tertiary  crude  oil  as  deter¬ 


mined  pursuant  to  §  212.78; 

(E)  Tertiary  incentive  crude  oil  as  deter¬ 
mined  pursuant  to  §  212.78; 

(F)  Market  level  new  crude  oil  as  determined 
pursuant  to  §  212.74; 

(G)  Imputed  stripper  well  crude  oil  deter¬ 
mined  pursuant  to  §  212.75(b); 

(H)  Imputed  newly  discovered  crude  oil  de¬ 
termined  pursuant  to  §  212.75(b); 

( I )  Imputed  heavy  crude  oi  1  determined  pur¬ 
suant  to  §  212.75(b);  and 

(J)  Other  domestic  crude  oils,  the  first 
sale  of  which  is  exempt  from  Part  212. 

(ii)  With  respect  to  each  property  which  has 
not  been  certified  to  a  purchaser  as  a  stripper 
well  property,  a  newly  discovered  crude  oil 
prcperty,  or  a  heavy  crude  oil  property,  the 
producer  shall  certify  in  writing  once  to  each 
purchaser  of  crude  oil  produced  and  sold  from 
that  prcperty; 

(A)  The  highest  posted  price  at  6  a.m. , 
local  time,  May  15,  1973,  for  transactions  in 
that  grade  of  crude  oil  in  that  field,  or  if 
there  was  no  posted  price  in  that  field  for 
that  grade  of  domestic  crude  oil,  the  related 
price  for  that  grade  of  domestic  crude  oil  which 
is  most  similar  in  kind  and  quality  in  the 
nearest  field  for  which  prices  were  posted;  and 

(B)  The  highest  posted  price  on  September  30, 
1975,  for  transactions  in  that  particular  grade 
of  crude  oil  in  that  field  in  September  1975, 
or  if  there  was  no  posted  price  in  that  field 
for  that  grade  of  domestic  crude  oil,  the 
related  price  for  that  grade  of  domestic  crude 
oil  which  is  most  similar  in  kind  and  quality 
in  the  nearest  field  for  which  prices  were 
posted. 

(5)  One-Time  certifications.  (i)  Except  as 
Provided  for  in  paragraphs  (a)(5)  (ii)  and 
(iii)  of  this  section,  with  respect  to  any 
property  (except  a  unitized  prcperty)  from 
which  crude  oil  is  sold  to  only  one  purchaser, 
the  requirements  of  paragraph  (a)(4)(i)  of  this 
section  may  be  complied  with  by  a  one-time 
written  certification  to  the  purchaser  of  the 
property's  monthly  base  production  control 
level  determined  pursuant  to  §  212.72,  whether 
based  upon  production  and  sale  of  crude  oil  in 
1972  or  upon  production  and  sale  of  old  crude 
oil  in  1975,  or  upon  production  and  sale  of  old 
crude  oil  during  the  six-month  period  ending 
March  31,  1979,  and,  if  applicable,  either  the 
property ' s  adjusted  base  production  control 
level  determined  pursuant  to  §  212.76  or  the 
information  necessary  to  compute  such  adjusted 
base  production  control  level  pursuant  to 
§  212.76. 

(ii)  Except  as  provided  for  in  paragraph 
(a)  (5)  (iii)  of  this  section,  with  respect  to 
any  unitized  prcperty  for  which  the  producer 
has  determined  a  unit  base  production  control 
level  and  frctm  which  crude  oil  is  sold  to  only 
one  purchaser,  the  requirements  of  paragraph 
(a)  (4)  (i )  of  this  section  may  be  complied  with 
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by  a  one-time  written  certification  to  the 
purchaser  of — 

(1)  The  monthly  unit  base  production  control 
level,  determined  pursuant  to  §  212.75(b); 

(2)  The  number  of  barrels  of  "imputed  new 
crude  oil, "  if  any,  determined  pursuant  to 
§  212.75(b),  excluding  any  crude  oil  trans¬ 
ported  through  the  trans-Alaska  pipeline; 

(3)  The  number  of  barrels  of  crude  oil 
transported  through  the  trans-Alaska  pipeline 
(separately  identifying  ANS  upper-tier  crude 
oil  and  ANS  crude  oil  that  is  not  subject  to 
the  ceiling  price  limitations  of  this  part),  if 
any; 

(4)  The  number  of  barrels  of  imputed  newly 
discovered  crude  oil,  if  any,  determined  pursu¬ 
ant  to  §  212.75(b); 

(5)  The  number  of  barrels  of  imputed  stripper 
well  crude  oil,  if  any,  determined  pursuant  to 
§  212.75(b);  and 

(6)  The  number  of  barrels  of  imputed  heavy 
crude  oil,  if  any,  determined  pursuant  to 
§  212.75(b). 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (a)(5)(i)  and  (ii)  of  this  section, 
a  producer  shall  certify  in  writing  to  each 
purchaser:  (A)  In  each  sale  the  amounts  and 
gravity  of  California  lcwer-tier  crude  oil  and 
California  upper-tier  crude  oil;  (B)  in  each 
sale  the  amount  of  crude  oil  that  is  being  sold 
as  tertiary  incentive  crude  oil  pursuant  to 
§  212.78(a)(2)  and  shall  identify  whether  this 
amount  would  have  been  lcwer-tier  crude  oil  or 
upper-tier  crude  oil  except  for  its  certifica¬ 
tion  as  tertiary  incentive  crude  oil;  and  (C) 
once,  if  tertiary  incremental  crude  oil  may  be 
sold  from  a  property  pursuant  to  §  212.78(a) 
(1),  the  amounts  of  non-incremental  crude  oil 
production  from  that  property  for  each  month, 
as  determined  pursuant  to  §  212.78. 

(iv)  With  respect  to  U.S.-cwned  crude  oil 
sold  pursuant  to  the  Naval  Petroleum  Reserves 
Production  Act  of  1976  (Pub.  L.  94-258),  the 
producer  may  comply  with  the  requirements  of 
paragraph  (a)(4)(i)  by  certifying  in  writing 
once  to  each  purchaser  of  such  crude  oil  pro¬ 
duced  and  sold  from  a  property  that  the  first 
sale  of  such  crude  oil  from  that  prcperty  is 
exempt  from  the  provisions  of  this  Part. 

(6)  Time  of  certifications.  Certifications 
required  or  authorized  by  this  paragraph  (a)  to 
be  made  once  shall  be  made  within  the  consecu¬ 
tive  two— month  period  immediately  follcwing  the 
first  month  that  the  oil  in  question  is  pro¬ 
duced  and  sold.  Certifications  required  by 
this  paragraph  (a)  to  be  made  with  respect  to 
each  sale  shall  be  made  within  the  consecutive 
two-month  period  immediately  follcwing  the 
month  in  which  that  sale  is  made.  After  the 
close  of  the  two-month  period  immediately  suc¬ 
ceeding  the  month  in  which  crude  oil  is  pro¬ 
duced  and  sold,  no  certification,  other  than  a 
certification  for  lcwer-tier  ("old")  crude  oil, 
shall  be  effective  with  respect  to  the  purchas¬ 


er  of  that  crude  oil,  except  where  such  certi¬ 
fication  explicitly  is  required  or  permitted 
by  DOE  order,  interpretation  or  ruling. 

(b)(1)  Reseller  certification.  Each  seller 
of  domestic  crude  oil,  other  than  a  producer  of 
domestic  crude  oil  covered  by  paragraph  (a)  of 
this  section,  shall,  with  respect  to  each  sale 
of  domestic  crude  oil  other  than  an  allocation 
sale  pursuant  to  §  212.65  of  Part  211,  or  a 
sale  in  which  no  volumes  of  domestic  crude  oil 
are  deemed  to  have  been  transferred  pursuant  to 
§  211.67(g)  of  Part  211,  certify  in  writing  to 
the  purchaser  (i)  that  the  price  charged  for 
the  domestic  crude  oil  is  not  greater  than  the 
maximum  price  permitted  pursuant  to  this  part 
and  (ii)  the  respective  volumes  of  and  respec¬ 
tive  per  barrel  prices  for  the — 

(A)  Lower-tier  ("old")  crude  oil  (separately 
identifying  any  California  lcwer-tier  crude 
oil,  as  defined  in  §  211.62  of  Part  211  of  this 
chapter,  and  the  gravity  in  degrees  API  of  such 
California  lcwer-tier  crude  oil  at  the  time  of 
the  sale); 

(B)  Upper-tier  ("new")  crude  oil  (separately 
identifying  ary  California  upper-tier  crude 
oil,  as  defined  in  §  211.62  of  Part  211  of  this 
chapter,  and  the  gravity  in  degrees  API  of  such 
California  upper-tier  crude  oil  at  the  time  of 
the  sale),  exclusive  of  any  crude  oil  trans¬ 
ported  through  the  trans-Alaska  pipeline; 

(C)  Crude  oil  transported  through  the  trans- 
Alaska  pipeline  (separately  identifying  ANS  up¬ 
per-tier  crude  oil  and  ANS  crude  oil  that  is 
not  subject  to  the  ceiling  price  limitations  of 
this  part); 

(D)  Stripper  well  crude  oil; 

(E)  Incremental  tertiary  crude  oil; 

(F)  Tertiary  incentive  crude  oil; 

(G)  Newly  discovered  crude  oil; 

(H)  Market  Level  new  crude  oil; 

(I)  Heavy  crude  oil;  and 

(J)  Other  domestic  crude  oils  the  first  sale 
of  which  is  exempt  frcm  the  provisions  of  this 
part — included  in  the  volume  of  domestic  crude 
oil  so  sold. 

(2)  Time  of  certifications.  Each  seller  of 
domestic  crude  oil,  other  than  a  producer  of 
domestic  crude  oil,  shall  make  the  certification 
required  by  this  paragraph  as  soon  as  practic¬ 
able  after  receipt  of  the  required  certifica¬ 
tions  from  its  sellers,  but  in  no  event  later 
than  30  days  follcwing  such  receipt.  Hcwever, 
if  the  domestic  crude  oil  is  not  sold  until 
after  the  expiration  of  the  thirty-day  period, 
the  certification  required  by  this  paragraph 
shall  be  made  within  ten  days  follcwing  the 
sale  of  the  domestic  crude  oil. 

(3)  Actual  volumes.  All  certifications  re¬ 
quired  by  this  paragraph  shall  relate  only  to 
the  actual  volumes  of  crude  oil  included  in  any 
mixed  blend  of  crude  oil  and  other  refined 
petroleum  products  and  residual  fuel  oil. 

(c)  Certification  required  for  purchase  or 
sale  of  crude  oil.  No  firm  may  sell  domestic 
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crude  oil  unless  it  provides  the  certification 
required  by  this  section.  No  firm  may  knowingly 
purchase  domestic  crude  oil  for  which  there  is 
no  certification  as  required  by  this  section; 
Provided,  however,  That  the  provisions  of  this 
paragraph  do  not  apply  to  the  sale  of  domestic 
crude  oil  to  a  firm  under  circumstances  of  eco¬ 
nomic  or  other  coercion  in  which  the  buyer, 
because  of  its  need  for  crude  oil  had  no  rea¬ 
sonable  alternative  but  to  purchase  the  dom- 
®®bic  crude  oil  for  which  there  is  no  certi¬ 
fication,  and  such  firm  promptly  reports  the 
purchase  to  the  Department  of  Energy  for  in¬ 
vestigation. 

(d)  Form  of  certification.  All  certifica¬ 
tions  required  by  this  section  shall  be  in 
writing,  either  upon  an  invoice  or  billing  or 
by  separate  instrument,  and  shall  be  effective 
only  when  delivered  to  and  received  by  the 
purchaser  of  domestic  crude  oil. 

(Emergency  Petroleum  Allocation  Act  of  1973,  15 
U.S.C.  751  et  seq..  Pub.  L.  93-159,  as  amended. 
Pub.  L.  93-511,  Pub.  L.  94-99,  Pub.  L.  94-133, 
Pub.  L.  94-163,  and  Pub.  L.  94-385;  Federal 
Energy  Administration  Act  of  1974,  15  U.S.C. 
787  et  seq. ,  Pub.  L.  93-275,  as  amended.  Pub. 
L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70,  and 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  42  U.S.C.  6201  et  seq. ,  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385,  and  Pub.  L.  95-70, 
Pub.  L.  95—619,  and  Pub.  L.  96-30;  Department 
of  Energy  Organization  Act,  42  U.S.C.  7101  et 
se^. ,  Pub.  L.  95-91,  Pub.  L.  95-509,  Pub.  L.  9lP 
619,  Pub.  L.  95-620,  and  Pub.  L.  95-621;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

C41  FR  36184,  Aug.  26,  1976,  as  amended  at  41 
FR  37310,  Sept.  3,  1976;  41  FR  43394,  Oct.  1, 
1976;  42  FR  62903,  Dec.  14,  1977;  42  FR  64864, 
Dec.  29,  1977;  43  FR  33691,  Aug.  1,  1978;  44  FR 
25170,  Apr.  27,  1979;  44  FR  25832,  May  2,  1979; 
44  FR  51157,  Aug.  30,  1979;  44  FR  65723,  Nov! 
14,  1979;  45  FR  21209,  Apr.  1,  1980;  45  FR 
46760,  July  10,  1980;  45  FR  78596,  Nov.  25, 
1980] 

§  212.132  Records  on  sequence  of  cost  recoup¬ 
ments.  “  ~  ~ 

(a)  Refiners .  Refiners  are  required  to  cal¬ 
culate  and  keep  records  as  of  the  last  day  of 
each  calendar  month  for  each  product  or  group 
of  products  represented  by  the  symbol  "i"  in 
the  formulae  contained  in  §  212.83(c)  of  what 
amount  of  each  of  the  types  of  costs  set  forth 
in  §  212.83(f)  were  used  in  computing  prices 
for  that  month,  and  of  the  allocation  of  in¬ 
creased  product  costs  to  propane  pursuant  to 
§  212.83(c) (1) (iii) (A). 

(t>)  Refiners  that  are  also  processors  of 
natural  gas.  Refiner  processors  are  required 
to  calculate  and  keep  records  as  of  the  last 
day  of  each  calendar  month  of  what  amount  of 


each  of  the  types  of  costs  set  forth  in  §  212. 
83(f)  were  used  in  computing  prices  for  that 
month,  and  of  the  allocation  of  increased  prod¬ 
uct  costs  to  prepane  pursuant  to  §  212.83(c) 
(iii) (A). 

[41  FR  15340,  Apr.  12,  1976] 

§  212.133  Certification  of  SPR  Crude  Oil. 

When  proposals  are  submitted  and  when  crude 
oil  is  delivered  to  the  Government  for  storage 
in  the  Strategic  Petroleum  Reserve,  offerors 
and  sellers  shall  certify  what  volumes  of  crude 
oil  are  lewer-tier,  upper-tier,  or  imported  or 
domestic  uncontrolled  crude  oil  and  shall  cer¬ 
tify  the  ceiling  or  other  maximum  lawful  price, 
if  any,  applicable  to  the  volumes  so  classi¬ 
fied. 

[45  FR  71767,  Oct.  30,  1980] 

Subpart  J — [Reserved] 

Subpart  K— Natural  Gas  Liquids 

AUTHORITY;  Emergency  Petroleum  Allocation 
Act  of  1973,  Pub  L.  93-159;  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275- 
E.O.  11790,  39  FR  23185. 

SOURCE:  39  FR  44412,  Dec.  24,  1974,  unless 
otherwise  noted.  Redesignated  at  40  FR  6200, 
Feb.  10,  1975. 

NOTE:  A  class  exception  document  relating  to 
the  retroactive  application  of  the  price  rules 
of  Subpart  K  was  published  at  40  FR  40824, 
Sept.  4,  1975. 

§  212.161  Applicability  and  relationship  to 
other  subpartsT 

(a)  Scope.  This  subpart  applies  to  all 
sales  of  natural  gas  liquids  and  natural  gas 
liquid  products,  including  transfers  between 
affiliated  entities,  by  all  firms,  including 
gas  plant  operators,  producers  of  natural  gas, 
natural  gas  royalty  owners,  and  refiners,  except 
that  this  subpart  does  not  apply  to  sales  by 
resellers  or  retailers  subject  to  Subpart  F  of 
this  part.  This  subpart  does  not  apply  to 
sales  of  lease  or  plant  condensate  which  is 
defined  as  crude  oil  under  §  212.31. 

(b)  Relationship  to  other  subparts .  —  ( 1 ) 
Gas  plant  operators^  Refiners  that  only refine 
liquid  hydrocarbons  from  oil  and  gas  field 
gases  and  do  not  refine  crude  oil  shall  deter¬ 
mine  their  maximum  lawful  prices  pursuant  to 
this  Subpart  K  and  are  not  also  subject,  to 
Subpart  E. 

(2)  Crude  oil  refiners  which  are  also  gas 
plant  operators —  (T)  General.  Refiners  that 
refine  liquid  hydrocarbons  from  oil  and  gas 
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field  gases,  and  also  refine  crude  oil,  shall 
determine  their  May  15,  1973,  selling  prices 
and  increased  product  and  processing  costs  for 
natural  gas  liquids  and  natural  gas  liquid 
products  produced  in  gas  plants  pursuant  to 
this  subpart,  but  shall  determine  their  maximum 
lawful  selling  prices  pursuant  to  Subpart  E. 

(ii)  Calculation  of  increased  product  costs. 
Such  refiners  shall  calculate  the  increased 
product  costs  of  all  natural  gas  liquids  and 
the  increase  product  costs  attributable  to 
natural  gas  liquid  products  pursuant  to  §§  212. 
167  and  212.168,  and  shall  add  the  amount  of 
increased  product  costs  so  determined  to  the 
amount  of  increased  product  costs  incurred  in 
each  month  of  measurement  and  determined  to  be 
allocable  to  the  appropriate  product  category 
under  the  refiner's  cost  allocation  formulae  of 
§  212.83(c)(1):  Provided,  That  the  amount  of 
such  increased  product  costs  allocable  to  pro¬ 
pane  prices  is  limited  pursuant  to  the  provi¬ 
sions  of  §  212.168(c)  and  §  212.83(c) (1) (ii)  (F) . 

(iii)  Calculation  of  increased  processing 
costs.  Such  refiners  shall  calculate  increased 
processing  costs  attributable  to  natural  gas 
processing  pursuant  to  §  212.165,  and  shall  add 
the  amount  of  increased  processing  costs  so 
determined  to  the  amount  of  increased  non¬ 
product  costs  attributable  to  refinery  cpera- 
tions  incurred  in  each  month  of  measurement 
and  determined  to  be  allocable  to  prices  charged 
for  covered  products  pursuant  to  the  formulae 
in  §  212.83(c) . 

(iv)  Calculation  of  increased  marketing 
costs.  Such  refiners  shall  calculate  allowable 
increased  marketing  costs  pursuant  to  §  212.83. 

(c)  Sales  of  ethane.  This  subpart  does  not 
apply  to  sales  of  ethane. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511,  Pub. 
L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-332;  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  E.O.  11790,  39  FR 
23185;  Energy  Organization  Act,  Pub.  L.  95-91; 
E.O.  12009,  42  FR  46267) 

[39  FR  44412,  Dec.  24,  1974.  Redesignated  and 
amended  at  40  FR  6200,  Feb.  10,  1975;  41  FR 
9088,  Mar.  3,  1976;  41  FR  15340,  Apr.  12,  1976] 

§  212.162  Definitions . 

For  purposes  of  this  subpart — 

"Cost  of  natural  gas  shrinkage"  means  the 
reduction  in  selling  price  per  thousand  cubic 
feet  (MCF)  of  natural  gas  processed,  which  is 
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attributable  to  the  reduction  in  volume  or  BTU 
value  of  the  natural  gas  resulting  from  the 
extraction  of  natural  gas  liquids,  as  determined 
pursuant  to  the  contract  in  effect  at  the  time 
for  which  cost  of  natural  gas  shrinkage  is 
being  measured,  and  under  which  the  processed 
natural  gas  is  sold. 

"Firm"  means  a  parent  and  the  consolidated 
and  unconsolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls. 

"First  sale"  means,  with  respect  to  natural 
gas  liquids  or  natural  gas  liquid  products,  the 
first  transfer  for  value  to  a  class  of  purchaser 
for  which  a  fixed  price  per  unit  of  volume  is 
determined. 

"Gas  plant"  means  a  facility  in  which  natural 
gas  liquids  are  separated  from  natural  gas,  or 
in  which  natural  gas  liquids  are  fractionated 
or  otherwise  separated  into  natural  gas  liquid 
products,  or  both.  For  purposes  of  conputing 
increased  processing  costs  under  §  212.165,  and 
for  purposes  of  determining  the  eligibility  of 
production  from  a  plant  to  receive  the  prices 
specified  in  §  212.164(e),  a  "gas  plant"  in¬ 
cludes  any  natural  gas  or  natural  gas  liquid 
gathering  facilities  and  the  transportation 
lines  (including  conpression  stations)  connect¬ 
ing  these  facilities  to  the  actual  physical 
plant  at  which  the  natural  gas  or  natural  gas 
liquids  are  processed:  Provided,  That  natural 
gas  gathering  facilities  and  related  transpor¬ 
tation  lines  shall  be  considered  a  part  of  a 
gas  plant  for  these  purposes  only  if  the  first 
seller  of  the  natural  gas  liquids  or  natural 
gas  liquid  products  produced  in  the  plant  has 
no  beneficial  interest  in  the  residue  gas  from 
the  plant. 

"Gas  plant  operator "  means  any  firm,  including 
a  gas  plant  cwner,  which  operates  a  gas  plant 
and  keeps  the  gas  plant  records. 

"Gas  plant  owner"  means  any  firm  with  an 
ownership  interest  in  a  gas  plant. 

"Groundbreaking"  means  the  date  on  which  the 
actual  physical  construction  of  a  gas  plant  is 
undertaken. 

"Natural  gas  liquids"  means  a  mixed  hydrocar¬ 
bon  stream  containing,  in  whole  or  in  substan¬ 
tial  part,  mixtures  of  ethane,  butane  (iso¬ 
butane  and  normal  butane),  propane  or  natural 
gasoline. 

"Natural  gas  liquid  products"  means  the  sepa¬ 
rate  products  derived  from  natural  gas  liquids, 
including  butane  (iso-butane  and  normal  bu¬ 
tane),  propane,  propane-butane  mixtures,  and 
natural  gasoline,  but  not  ethane. 

"Net-back  sale"  means,  with  respect  to  natural 
gas  liquids,  any  transfer  for  value  to  a  class 
of  purchaser  for  which  a  percentage  of  the 
revenues  from  the  first  sale  of  natural  gas 
liquids  or  natural  gas  liquid  products  is  re¬ 
ceived. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended  Pub.  L.  93-511,  Pub. 


L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-332;  Pub.  L.  94-385,  Pub.  L.  95-70,  Pub. 
L.  95-91;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended,  Pub.  L.  94-385, 
Pub.  L.  95-70;  Energy  Conservation  and  Produc¬ 
tion  Act,  Pub.  L.  94-385,  as  amended.  Pub.  L. 
95-70,  Pub.  L.  95-91;  Department  of  Energy 
Organization  Act,  E.O.  11790,  39  FR  23185; 

Energy  Organization  Act,  E.O.  12009,  42  FR 

46267) 

[39  FR  44412,  Dec.  24,  1974.  Redesignated  at 
40  FR  6200,  Feb.  10,  1975,  and  amended  at  43  FR 
43000,  Sept.  21,  1978] 

§  212.163  General  price  rule. 

(a)  First  sale.  A  royalty  owner,  producer, 
gas  plant  owner,  gas  plant  operator  or  other 
entity  may  not  charge  to  (or  receive  from)  any 
class  of  purchaser  a  price  in  excess  of  the 
weighted  average  price  at  which  natural  gas 
liquids  or  natural  gas  liquid  products  were 
lawfully  priced  in  transactions  with  the  class 
of  purchaser  concerned  on  May  15,  1973,  except 
to  the  extent  permitted  by  this  subpart. 

(b)  Net-back  sale.  A  royalty  owner,  pro¬ 

ducer,  gas  plant  owner,  gas  plant  operator,  or 
other  entity  that  transferred  natural  gas 
liquids  or  natural  gas  liquid  products  to  any 
class  of  purchaser  on  May  15,  1973,  in  a  net- 
back  sale  shall  not  charge  (or  receive)  per 
gallon  revenues  for  such  natural  gas  liquids 
or  natural  gas  liquid  products  in  excess  of 
the  per  gallon  revenues  received  in  such  net- 
back  sales  on  May  15,  1973,  except  to  the 

extent  that  the  first  sale  price  upon  which 
the  net-back  amount  is  determined  is  permitted 
to  increase  above  its  May  15,  1973,  level  pur¬ 
suant  to  this  subpart,  and  except  to  the  extent 
that  the  method  for  determining  the  amount  of 
the  net-back  is  changed,  provided,  however, 
that  ary  change  in  the  method  of  determining 
the  amount  of  ary  net-back  shall  not  constitute 
an  increased  product  cost  or  an  increased  non¬ 
product  cost. 

§  212.164  Adjusted  May  15,  1973,  first  sale 
price. 

(a)  Natural  gas  liquid  products.  For  pur¬ 

poses  of  determining  lawful  prices  of  natural 
gas  liquid  products  in  a  first  sale  pursuant 
to  this  subpart,  a  firm  may  use,  in  lieu  of 
the  weighted  average  price  at  which  natural 
gas  liquid  products  were  lawfully  priced  in 
first  sale  transactions  with  a  class  of  pur¬ 
chaser  cn  May  15,  1973,  prices  of  not  more 

than  $.085  per  gallon  for  prepane,  not  more 
than  $0.09  per  gallon  for  butane,  and  not  more 
than  $.10  per  gallon  for  natural  gasoline. 

(b)  Natural  gas  liquids.  For  purposes  of 


determining  lawful  prices  of  natural  gas  liquids 
in  a  first  sale,  if  the  first  sale  price  of 
natural  gas  liquids  on  May  15,  1973,  represented 
a  discount  from  the  lawful  first  sale  prices  of 
natural  gas  liquid  products  at  the  nearest 
sales  point  for  such  products  on  that  date,  a 
firm  may  use,  in  lieu  of  the  actual  May  15, 
1973,  first  sale  prices  of  natural  gas  liquids, 
first  sale  prices  of  natural  gas  liquids  com¬ 
puted  on  the  basis  of  not  more  than  $.085  per 
gallon  for  the  prepane  content,  not  mere  than 
$.09  per  gallon  for  the  butane  content,  and 
not  more  than  $ .  10  per  gallon  for  the  natural 
gasoline  content,  provided  that  the  natural 
gas  liquids  first  sale  prices  thus  conputed 
shall  be  reduced  by  the  same  percentage  dis¬ 
count  from  the  adjusted  first  sale  prices  for 
the  component  natural  gas  liquid  products  as 
the  actual  May  15,  1973,  first  sale  prices  of 
natural  gas  liquids  were  reduced  from  the  ac¬ 
tual  May  15,  1973,  selling  prices  of  natural 
gas  liquid  products  at  the  nearest  sales  point 
of  the  natural  gas  liquids  purchaser  for  such 
products. 

(c)  Imputed  May  15,  1973,  first  sale  prices 
for  natural  gas  liquid  products  from  new  gas 

plants  where  groundbreaking  did  not  occur  un¬ 

til  January  1,  1975,  or  thereafter.  For  pur- 
posesof  determining  lawful  prices  of  natural 
gas  liquid  products  produced  in  a  gas  plant 
where  groundbreaking  did  not  occur  until  Jan¬ 
uary  1,  1975,  or  thereafter,  a  firm  may  use  as 
the  wei^ited  average  price  at  which  natural 
gas  liquid  products  were  lawfully  priced  in 
first  sale  transactions  on  May  15,  1973,  prices 
of  not  more  than  $.12  per  gallon  for  propane, 
not  more  than  $.12.5  per  gallon  for  butane, 
and  not  more  than  $.13.5  per  gallon  for  natural 
gasoline. 

(d)  Irrputed  May  15,  1973,  first  sale  prices 
for  natural  gas  liquids  from  new  gas  plants 

where  groundbreaking  did  not  occur  until  Jan¬ 

uary  1,  1975,  or  thereafter.  For  purposes  of 
determining  lawful  prices  of  natural  gas  liquids 
produced  in  a  gas  plant  where  groundbreaking 
did  not  occur  until  January  1,  1975,  or  there¬ 
after,  a  firm  may  use  as  the  weighted  average 
price  at  which  natural  gas  liquids  were  law¬ 
fully  priced  in  first  sale  transactions  on  May 
15,  1973,  prices  conputed  on  the  basis  of  not 
more  than  $.115  per  gallon  for  propane  content, 
not  more  than  $.12  per  gallon  for  butane  con¬ 
tent,  and  not  more  than  $.13  per  gallon  for 
natural  gasoline  content. 

(e)  Imputed  May  15,  1973,  first  sale  prices 
for  natural  gas  liquids  and  natural  gas  liquid 

products  produced  in  gas  plants  where  addition¬ 

al  capital  expenditures  have  been  made  on  Jan¬ 
uary  1,  1975,  and  thereafter^  (T)  For  pur- 

poses  of  determining  lawful  prices  of  natural 
gas  liquids  and  natural  gas  liquid  products 
produced  in  a  gas  plant  where  additional  capital 
expenditures  have  been  made  on  or  after  January 
1,  1975,  resulting  in  an  increase  in  either  the 
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volumetric  capacity  of  the  plant  or  the  extrac¬ 
tion  capability  of  the  plant,  a  firm  may  use, 
in  determining  the  weighted  average  price  at 
which  natural  gas  liquids  and  natural  gas  liq¬ 
uid  products  were  lawfully  priced  on  May  15, 
1973,  first  sale  prices  which  exceed  the  ad¬ 
justed  May  15,  1973,  first  sale  prices  other¬ 
wise  permitted  to  be  used  under  this  section 
by  not  more  than  $.035  per  gallon,  provided 
that: 

(1)  The  inputed  May  15,  1973,  first  sale 
prices  permitted  under  this  section  may  exceed 
the  adjusted  May  15,  1973,  per  gallon  prices 
otherwise  permitted  by  an  amount  which  is  in 
the  same  proportion  to  $.035  as  the  increase  in 
the  bock  value  of  the  plant  attributable  to  the 
capital  expenditures  is  to  the  total  book  value 
of  the  plant  after  the  expenditures  were  made; 
and 

(ii)  The  total  amount  of  capital  expenditures 
made  mast  be  equal  to  or  greater  than  50  percent 
of  the  original  cost  of  the  plant. 

(2)  For  purposes  of  determining  lawful  prices 
of  natural  gas  liquids  and  natural  gas  liquid 
products  produced  in  a  gas  plant  where  addi¬ 
tional  capital  expenditures  have  been  made  on 
or  after  January  1,  1975,  resulting  in  the 
accomodation  of  a  natural  gas  stream  which 
could  not  otherwise  have  been  processed  in  the 
plant,  a  firm  may  use,  in  determining  the 
weighted  average  price  at  which  natural  gas 
liquids  and  natural  gas  liquid  products  were 
lawfully  priced  on  May  15,  1973: 

(i)  Prices  which  are  computed  in  accordance 
with  the  provisions  of  paragraph  (d)(1)  (i)  and 
(ii)  of  this  section;  or 

(ii)  Natural  gas  liquid  product  prices  of 
not  more  than  $.12  per  gallon  for  propane,  not 
more  than  $.125  per  gallon  for  butane,  and  not 
more  than  $.135  per  gallon  for  natural  gasoline, 
and  natural  gas  liquid  prices  of  not  more  than 
$.115  per  gallon  for  the  prepane  content,  not 
more  than  $.12  per  gallon  for  the  butane  con¬ 
tent,  and  not  more  than  $.13  per  gallon  for 
the  natural  gasoline  content,  provided  that 
these  inputed  May  15,  1973,  first  sale  prices 
nay  be  used  only  with  respect  to  production 
attributable  to  the  newly  accommodated  natural 
gas  stream. 

[39  FR  44412,  Dec.  24,  1974.  Redesignated  at 
40  FR  6200,  Feb.  10,  1975,  and  amended  at  40  FR 
39853,  Aug.  29,  1975;  41  FR  24113,  June  15, 
1976] 

§  212.165  Increased  processing  costs. 

(a)  Rule.  Subject  to  the  limitations  and 
requirements  set  forth  in  this  section,  a  firm 
may  increase  the  first  sale  price  of  natural 
gas  liquids  and  natural  gas  liquid  products 
which  it  sells  to  reflect,  on  a  dollar-for- 
dollar  basis,  increased  processing  costs  which 
it  has  incurred  since  the  firm's  base  quarter. 


For  purposes  of  this  section,  the  base  quarter 
for  any  firm  is  that  fiscal  quarter  which 
includes  the  month  of  May  1973,  except  that  if 
the  firm  conmenced  gas  processing  operations 
after  May  1,  1973,  the  base  quarter  is  the 
first  full  fiscal  quarter  of  the  firm  after  the 
ccrrmencement  of  gas  plant  production. 

(b)  Calculation  of  increased  processing 
costs.  (1)  For  any  firm,  processing  costs 
with  respect  to  any  gas  plant  or  plants  for 
any  current  month  are  the  total  amount  of 
allowable  costs  incurred  (or  deemed  under  this 
section  to  have  been  incurred)  by  that  firm 
with  respect  to  that  gas  plant  or  plants  in 
that  month,  divided  by  the  volume  of  natural 
gas  liquids  and  natural  gas  liquid  products 
owned  by  the  firm  (after  processing)  and  pro¬ 
duced  in  that  plant  or  plants  in  that  month. 
Processing  costs  with  respect  to  such  plant  or 
plants  for  the  base  quarter  are  the  total 
amount  of  allowable  costs  incurred,  or  deemed 
to  have  been  incurred,  by  that  firm  with  re¬ 
spect  to  such  plant  or  plants  in  the  base  quar¬ 
ter,  divided  by  the  volume  of  natural  gas  liq¬ 
uids  and  natural  gas  liquid  products  owned  by 
the  firm  and  produced  in  that  plant  or  plants 
in  the  base  quarter.  Provided,  That  in  calcu¬ 
lating  such  processing  costs,  the  rules  herein¬ 
after  set  forth  in  this  paragraph  (b)  and  in 
paragraph  (c)  of  this  section  shall  be  fol¬ 
lowed.  Increased  processing  costs  for  any 
current  month  are  the  difference  between  pro¬ 
cessing  costs  for  the  current  month  and  pro¬ 
cessing  costs  for  the  base  quarter,  multiplied 
by  the  volume  of  natural  gas  liquids  and  natural 
gas  liquid  products  owned  by  the  firm  (after 
processing)  and  produced  in  the  current  month 
in  the  plant  or  plants  for  which  processing 
costs  are  being  measured.  Total  increased  pro¬ 
cessing  costs  are  the  net  of  increases  in  par¬ 
ticular  items  of  allowable  costs  (including 
payments  made  or  received  under  paragraph  (c) 

(3)  of  this  section),  less  decreases  in  other 
particular  items  of  allowable  costs  (including 
payments  rrade  or  received  under  paragraph  (c) 
(3)  of  this  section). 

(2)  Allowable  costs.  Allowable  costs,  for 
purposes  of  calculating  processing  costs  and 
increased  processing  costs,  are  those  costs 
defined  below  which  are  attributable  to  gas 
plant  operations:  Provided,  That  no  costs 
shall  be  included  in  any  particular  category 
of  processing  costs  if  they  are  included  in  any 
other  category  of  processing  costs,  or  are 
included  in  product  costs  or  marketing  costs. 

(i)  Depreciation  cost.  Depreciation  cost  is 
the  cost  attributable  to  the  depreciation  of 
gas  plant  facilities  and  equipment  used  for 
processing  natural  gas  or  natural  gas  liquids. 
Depreciation  costs  for  ary  gas  plant  facility 
or  equipment  shall  be  calculated,  for  both  the 
base  quarter  and  the  current  month,  on  a  total- 
uni  ts-of  -production  basis,  i.e.,  by  amortizing 
the  original  cost  of  the  particular  investment 
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equally  over  the  total  volume  of  natural  gas 
liquids  and  natural  gas  liquid  products  reason¬ 
ably  expected  to  be  produced  from  the  facility 
or  equipment,  regardless  of  the  volumes  actual¬ 
ly  produced  or  to  be  produced  in  the  base  quar¬ 
ter  or  in  any  current  month.  A  firm  claiming 
increased  costs  of  depreciation  shall  estab¬ 
lish  and  maintain  records  setting  forth  the 
data  and  analytical  method  by  which  base  quar¬ 
ter  and  current  month  unit  depreciation  is 
calculated  under  these  rules.  A  firm  v^iich 
purchases  an  existing  facility  shall  use  the 
same  unit  depreciation  costs  for  that  facility 
as  the  seller  used,  and  shall  obtain  a  certi¬ 
fication  from  the  seller  as  to  such  unit  de¬ 
preciation  costs  prior  to  attributing  any  de¬ 
preciation  to  the  facility  purchased.  In  no 
event  may  a  firm  or  firms  claim,  in  cumulative 
increased  depreciation  costs  for  a  particular 
capital  asset,  an  aggregate  amount  of  more 
than  the  total  original  dollar  investment  in 
that  capital  asset  (counting  any  improvements 
as  part  of  the  original  investment),  nor  shall 
any  firm  be  permitted  to  claim  increased  de¬ 
preciation  costs  to  the  extent  that  the  cost 
of  the  asset  is  deemed  under  these  rules  to 
have  been  attributable  to  production  of  natural 
gas  liquids  or  natural  gas  liquid  products 
prior  to  October  1,  1978.  If  a  firm  calculates 
plant  fuel  costs  under  paragraph  (b)  (2) (iii) (B) 
of  this  section,  no  depreciation  costs  shall 
be  allowed  for  capital  investments  which  effect 
fuel  conservation.  At  any  gas  plant  where  the 
firm  uses  an  adjusted  May  15,  1973,  first  sale 
price  pursuant  to  §  212.164  (c),  (d),  or  (e), 
depreciation  shall  not  constitute  an  allowable 
processing  cost.  A  firm  nay  elect,  on  a  plant- 
by-plant  basis  and  at  the  time  of  first  selling 
natural  gas  liquids  or  natural  gas  liquid  prod¬ 
ucts  from  that  plant,  to  claim  increased  de¬ 
preciation  costs  or  to  use  the  adjusted  price 
under  §  212.164  (c),  (d),  or  (e)  (where  per¬ 
mitted).  A  firm  shall  be  bound  by  its  elec¬ 
tion  in  all  subsequent  months.  A  firm  utiliz¬ 
ing  the  adjusted  prices  of  §  212.164  (c),  (d), 
or  (e)  at  any  time  prior  to  the  effective  date 
of  this  §  212.165(b)  (2)  (i)  shall  be  deemed  to 
have  elected  such  method  for  the  plant  or 
plants  in  question  in  lieu  of  claiming  increased 
costs  of  depreciation. 

(ii)  Labor  cost.  Labor  cost  is  the  total 
amount  of  direct  and  indirect  remuneration  or 
inducement  for  personal  services  which  are 
reasonably  subject  to  valuation  for  those  per¬ 
sonnel  errployed  at  a  gas  plant  or  directly 
involved  in  gas  plant  operations,  including 
that  portion  of  the  costs  of  any  contract  with 
an  unrelated  entity  attributable  to  personnel 
other  than  employees  that  perform  such  services. 
Costs  in  this  category  may  include  salaries 
paid  to  personnel  who  own  all  or  any  portion 
of,  or  receive  profits  from,  the  firm  involved, 
for  personal  services  that  are  wholly  and  spe¬ 
cifically  attributable  to  gas  plant  operations. 


Cwner  salary  cost  increases  are  limited  to  the 
weighted  average  percentage  increase  in  sala¬ 
ries  granted  to  all  employees  of  the  firm  since 
May  15,  1973.  Such  salaries  are  not  permitted 
as  an  allowable  cost  for  any  cwner  who  did  not 
draw  a  salary  during  May  1973  or  the  initial 
quarter  of  gas  plant  operations  except  where  an 
owner  has  drawn  a  salary  prior  to  May  1,  1979, 
but  did  not  draw  a  salary  during  May  1973  or 
the  initial  quarter  of  the  firm's  operations 
because  of  economic  or  other  financial  consid¬ 
erations.  In  such  a  case  a  portion  of  the 
owner's  current  salary  can  be  shewn  as  an 
increased  cost,  up  to  the  weighted  average 
percentage  increase  in  salaries  granted  to  all 
other  employees  of  the  firm  since  May  15,  1973, 
or  the  initial  quarter  of  the  firm's  operations. 
Salaries  of  owners  must  be  reasonable  and  bear 
a  direct  relationship  to  services  devoted  to 
the  firm's  gas  plant  activities.  The  realloca¬ 
tion  of  "net  profits"  frcxn  operations  to  "own¬ 
er  salaries"  for  the  sole  purpose  of  increasing 
the  costs  available  for  passthrough  will  not  be 
permitted.  For  purposes  of  this  paragraph  (b) 
(2)(ii),  an  "unrelated  entity"  is  an  entity 
which  is  not  part  of  the  firm  and  which  has  no 
equity  interest  in  ary  gas  plant  or  plants  (or 
in  the  natural  gas  liquids  or  natural  gas  liquid 
products  produced  therefrom)  in  which  the  firm 
has  such  an  interest. 

(iii)  Plant  fuel  cost — (A)  In  general . 
Plant  fuel  cost  is  the  total  amount  of  cost  for 
fuels  utilized  to  operate  a  gas  plant.  Except 
as  provided  in  paragraph  (b) (2) (iii) (B)  of  this 
section,  if  and  to  the  extent  that  natural  gas 
processed  at  the  plant  is  used  for  plant  fuel, 
no  costs  attributable  thereto  shall  be  accounted 
for  as  processing  costs,  but  may  be  accounted 
for  as  cost  of  natural  gas  shrinkage  under  § 
212.167. 

(B)  Optional  plant  fuel  incentive.  For  any 
plant,  a  firm  may  calculate  increased  costs  of 
plant  fuel  in  the  following  manner:  Provided, 
That  the  firm  shall  neither  claim  depreciation 
costs  associated  with  capital  investments  which 
effect  plant  fuel  conservation,  nor  use  the 
cost  of  those  investments  to  qualify  for  the 
incentive  price  of  §  212.164  (c)-(e)  if  it 
calculates  increased  plant  fuel  costs  in  such 
fashion:  Multiply  the  base  gas  plant  fuel 
usage  by  the  gas  plant  input  for  the  current 
month  and  by  the  amount  which  represents  the 
difference  between  average  gas  plant  fuel  cost 
rate  in  the  current  month  and  the  average  gas 
plant  fuel  cost  rate  in  the  base  quarter  where: 

"Average  gas  plant  fuel  cost  rate"  means  the 
weighted  average  cost  of  gas  plant  fuel  per  unit 
of  energy  utilized  as  fuel  (e.g.,  dollars  per 
million  British  Thermal  Units  (MMBtu)  or  dollars 
per  thousand  cubic  feet  (Mcf)).  Where  the 
plant  fuel  is  natural  gas  processed  at  the 
plant,  the  total  dollar  amount  of  gas  plant 
fuel  for  any  period  is  determined  by  multiplying 
the  volume  of  fuel  by  the  sales  price  of  the 
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residue  gas  in  that  period.  Where  residue  gas 
has  been  sold  on  a  different  basis  in  the 
current  month  than  in  the  base  quarter  (e.g. , 
MMBtu  versus  Mcf),  base  quarter  costs  shall  be 
converted  into  the  unit  under  which  residue  gas 
is  sold  in  the  current  month. 

"Base  gas  plant  fuel  usage"  means  the  amount 
of  gas  plant  fuel,  in  units  of  energy  (MMBtu  or 
Mcf),  used  per  Mcf  or  MMBtu  of  gas  plant  input 
during  the  base  quarter. 

"Gas  plant  input"  means  the  volume  of  raw 
natural  gas  processed  at  the  gas  plant  during 
the  period  in  question. 

(iv)  Maintenance  cost.  Maintenance  cost  is 
the  dollar  amount  of  costs  attributable  to 
normal  gas  plant  maintenance  and  repair,  in¬ 
cluding  the  cost  of  contract  maintenance  under 
contract  with  an  unrelated  entity.  For  pur¬ 
poses  of  this  paragraph  (b)(2)(iv),  the  term 
"unrelated  entity"  has  the  meaning  given  that 
term  in  paragraph  (b)(2)(ii),  of  this  section. 

(v)  General  and  administrative  costs.  Gen¬ 
eral  and  administrative  costs  are  the  ordinary 
and  necessary  expenses  of  management  and  admin¬ 
istration  (including  overhead)  attributable  to 
gas  plant  operations  under  generally  accepted 
accounting  principles  historically  and  consis¬ 
tently  applied  by  the  firm,  provided  that  any 
such  costs  which  are  attributable  to,  or  incur¬ 
red  by,  a  corporate  or  other  organizational 
administrative  unit  not  directly  and  exclusive¬ 
ly  involved  with  gas  plant  operations  shall 
not  be  an  allowable  cost.  Costs  in  this  cate¬ 
gory  include  legal  and  accounting  fees,  inter¬ 
plant  gas  transportation  cost,  and  salaries 
paid  to  personnel  who  own  all  or  any  portion 
of,  or  receive  profits  from,  the  firm  involved, 
for  personal  services  that  are  wholly  and  spe¬ 
cifically  attributable  to  gas  plant  operations. 
Owner  salary  cost  increases  are  limited  to 
the  weighted  average  percentage  increase  in 
salaries  granted  to  all  employees  of  the  firm 
since  May  15,  1973.  Owner  salaries  are  not 
permitted  as  an  allowable  cost  for  any  owner 
who  did  not  draw  a  salary  during  May  1973  or 
the  initial  quarter  of  gas  plant  operations, 
except  where  an  owner  has  drawn  a  salary  prior 
to  May  1,  1979,  but  did  not  draw  a  salary 
during  May  1973  or  the  initial  quarter  of  the 
firm's  operations  because  of  economic  or  other 
financial  considerations.  In  such  a  case  a 
portion  of  the  owner's  current  salary  can  be 
shewn  as  an  increased  cost,  up  to  the  weighted 
average  percentage  increase  in  salaries  granted 
to  all  other  employees  of  the  firm  since  May 
15,  1973,  or  the  initial  quarter  of  the  firms 
operations.  Salaries  of  owners  mist  be  reason¬ 
able  and  bear  a  direct  relationship  to  ser¬ 
vices  devoted  to  the  firm's  activities.  The 
reallocation  of  "net  profits"  from  operations 
to  "owner  salaries"  for  the  sole  purpose  of 
increasing  the  costs  available  for  passthrough 
is  not  permitted. 

(vi)  Federal,  State,  and  local  tax  cost. 


Federal,  State,  and  local  tax  cost  is  the  cost 
of  Federal,  State,  and  local  property,  excise, 
franchise,  and  other  similar  taxes  incurred 
with  respect  to  gas  plants  or  gas  plant  opera¬ 
tions.  However,  the  term  does  not  include  Fed¬ 
eral,  State,  or  local  income  taxes.  The  term 
also  does  not  include  production  or  severance 
taxes . 

(vii)  Utility  cost.  Utility  cost  is  the 
dollar  amount  of  costs  incurred  for  utilities 
necessary  for  the  operation  of  a  gas  plant. 

(viii)  Interest  cost.  Interest  cost  is  the 
dollar  amount  incurred  for  interest  an  the 
amount  of  money  borrowed  frem  an  unrelated 
entity  for  the  purpose  of  constructing,  expand¬ 
ing,  or  operating  a  gas  plant,  or  which  is 
otherwise  attributable  (based  on  relative  oper¬ 
ating  costs  or  investment  costs)  to  gas  plant 
operations.  For  purposes  of  this  paragraph 
(b) (2) (viii) ,  the  term  "unrelated  entity"  has 
the  meaning  given  that  term  in  paragraph  (b) 

( 2 ) ( ii )  of  this  section . 

(ix)  Cost  of  operating  materials  and  sup¬ 
plies.  Operating  materials  and  supplies  cost 
is  the  cost  of  materials  and  supplies  which  are 
directly  attributable  to  gas  plant  operations. 
This  category  includes  materials  such  as  absorp¬ 
tion  oil,  process  chemicals,  and  other  indus¬ 
trial  supplies  which  are  not  depreciable  assets 
under  generally  accepted  accounting  practices 
historically  and  consistently  applied  by  the 
firm. 

(3)  Limitations  on  increased  processing 
costs  for  new  plants.  Notwithstanding  any 
other  provision  of  this  §  212.165,  if:  (i)  A 
firm  had  an  interest  in  one  or  more  gas  plants 
(or  in  the  production  from  one  or  more  gas 
plants)  which  were  operating  in  the  base  quar¬ 
ter,  and  if  (ii)  the  firm  separately  calculates 
and  aggregates  increased  processing  costs  for 
a  gas  plant  or  group  of  gas  plants  which  were 
not  in  existence  and  operating  in  the  base 
quarter,  then,  in  calculating  the  increased 
processing  costs  for  a  new  plant,  the  new 
plant's  base  quarter  processing  costs  shall  be 
equal  to  the  firm's  firnwide  base  period  pro¬ 
cessing  costs.  If  a  particular  volume  of 
natural  gas  or  natural  gas  liquids  is  currently 
being  processed  by  another  firm  under  a  fee  or 
cost-sharing  arrangement,  and  such  natural  gas 
or  natural  gas  liquids  were  being  processed 
directly  by  the  paying  firm  in  the  base  quar¬ 
ter,  base  quarter  processing  costs  for  such 
natural  gas  or  natural  gas  liquids  shall  in¬ 
clude  the  costs  of  processing  such  natural  gas 
or  natural  gas  liquids. 

(c)  Accounting  procedures  for  calculating 
processing  costs  incurred  by  a  firm —  ( 1 )  Gen¬ 
eral.  Ml  processing  costs  shall  be  calculated 
in  accordance  with  generally  accepted  account¬ 
ing  practices  historically  and  consistently  ap¬ 
plied  by  the  firm  for  certified  annual  finan¬ 
cial  statements  filed  by  or  on  behalf  of  such 
firm  with  the  Securities  and  Exchange  Conrnis- 
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sion  or  a  oorrparable  State  regulatory  agency 
(or  if  no  certified  financial  statements  are 
so  filed,  according  to  generally  accepted  ac¬ 
counting  practices  historically  and  consist¬ 
ently  applied  by  the  firm  for  certified  annual 
financial  reports  prepared  by  an  independent 
accounting  firm) ,  except  as  otherwise  provided 
in  this  section.  No  capital  investments  may 
be  included  in  processing  costs  as  expenses, 
but  must  be  capitalized  and  depreciated  as 
specified  in  the  definition  of  depreciation 
costs. 

(2)  Extraordinary  or  irregular  costs .  Any 
item  of  cost  which:  (T)  Is  paid  or  incurred 
at  greater  than  regular  monthly  intervals,  or 
(ii)  is  paid  or  incurred  each  month  but  in  sig¬ 
nificantly  different  amounts  independent  of 
variations  in  the  amount  of  production  shall  be 
prorated  or  accrued  over  the  appropriate  period 
pursuant  to  generally  accepted  accounting  prac¬ 
tices  historically  and  consistently  applied 
for  purposes  of  calculating  processing  costs 
under  this  section.  In  selecting  the  appropri¬ 
ate  period  for  either  the  current  month  or  the 
base  quarter  the  burden  shall  be  on  the  firm 
to  choose  that  period  which  accurately  reflects 
the  period  to  which  the  particular  item  of  cost 
is  attributable.  A  firm  shall  maintain  records 
setting  forth  the  data  and  rationale  under 
which  the  appropriate  proration  period  is  estab¬ 
lished,  both  for  the  base  quarter  and  for  any 
current  month  in  which  such  extraordinary  or 
irregular  costs  may  be  incurred.  Costs  in 
this  category  include,  but  are  not  limited  to, 
annual  taxes,  insurance,  and  extraordinary 
maintenance  expenses.  However,  if  the  total 
amount  of  all  such  irregular  or  extraordinary 
costs  incurred  in  any  current  month  is  less 
than  $0.0025  per  gallon,  such  costs  need  not  be 
prorated.  Notwithstanding  any  other  provisions 
of  this  paragraph  (c)(2),  costs  which  are  not 
incurred  at  regular  intervals,  or  which  are 
incurred  in  amounts  which  vary  substantially 
from  period  to  period,  may  not  be  accrued,  but 
must  be  prorated  subsequent  to  their  incurrence. 

(3)  Processing  costs  deemed  incurred  by  a 
firm — (T1  General  rule.  Except  as  otherwise 
provided  in  this  paragraph  (3),  a  firm's  pro¬ 
cessing  costs  are  only  those  costs  attributable 
to  gas  plant  operations,  as  defined  in  paragraph 
(b)(2)  of  this  section,  which  the  firm  actually 
incurs.  A  firm  shall  deduct  from  its  processing 
costs,  pursuant  to  the  following  paragraphs  (c) 
(3)  (ii)  and  (iii)  of  this  section,  all  or  a 
portion  of  the  amounts  paid  to  it  by  other 
firms  on  account  of  the  firm's  processing 
(including  gathering)  of  natural  gas  or  natural 
gas  liquids  for  such  other  firms.  Paragraphs 
(3)(ii)  and  (iii)  of  this  §  212.165(c)(3)  apply 
to  all  firms  that  make  or  receive  payments  to 
or  frcxn  another  firm  for  the  processing  (inr- 
eluding  gathering)  of  natural  gas  or  natural 
gas  liquids,  no  matter  hew  such  payments  are 
characterized.  Firms  that  do  not  engage  in 


any  first  sales  (as  defined  in  §  212.162)  of 
natural  gas  liquids  or  natural  gas  liquid  pro¬ 
ducts  are  not  required  to  account  for  proces¬ 
sing  fee  or  other  payments  made  or  received; 
however,  if  the  other  party  or  parties  to  such 
payments  engage  in  any  first  sales  of  natural 
gas  liquids  or  natural  gas  liquid  products, 
such  party  or  parties  shall  account  for  such 
payments  as  provided  in  this  §  212.165(c)(3). 

(ii)  Apportionment  of  costs  under  gas  plant 
operating  agreements.  Firms  having  an  interest 
in  the  same  gas  plant  (or  in  the  production 
from  the  same  gas  plant)  under  a  general  gas 
plant  operating  agreement  in  which  the  parties 
agree  to  share  the  costs  of  operating  the  gas 
plant,  either  directly  or  by  reimbursement  to 
the  actual  gas  plant  operator,  shall  be  deemed 
to  have  incurred  allowable  processing  costs  in 
accordance  with  the  firms '  applicable  written 
agreement  for  the  sharing  of  costs.  In  the 
absence  a  written  cost  sharing  agreement,  such 
firms  shall  be  deemed  to  have  incurred  a  portion 
of  the  total  allowable  processing  costs  at  that 
gas  plant  determined  as  follows.  The  ratio  of 
the  firm's  costs  in  the  relevant  period  to 
total  allowable  costs  of  operating  the  gas 
plant  in  the  same  period  shall  be  equal  to  the 
ratio  of  the  volume  of  the  natural  gas  liquids 
and  natural  gas  liquid  products  produced  at  the 
plant  and  owned  by  the  firm  in  the  relevant 
period  to  the  total  volume  of  the  production  at 
the  plant  during  the  same  period.  Each  firm 
shall  be  jointly  and  severally  responsible  for 
insuring  that  no  more  than  the  total  amount  of 
actual  allowable  costs  (as  defined  in  paragraph 

(b) (2)  of  this  section)  attributable  to  the 
natural  gas  liquids  and  natural  gas  liquid 
products  produced  in  the  plant  or  plants  are 
allocated  among  all  relevant  firms.  Payments 
which  reflect  a  direct  reimbursement  of  proces¬ 
sing  costs  under  a  basic  gas  plant  operating 
agreement  shall  not  be  treated  under  §  212.165 

(c) (3) (iii)  below,  but  shall  be  accounted  for 
under  this  paragraph.  Conversely,  bona  fide 
fee  payments  made  or  received  in  return  for 
processing  of  natural  gas  or  natural  gas  liquids 
shall  not  be  treated  under  this  subparagraph, 
but  shall  be  accounted  for  under  §  212.165(c) 
(3) (iii)  belcw. 

(iii)  Payment  and  receipt  of  cash  or  in-kind 
consideration  for  processing  natural  gas  or 

natural  gas  liquids.  Where  a  firm  makes  or  re¬ 

ceives  a  bona  fide  payment,  whether  in  cash  or 
in  the  form  of  an  in-kind  transfer  of  natural 
gas  liquids  or  natural  gas  liquid  products,  to 
or  from  another  firm  in  return  for  the  process¬ 
ing  of  natural  gas  liquids  or  natural  gas 
liquid  products,  the  firm  shall  calculate  in¬ 
creased  processing  costs  incurred  by  it  as 
follows : 

(A)  The  firm  making  such  payments  shall  add 
to  its  otherwise  allowable  processing  costs  (as 
defined  in  paragraph  (b)(2)  of  this  section), 
in  both  the  current  month  and  the  base  quarter. 
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the  amount  of  such  payments  made  in  the  current 
month  and  the  amount  of  such  payments  made  in 
the  base  quarter,  respectively.  The  firm  shall 
then  derive  its  increased  processing  costs  as 
provided  in  paragraph  (b)(1)  of  this  section. 
Where  increased  processing  costs  are  aggregated 
under  paragraph  (c)(4)  of  this  section  on  a 
basis  such  that  there  are  no  base  quarter  costs 
attributable  to  the  natural  gas  liquids  or 
natural  gas  liquid  products  on  account  of  which 
such  payments  are  made,  base  quarter  processing 
costs  for  such  natural  gas  liquids  or  natural 
gas  liquid  products  shall  be  calculated  under 
paragraph  (b)(3)  of  this  section  in  the  same 
manner  as  for  new  plants. 

(B)  The  firm  receiving  such  payments  shall 
deduct  from  its  otherwise  allowable  processing 
costs  (as  defined  in  paragraph  (b)(2)  of  this 
section),  in  both  the  current  month  and  the 
base  quarter,  the  lesser  of  the  amount  of  the 
payment  received  in  the  current  month  and  the 
base  quarter,  respectively,  or  the  amount  of 
allowable  processing  costs  attributable  on  a 
volumetric  basis  to  the  natural  gas  liquids  or 
natural  gas  liquid  products  produced  in  the 
plant  and  owned  by  the  paying  firm  after  payment 
in  the  current  month  and  the  base  quarter, 
respectively.  The  firm  shall  then  derive  its 
increased  processing  costs  as  provided  in  para¬ 
graph  (b)(1)  of  this  section.  Where  increased 
processing  costs  are  aggregated  under  para¬ 
graph  (c)(4)  of  this  section  on  a  basis  such 
that  there  are  no  base  quarter  costs  attrib¬ 
utable  to  the  natural  gas  liquids  or  natural 
gas  liquid  products  on  account  of  which  such 
payments  are  made,  base  quarter  processing 
costs  for  such  natural  gas  liquids  or  natural 
gas  liquid  products  shall  be  calculated  under 
paragraph  (b)(3)  of  this  section  in  the  same 
manner  as  for  new  plants.  A  firm  shall  value 
payments  made  in  the  form  of  in— kind  transfers 
of  natural  gas  liquids  or  natural  gas  liquid 
products  under  this  paragraph  (c)(3)(iii),  by 
rrul  tip  lying  the  number  of  gallons  of  the  prod¬ 
ucts  paid  or  received  by  the  firm' s  applicable 
base  period  price  for  the  natural  gas  liquids 
or  natural  gas  liquid  products.  To  value  base 
quarter  transfers  the  firm  shall  use  its  actual 
May  15,  1973,  selling  price  for  the  products 

transferred,  and  to  value  current  period  trans¬ 
fers  the  firm  shall  use  the  higher  of  its  ac¬ 
tual  May  15,  1973,  price  of  the  applicable  ad¬ 
justed  price  of  §  212.164.  Once  the  transfers 
are  valued  a  firm  shall  calculate  its  increased 
processing  costs  with  respect  to  such  in-kind 
payments  in  accordance  with  paragraphs  (c)(3) 
(iii)  (A)  and  (B)  of  this  section. 

(4)  Aggregation  and  allocation  of  increased 
processing  costs.  The  provisions  of  § 212 . 168 
(a),  (b),  (c)  and  (e),  which  provide  for  the 

exclusion  of  increased  product  costs  attribut¬ 
able  to  ethane,  the  aggregation  of  increased 
product  costs,  the  allocation  of  increased 
product  costs  to  prepane,  and  the  allocation 


of  increased  product  costs  among  classes  of 
purchaser,  shall  also  apply  to  increased  pro¬ 
cessing  costs.  Increased  processing  costs  at¬ 
tributable  to  particular  products  shall  be  ag¬ 
gregated  on  the  same  basis  and  allocated  to  the 
same  products  as  are  increased  product  costs. 

(3)  Recovery  of  increased  processing  costs. 
Increased  processing  costs  incurred  by  a  firm 
shall  be  available  for  recovery  in  sales  by 
that  firm  of  natural  gas  liquids  or  natural  gas 
liquid  products  in  the  current  month,  Provided, 
That  such  increased  processing  costs  are  allo¬ 
cated  as  provided  in  paragraph  (c)(4)  of  this 
section.  Subject  to  the  provisions  of  §  212. 
169,  those  increased  processing  costs  shall 
also  be  available  for  recovery  in  sales  of  nat¬ 
ural  gas  liquids  and  natural  gas  liquid  prod¬ 
ucts  in  months  following  the  current  month, 
provided  that  such  costs  are  allocated  as  pro¬ 
vided  in  paragraph  (c)(4)  of  this  section. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93—275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94—385,  as  amended, 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[43  FR  43000,  Sept.  21,  1978,  as  amended  at  44 
FR  77122,  Dec.  28,  1979] 

§  212.166  Increased  marketing  costs. 

(a)  Rule.  Subject  to  the  limitations  and 
requirements  of  this  section,  a  firm  may  in¬ 
crease  the  first  sale  price  of  natural  gas 
liquids  and  natural  gas  liquid  products  to  re¬ 
flect,  on  a  dollar-for-dollar  basis,  increased 
marketing  costs  which  it  has  incurred  in  the 
sale  of  such  products  since  the  base  period. 

(b)  Calculation  of  increased  marketing 
costs.  TH  For  any  firm,  marketing  costs  for 
any  current  month  are  the  total  amount  of 
allowable  costs  incurred  by  that  firm  in  that 
month  with  respect  to  sales  of  natural  gas 
liquids  and  natural  gas  liquid  products  in  that 
month,  divided  by  the  total  volume  of  those 
products  sold  by  that  firm  in  that  month.  Base 
period  marketing  costs  are  the  total  amount  of 
allowable  costs  incurred  by  the  firm  in  the 
base  period  with  respect  to  sales  of  natural 
gas  liquids  and  natural  gas  liquid  products  in 
the  base  period,  divided  by  the  total  volume  of 
those  products  sold  by  the  firm  in  the  base 
period.  In  calculating  current  and  base  period 
marketing  costs,  a  firm  shall  follow  the  rules 
hereinafter  set  forth  in  this  paragraph  (b)  and 
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in  paragraph  (c)  of  this  section.  Increased 
marketing  costs  for  any  current  month  are  the 
difference  between  marketing  costs  for  the  cur¬ 
rent  month  and  marketing  costs  for  the  base 
period,  rrultiplied  by  the  volume  of  natural  gas 
liquids  and  natural  gas  liquid  products  sold  by 
the  firm  in  the  current  month.  For  purposes  of 
this  section  the  base  period  is  the  9-month 
period  beginning  January  1,  1973,  and  ending 
September  30,  1973,  plus  the  result  of  adding 
the  3-month  period  beginning  October  1,  1972, 
and  ending  December  31,  1972,  and  the  3-month 
period  beginning  October  1,  1973,  and  ending 
December  31,  1973,  and  dividing  that  sum  by  2. 

(2)  Allowable  costs.  Allowable  costs,  for 
purposes  of  calculating  marketing  costs  and 
increased  marketing  costs,  are  costs  which  fall 
within  the  following  categories  and  which  are 
attributable,  under  generally  accepted  account¬ 
ing  practices  historically  and  consistently  ap¬ 
plied  by  the  firm,  to  natural  gas  liquid  and 
natural  gas  liquid  products  sales  operations. 
No  costs  shall  be  included  in  any  particular 
category  of  marketing  costs  if  they  are  includ¬ 
ed  in  any  other  category  of  marketing  costs, 
or  are  included  in  product  costs  of  processing 
costs.  Common  costs  attributable  both  to  sales 
operations  and  to  gas  plant  operations  shall 
be  attributed  solely  to  gas  plant  operations 
and  treated  as  processing  costs. 

(i)  Labor  cost.  Labor  cost  is  the  total 
dollar  amount  of  direct  and  indirect  remunera¬ 
tion  or  inducement  for  personal  services,  which 
are  reasonably  subject  to  valuation,  for  those 
personnel  ertployed  by  the  firm  and  directly 
involved  in  the  sales  operations  of  natural 
gas  liquids  and  natural  gas  liquid  products. 
This  category  includes  salaries  which  are  paid 
to  personnel  who  own  all,  or  any  portion  of, 
or  receive  profits  from,  the  firm  involved, 
for  personal  services  that  are  wholly  and  spe¬ 
cifically  attributable  to  the  firm's  activi¬ 
ties.  Owner  salary  cost  increases  are  limited 
to  the  weighted  average  percentage  increase  in 
salaries  granted  to  all  other  employees  of  the 
firm  since  May  15,  1973.  Such  salaries  are 
not  permitted  as  an  allowable  cost  for  any 
owner  who  did  not  draw  a  salary  during  May  1973 
or  the  initial  quarter  of  the  firm's  operations 
except  where  an  owner  has  drawn  a  salary  prior 
to  May  1,  1979,  but  did  not  draw  a  salary  dur¬ 
ing  May  1973  or  the  initial  quarter  of  the 
firm's  operations  because  of  economic  or  other 
financial  considerations.  In  such  a  case  a 
portion  of  the  owner's  current  salary  can  be 
shown  as  an  increased  cost,  up  to  the  weighted 
average  percentage  increase  in  salaries  granted 
to  all  other  employees  of  the  firm  since  May 
15,  1973,  or  the  initial  quarter  of  the  firm's 
operations.  Salaries  of  owners  must  be  reason¬ 
able  and  bear  a  direct  relationship  to  ser¬ 
vices  devoted  to  the  firms 's  activities.  The 
reallocation  of  "net  profits"  from  operations 
to  "owner  salaries"  for  the  sole  purpose  of 


increasing  the  costs  available  for  passthrough 
is  not  permitted. 

(ii)  utility  cost.  Utility  cost  is  the  dol¬ 
lar  amount  of  costs  incurred  for  utilities. 

(iii)  Interest  cost.  Interest  cost  is  the 
dollar  amount  of  costs  incurred  for  interest  on 
borrowing  from  an  unrelated  entity  to  the  extent 
that  such  borrowing  is  for  the  purpose  of 
financing  any  of  the  marketing  costs  set  forth 
in  paragraphs  (b)(2)  (i)-(vii)  of  this  section 
(including  costs  of  acquiring  facilities  on 
which  depreciation  is  allowable  under  paragraph 
(b)(2)(vi)  of  this  section). 

(iv)  Federal,  State,  and  local  tax  cost. 
Federal,  State,  and  local  tax  cost  is  the  dollar 
amount  of  Federal,  State,  and  local  property, 
excise,  franchise,  and  other  similar  taxes  in¬ 
curred  which  are  associated  with  the  sales  op¬ 
erations  of  natural  gas  liquids  and  natural 
gas  liquid  products.  Federal,  State,  and  local 
income  taxes  are  not  includable  in  this  amount. 

(v)  Maintenance  cost.  Maintenance  cost  is 
the  dollar  amount  of  operating  cost  attributable 
to  maintenance  operations  which  are  associated 
with  the  sales  operations  of  natural  gas  liquids 
and  natural  gas  liquid  products.  Maintenance 
cost  increase  includes  the  cost  of  contract 
maintenance . 

(vi)  Depreciation  cost.  Depreciation  cost 
is  the  cost  attributable  to  the  depreciation 
of  equipment,  machinery,  and  facilities  vhich 
are  associated  with  the  sales  operations  of 
natural  gas  liquids  and  natural  gas  liquid 
products:  Provided,  That  these  costs  are  not 
otherwise  covered  by  this  section.  If  form 
10-K  is  filed  with  the  Securities  and  Exchange 
Commission,  or  an  analogous  report  is  filed 
with  a  State  regulatory  agency,  the  amount  com¬ 
puted  for  depreciation  cost  increase  shall  be 
consistent  with  the  figures  used  in  prepar¬ 
ing  form  10-K  or  the  analogous  report.  Ac¬ 
counting  procedures  used  to  compute  deprecia¬ 
tion  cost  increase  by  firms  vhich  do  not  file 
such  form  or  report,  or  on  whose  behalf  such 
form  or  report  is  not  filed,  shall  be  generally 
accepted  accounting  practices  historically  and 
consistently  applied  by  the  firm  concerned  for 
certified  annual  financial  reports  prepared  by 
an  independent  accounting  firm.  No  capital 
investments  may  be  included  in  marketing  costs 
as  expenses,  but  all  such  investments  must  be 
capitalized  and  depreciated. 

(vii)  Overhead  cost.  Overhead  cost  is  the 
dollar  amount  of  costs  of  rent  of  real  prcperty, 
postage,  office  supplies,  normal  gas  losses, 
insurance,  employees '  uniforms,  outside  legal 
and  accounting  fees,  and  transportation  costs 
directly  attributable  to  the  sales  operations 
of  natural  gas  liquids  and  natural  gas  liquid 
products  and  not  included  in  the  calculation  of 
increased  product  or  processing  costs.  These 
costs  shall  be  computed  according  to  generally 
accepted  accounting  practices  historically  and 
consistently  applied  by  the  firm.  Notwith— 
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standing  anything  in  this  paragraph  (b)(2)(vii) 
to  the  contrary,  if  a  firm  aggregates  and  al¬ 
locates  marketing  costs  on  the  basis  of  sep¬ 
arate  inventories  as  provided  under  paragraph 

(b) (3)  of  this  section,  the  costs  of  trans¬ 
porting  natural  gas  liquids  or  natural  gas 
liquid  products  from  a  gas  plant  to  the  first 
separate  inventory  point  shall  be  considered 
a  cost  attributable  to  that  inventory. 

(3)  Aggregation  and  allocation  of  increased 
marketing  costs.  A  firm  may  aggregate  and  al¬ 
locate  increased  marketing  costs  to  its  entire, 
undivided  stock  of  natural  gas  liquids  and 
natural  gas  liquid  products,  or  to  that  portion 
of  total  stock  vhich  constitutes  a  separate 
inventory  at  the  point  in  the  firm's  distribu¬ 
tion  system  where  the  product  first  ccmes  to 
rest  beyond  the  gas  plant,  or  to  the  separate 
products  propane,  butane,  and  natural  gasoline, 
under  generally  accepted  accounting  practices 
historically  and  consistently  applied  by  the 
firm.  Where  costs  are  attributable  to  more 
than  one  product  and/or  more  than  one  inventory, 
a  firm  shall  allocate  them  according  to  gen¬ 
erally  accepted  accounting  practices  to  all  of 
the  products  and/or  inventories  to  which  they 
are  attributable.  The  provisions  of  §  212.168 

(c)  and  (d),  which  apply  to  the  allocation  of 
increased  product  costs  to  prepane,  shall  also 
apply  to  increased  marketing  costs.  Invento¬ 
ries  not  in  existence  in  the  base  period  shall 
have  as  their  base  period  marketing  costs  the 
entire  firm's  base  period  marketing  costs  for 
that  product. 

(c)  Recovery  of  increased  marketing  costs. 
A  firm  may  recover  increased  marketing  costs  in 
sales  of  natural  gas  liquids  and  natural  gas 
liquid  products  in  the  current  month.  Subject 
to  the  provisions  of  §  212.169,  a  firm  nay  also 
recover  these  costs  in  months  following  the 
current  month,  provided  that  such  costs  are 
aggregated  and  allocated  as  provided  in  para¬ 
graph  (b)  (3)  of  this  section. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[43  FR  43003,  Sept.  21,  1978,  as  amended  at  44 
FR  77123,  Dec.  28,  1979] 

§  212.167  Increased  product  costs. 

(a)  The  first  sale  price  of  natural  gas 


liquids  or  natural  gas  liquid  products  may  be 
increased  in  each  month  as  provided  in  §  212.167 
to  reflect,  on  a  dollar- for-dollar  basis,  in¬ 
creased  product  costs  since  May  1973  attribut¬ 
able  to  the  production  of  such  natural  gas 
liquids  or  natural  gas  liquid  products. 

(b)  Increased  product  costs  are  (1)  the 
difference  between  the  weighted  average  cost 
per  gallon  of  natural  gas  liquids  purchased  in 
the  month  of  May  1973,  and  the  weighted  average 
cost  per  gallon  of  natural  gas  liquids  purchased 
in  the  current  month  multiplied  by  the  number 
of  gallons  of  natural  gas  liquids  purchased  in 
the  current  month,  (2)  the  difference  between 
the  weighted  average  cost  per  gallon  of  each 
natural  gas  liquid  product  purchased  in  the 
month  of  May  1973,  and  the  weighted  average 
cost  per  gallon  of  that  natural  gas  liquid 
product  purchased  in  the  current  month  multi¬ 
plied  by  the  number  of  gallons  of  the  natural 
gas  liquid  product  purchased  in  the  current 
month,  plus  (3)  the  difference  between  the 
weighted  average  cost  of  natural  gas  shrinkage 
per  thousand  cubic  feet  (MCF)  of  natural  gas 
processed  in  the  month  of  May  1973,  and  the 
weighted  average  cost  of  natural  gas  shrinkage 
per  thousand  cubic  feet  (MCF)  of  natural  gas 
processed  in  the  current  month,  multiplied  by 
the  number  of  thousand  cubic  feet  (MCF's)  of 
natural  gas  processed  in  the  current  month. 

(c)  Limitation  on  calculation  of  increased 
product  costs  attributable  to  purchases  of  nat¬ 

ural  gas  liquids.  In  calculating  the  weighted 
average  cost  per  gallon  of  natural  gas  liquids 
purchased  in  a  first  sale  in  the  current  month 
for  the  purpose  of  determining  increased  product 
costs  under  paragraph  (b)  of  this  section,  a 
firm  shall  exclude  those  amounts  attributable 
to  the  use  by  the  seller  of  an  adjusted  May  15, 
1973,  selling  price  under  §  212.164  in  deter¬ 
mining  its  lawful  price  to  the  purchaser. 

(d)  Exclusion  of  net-back  payments  frem  the 
calculation  of  increased  product  costs.  In 
calculating  the  weighted  average  cost  per  gallon 
of  purchased  natural  gas  liquids  for  the  purpose 
of  determining  increased  product  costs  under 
paragraph  (b)  of  this  section,  a  firm  shall 
exclude  all  amounts  attributable  to  net-back 
sales. 

(e)  Separate  aggregation  and  allocation  of 
increased  costs  of  certain  imported  natural  gas 

liquids  and  certain  inport ed  propane,  butane  or 

natural  gasoline.  Anything  in  this  subpart  to 

the  contrary  notwithstanding,  if  purchased  nat¬ 
ural  gas  liquids,  or  purchased  prepane,  butane 
or  natural  gasoline  are  or  have  been  imported 
(or  are  exchanged  for  imports  of  such  products) 
and  for  which  separate  inventory  records  are 
required  to  be  maintained  under  §  211.88(c), 
increased  costs  of  such  purchased  natural  gas 
liquids  or  such  purchased  propane,  butane  or 
natural  gasoline  shall  be  separately  calculated 
for  each  such  separate  inventory  and  shall  be 
allocated  to  the  natural  gas  liquids  or  the 
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propane,  butane  or  natural  gasoline  in  such 
inventory.  Increased  costs  so  calculated  shall 
not  be  available  for  recovery  in  the  prices  of 
other  natural  gas  liquids  or  other  prepane, 
butane  or  natural  gasoline. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[39  FR  44412,  Dec.  24,  1974,  Redesignated  and 
amended  at  40  FR  6200,  Feb.  10,  1975;  40  FR 
39854,  Aug.  29,  1975.  Further  redesignated  at 
43  FR  43003,  Sept.  21,  1978;  44  FR  60655,  Oct. 
19,  1979] 

§  212.168  Allocation  of  increase  product 
costs. 

(a)  Exclusion  of  increased  product  costs  at- 
tributable  to  ethane.  The  total  amount  of  in¬ 
creased  product  costs  attributable  each  month 
to  a  given  volume  of  natural  gas  shall  be  re¬ 
duced  each  month  by  an  amount  equal  to  the 
product  of  the  increased  product  costs  multi¬ 
plied  by 

(V^u/V0) 

where: 

Vu=The  total  volume  of  all  natural  gas  liquid 
products  and  ethane  derived  from  that  volume 
of  natural  gas  and  sold  in  the  current  month, 
and 

V  u=The  total  volume  of  all  ethane  derived  from 
that  volume  of  natural  gas  and  sold  in  the 
current  month. 

(b)  Aggregation  of  increased  product  costs. 
Where  increased  product  costs  measured  with 
respect  to  particular  volumes  of  natural  gas  or 
natural  gas  liquids  processed  in  one  or  more 
gas  plants  in  a  month  are  different,  (1)  the 
increased  product  costs  measured  with  respect 
to  a  particular  volume  of  natural  gas  may  be 
allocated  to  the  particular  sales  volumes  of 
natural  gas  liquid  products  produced  therefrem; 
or,  in  the  alternative,  (2)  the  total  amount  of 
increased  product  costs  measured  with  respect 
to  the  total  amount  of  natural  gas  and  natural 
gas  liquids  processed  in  one  or  more  gas  plants 
under  conmon  ownership  in  a  month  may  be  allo¬ 
cated  to  the  total  sales  volume  of  natural  gas 


liquid  products  produced  therefrom,  provided 
that  once  an  election  in  accordance  with  this 
paragraph  has  been  made,  the  elected  method 
of  allocating  product  costs  shall  continue  to 
be  used  in  the  months  subsequent  to  the  elec¬ 
tion. 

(c)  Increased  product  costs  allocable  to 
prepane.  The  total  amount  of  increased  product 
costs  allocable  to  the  price  of  propane  derived 
from  a  particular  volume  of  natural  gas  for 
each  twelve  month  period  of  August  1  through 
July  31,  shall  not  exceed  the  amount  of  in¬ 
creased  product  costs  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section  to  be 
attributable  to  that  volume  of  natural  gas  and 
allocable  to  the  sales  volume  of  natural  gas 
liquid  products  derived  therefrom  multiplied 
by 

(Vp/Vn) 

where: 

Vn=The  total  volume  of  all  natural  gas  liquid 
products  derived  from  that  volume  of  natural 
gas  and  sold  during  the  current  period  Aug. 
1  through  July  31,  and 

Vp=The  total  volume  of  prepane  derived  from 
that  volume  of  natural  gas  and  sold  during 
the  current  period  Aug.  1  through  July  31. 

(d)  Increased  costs  of  purchased  natural  gas 

liquids  and  natural  gas  liquid  products.  The 
total  amount  of  increased  product  costs  allo¬ 
cable  to  all  sales  of  prepane  shall  not  exceed 
the  sum  of  the  amount  of  increased  product 
costs  determined  pursuant  to  §  212.166(b)(2) 

to  be  attributable  to  purchases  of  propane, 
plus  the  amount  of  increased  product  costs 
determined  pursuant  to  paragraphs  (a),  (b), 

and  (c)  of  this  section  to  be  allocable  to  the 
price  of  prepane  derived  frem  a  particular 
volume  of  natural  gas. 

(e)  Allocation  of  increased  product  costs 

among  classes  of  purchaser.  In  computing  maxi¬ 
mum  lawful  prices  for  sales  of  natural  gas  liq¬ 
uid  products  other  than  propane,  the  amount  of 
increased  product  cost  allocable  to  such  prod¬ 
ucts  pursuant  to  this  section  shall  be  equal¬ 
ly  applied  to  each  class  of  purchaser.  The 
total  amount  of  increased  product  costs  allo¬ 
cable  to  natural  gas  liquid  products  may  be 
apportioned  among  natural  gas  liquid  products, 
other  than  propane,  in  whatever  amounts  are 
deemed  appropriate.  In  computing  maximum  law¬ 
ful  prices  for  sales  of  prepane,  unequal 
amounts  of  increased  product  costs  may  be  ap¬ 
plied  to  different  classes  of  purchaser,  pro¬ 
vided,  That  the  highest  amount  of  increased 
product  cost  applied  to  the  weighted  average 
May  15,  1973,  selling  price  to  any  class  of 

purchaser  shall  not  exceed  by  more  than  100 
percent  the  amount  of  increased  product  cost 
applied  to  the  weighted  average  May  15,  1973, 
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selling  price  to  any  other  class  of  purchaser, 
and,  provided  further.  That  no  greater  amount 
of  increased  product  cost  can  be  applied  to  the 
weighted  average  May  15,  1973,  selling  price  of 
propane  in  sales  to  ary  class  of  purchaser 
which  includes  an  independent  marketer,  as  de¬ 
fined  in  §  211.51  of  this  Chapter,  or  a  pur¬ 
chaser  that  uses  the  product  for  residential 
use,  as  defined  in  §  211.51  of  this  Chapter, 
than  is  applied  to  the  weighted  average  May  15, 
1973,  selling  price  of  prepane  to  ary  other 
class  of  purchaser. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended. 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[39  FR  44412,  Dec.  24,  1974.  Redesignated  at 
40  FR  6200,  Feb.  10,  1975,  and  amended  at  40  FR 
39854,  Aug.  29,  1975;  41  FR  24113,  June  15, 
1976.  Further  redesignated  and  amended  at  43 
FR  43003,  Sept.  21,  1978] 

§  212.169  Carry-forward  of  increased  costs; 

corrections  for  overrecovery  of  in¬ 

creased  costs. 

(a)  Carry  forward  of  increased  costs.  Sub¬ 
ject  to  the  requirements  and  limitations  con¬ 
tained  in  this  section,  a  firm  may  include  in 
the  prices  of  natural  gas  liquids  and  natural 
gas  liquid  products  the  increased  product,  pro¬ 
cessing,  and  marketing  costs  which  it  has  not 
previously  recovered.  Increased  processing 
and  marketing  costs  incurred  prior  to  October 
1,  1978,  shall  not  however  be  permitted  to  be 
recovered  under  this  section.  Increased  costs 
which  a  firm  has  not  previously  recovered  shall 
retain  the  aggregated  or  segregated  character 
that  they  had  as  current  increased  costs  under 
the  applicable  provisions  of  this  subpart,  and 
shall  be  allocated  only  to  products  distributed 
from  the  same  center  of  aggregation.  However, 
a  firm  that  maintains  separate  inventories  for 
calculating  increased  marketing  costs,  and  dis¬ 
tributes  products  from  a  gas  plant  to  a  par¬ 
ticular  first  inventory  shall  allocate  to  that 
inventory  an  amount  of  increased  product  and 
processing  costs  equal  to  the  greater  of:  (1) 
An  amount  determined  by  multiplying  current 
increased  unit  product  and  processing  costs  by 
the  number  of  units  distributed  from  the  gas 
plant,  or  (2)  the  unit  amount  recovered  in 
sales  from  that  gas  plant  to  nonaffiliated 


purchasers  multiplied  by  the  number  of  units 
distributed  from  the  gas  plant. 

(b)  Corrections  for  overrecovery  of  in¬ 
creased  costs.  If  in  any  month  a  firm 
charges  prices  for  natural  gas  liquids  or  nat¬ 
ural  gas  liquid  products  that  result  in  the  re¬ 
covery  of  an  amount  greater  than  the  increased 
costs  which  it  is  allowed  under  this  subpart, 
the  firm  shall  subtract  the  excess  amount  re¬ 
covered  from  its  May  15,  1973,  selling  prices 
for  the  product,  cost  centers  and  class  of  pur¬ 
chaser  with  respect  to  which  such  overrecoveries 
occurred,  not  later  than  the  third  month  after 
the  month  in  which  it  recovers  the  excess 
amount.  A  firm  shall  not  deem  any  increased 
costs  to  have  been  overallocated  to  prepane 
except  on  an  annual  basis,  as  provided  in 
§  212.168(c),  §  212.165(c)(4),  and  §  212.166 

(b)(3). 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Ehergy  Conservation  and 
Production  Act,  Pub.  L.  94-385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[43  FR  43004,  Sept.  21,  1978] 

§  212.170  Increased  product  costs  for  natural 

gas  liquids  and  natural  gas  liquid 

products  derived  from  a  new  gas 

stream. 

For  purposes  of  determining  increased  product 
costs  attributable  to  natural  gas  liquids  and 
natural  gas  liquid  products  produced  from  a  new 
gas  stream  where  no  sale  of  the  residue  gas  was 
made  on  May  15,  1973,  a  firm  shall  use  as  its 
May  15,  1973,  price  for  the  residue  gas,  the 
lower  of:  23  cents  per  thousand  cubic  feet 
(MCF)  or  23  cents  per  million  British  thermal 
units  (MMBTU)  of  residue  natural  gas,  whichever 
is  consistent  with  the  sales  terms  of  the  con¬ 
tract  under  which  the  residue  gas  is  currently 
sold;  or  the  actual  price  at  which  the  residue 
gas  was  sold  on  the  first  day  following  May  15, 
1973,  on  which  a  sale  was  made. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974,  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended.  Pub.  L.  94- 
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385,  Pub.  L.  95-70;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94—385,  as  amended, 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[41  FR  24113,  June  15,  1976.  Redesignated  at 
43  FR  43003,  Sept.  21,  1978] 

§  212.171  Net-back  calculations. 

For  purposes  of  calculating  net-back  reve¬ 
nues,  revenues  from  sales  of  natural  gas  liq¬ 
uid  products  shall  exclude  any  amounts  that 
represent  recoupment  of  increased  cost  of 
crude  oil,  provided  for  pursuant  to  Subpart  E. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974;  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385,  Pub.  L.  9570;  Energy  Conservation  and 
Production  Act,  Pub.  L.  94—385,  as  amended. 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[39  FR  44412,  Dec.  24,  1974.  Redesignated  at 
40  FR  6200,  Feb.  10,  1975,  and  further  redesig¬ 
nated  at  43  FR  43003,  Sept.  21,  1978] 

§  212.172  Records  required  to  be  maintained. 

Prices  otherwise  permitted  to  be  charged  pur¬ 
suant  to  this  subpart  to  reflect  increased 
product  costs,  increased  processing  costs,  and 
increased  marketing  costs  shall  not  be  charged 
unless  records  adequate  to  demonstrate  such 
increased  product  costs,  increased  processing 
costs,  and  increased  mrketing  costs  are  main¬ 
tained.  The  ERA  will  treat  gas  plant  opera¬ 
tors  as  responsible  in  the  first  instance  for 
maintaining  such  records,  without,  however,  re¬ 
lieving  gas  plant  owners  and  other  entities 
subject  to  these  regulations  of  the  responsi¬ 
bility  for  oorrpliance  with  these  regulations. 
Where  one  or  more  gas  plants  are  under  common 
ownership,  the  records  required  by  this  section 
may  be  kept  in  the  aggegate  for  all  of  the  gas 
plants  concerned. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended.  Pub.  L.  93-511, 
Pub.  L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163, 
and  Pub.  L.  94-385;  Federal  Energy  Administra¬ 
tion  Act  of  1974;  Pub.  L.  93-275,  as  amended, 
Pub.  L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-91;  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  as  amended,  Pub.  L.  94- 
385,  Pub.  L.  95-70;  Energy  Conservation  and 


Production  Act,  Pub.  L.  94-385,  as  amended, 
Pub.  L.  95-70,  Pub.  L.  95-91;  Department  of 
Energy  Organization  Act,  Pub.  L.  95-91;  E.O. 
11790,  39  FR  23185;  E.O.  12009,  42  FR  46267) 

[43  FR  43004,  Sept.  21,  1978] 

§  212.173  Certification  requirements. 

(a)  Certification  to  purchasers  of  natural 
gas  licjuids .  Each  seller  of  natural  gas  liquids 
shall  certify  to  each  purchaser  in  a  first  sale 
transaction  the  per  gallon  increment  included 
in  the  price  charged  to  that  purchaser  which 
results  frcxm  the  use  by  the  seller  of  an  adjus¬ 
ted  May  15,  1973,  selling  price  under  §  212.164, 
in  determining  the  lawful  price  to  that  pur¬ 
chaser. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
Pub.  L.  93-159,  as  amended,  Pub.L.  93-511,  Pub. 
L.  94-99,  Pub.  L.  94-133,  Pub.  L.  94-163,  and 
Pub.  L.  94-385;  Federal  Energy  Administration 
Act  of  1974,  Pub.  L.  93-275,  as  amended,  Pub. 
L.  94-332,  Pub.  L.  94-385,  Pub.  L.  95-70,  Pub. 
L.  95-91;  Energy  Policy  and  Conservation  Act, 
Pub.  L.  94-163,  as  amended.  Pub.  L.  94-385, 
Pub.  L.  95-70;  Energy  Conservation  and  Produc¬ 
tion  Acrt,  Pub.  L.  94-385,  as  amended,  Pub.  L. 
95-70,  Pub.  L.  95-91;  Department  of  Energy 
Organization  Acrt,  Pub.  L.  95-91;  E.O.  11790, 
39  FR  23185;  E.O.  12009,  42  FR  46267) 

[43  FR  43004,  Sept.  21,  1978] 

Subpart  L — Resales  of  Crude  Oil 

(This  subpart  is  omitted) 

Appendix  A  to  Part  212  —  Standby  Regulations 
(This  Appendix  is  omitted) 

Appendix  B  to  Part  212  --  Special  Rule  No.  2 
(This  Appendix  is  omitted) 
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B.  10  CFR  375,  Mineral  Leasing:  General,  45 
FR  9530,  9538,  February  12,  1980. 

SUBCHAPTER  C — LEASING 

PART  375 — MINERAL  LEASING;  GENERAL 

Subpart  A — General  Provisions 

Sec. 

375.001  Purpose  and  scope. 

375.002  Applicability. 

375.003  Authority. 

375.004  Definitions. 

375.005  Effect  on  existing  regulations. 

Subpart  B — Administrative  Procedures 

375.101  Interpretation. 

375.102  Rulemaking. 

AUTHORITY:  Pub.  L.  89-554,  80  Stat.  383  (5 
U.S.C.  553)";  secs.  302,303,  and  644,  Pub.  L.  95- 
91,  91  Stat.  578-579,  579-580,  599  (42  U.S.C. 
7152,  7153  and  7254);  E.O.  12009,  42  FR  46267. 

Subpart  A — General  Provisions 

§  375.001  Purpose  and  scope. 

(a)  The  purpose  of  this  Part  375  is  to 
describe  DOE’s  general  authority  in  the  mineral 
leasing  area  and  to  establish  general  provisions 
applicable  to  DOE's  mineral  leasing  regula¬ 
tions  in  this  Subchapter  C. 

(b)  The  mineral  leasing  regulations  issued  by 
DOE  pursuant  to  sections  302(b)  and  303  of  the 
DOE  Act  will  be  found  in  this  Subchapter  C. 

(c)  Section  303(a)  of  the  DOE  Act  provides 
that  the  Secretary  of  the  Interior  retains  any 
mineral  leasing  authorities  not  transferred 
under  section  302(b)  of  the  DOE  Act  and  that  he 
is  solely  responsible  for  the  issuance  and 
supervision  of  Federal  leases  and  the  enforce¬ 
ment  of  all  regulations  applicable  to  the  leas¬ 
ing  of  mineral  resources,  including  but  not 
limited  to  regulations  applicable  to  lease  terms 
and  conditions  and  production  rates. 

§  375.002  Applicability. 

The  provisions  in  Subpart  A  and  Subpart  B  of 
this  Part  375  are  applicable  to  all  of  the 
regulations  in  Subchapter  C,  unless  otherwise 
noted. 

§  375.003  Authority. 

(a)  Section  302(b)  of  the  DOE  Act  transferred 
to,  and  vested  in,  the  Secretary  of  Energy  the 
functions  of  the  Secretary  of  the  Interior  to 
promulgate  regulations  under  the  Outer  Conti¬ 
nental  Shelf  Lands  Act,  the  Mineral  Lands 
Leasing  Act,  the  Mineral  Leasing  Act  for  Ac¬ 


quired  Lands,  the  Geothermal  Steam  Act  of  1970, 
and  the  Energy  Policy  and  Conservation  Act, 
which  relate  to:  the  fostering  of  , competition 
for  Federal  leases  (including,  but  no  limited 
to,  prohibition  on  bidding  for  development 
rights  by  certain  types  of  joint  ventures ) ; 
implementation  of  alternative  bidding  systems 
authorized  for  the  award  of  Federal  Leases; 
the  establishment  of  diligence  requirements 
for  operations  conducted  on  Federal  leases 
(including,  but  not  limited  to,  procedures 
relating  to  the  granting  or  ordering  by  the 
Secretary  of  the  Interior  of  suspension  of 
operations  or  production  as  they  relate  to 
such  requirements) ;  setting  rates  of  production 
for  Federal  leases;  and  the  specifying  of  the 
procedures,  terms  and  conditions  for  the  acqui¬ 
sition  and  disposition  of  Federal  royalty 
interest  taken  in  kind. 

(b)  The  function  of  the  Secretary  of  the 
Interior  to  establish  production  rates  for  all 
Federal  leases  was  also  transferred  to,  and 
vested  in,  the  Secretary  of  Energy  by  section 
302(c)  of  the  DOE  Act. 

(c)  Section  303(c)(1)  of  the  DOE  Act  requires 
the  Secretary  of  the  Interior  to  afford  the 
Secretary  of  Energy  not  less  than  thirty  days, 
prior  to  the  date  on  which  DOI  first  publishes 
or  otherwise  prescribes  the  terms  and  conditions 
on  which  a  Federal  lease  will  be  issued,  to 
disapprove  any  term  or  condition  of  such  lease 
that  relates  to  any  matter  with  respect  to 
which  the  Secretary  of  Energy  has  authority 
to  promulgate  regulations  under  section  302(b) 
of  the  DOE  Act.  No  such  term  or  condition  may 
be  included  in  such  a  lease  if  it  is  disap¬ 
proved  by  the  Secretary  of  Energy. 

(d)  In  exercising  his  authority  to  promulgate 
regulations  under  section  302(b)  of  the  DOE 
Act,  the  Secretary  of  Energy  is  required  by 
section  303(b)  of  the  DOE  Act  to  consult  with 
the  Secretary  of  the  Interior  during  the  prep¬ 
aration  of  such  regulations  and  to  afford  the 
Secretary  of  the  Interior  not  less  than  thirty 
days  prior  to  the  date  on  which  the  DOE  first 
publishes  or  otherwise  prescribes  regulations 
to  comment  on  the  content  and  effect  of  such 
regulations . 

§  375.004  Definitions . 

For  purposes  of  this  Subchapter  C: 

"Area"  or  "region"  means  the  geographic  area' 
or  region  over  which  the  USGS  designated  offi¬ 
cial  has  jurisdiction,  unless  the  context  in 
which  those  words  are  used  indicates  a  differ¬ 
ent  meaning  is  intended. 

"Designated  Official"  means  a  representative 
of  DOI  subject  to  the  direction  and  supervisory 
authority  of  the  Director,  the  Chief,  Conserva¬ 
tion  Division,  USGS,  and  the  appropriate 
Regional  Conservation  Manager ,  Conservation 
Division,  USGS,  authorized  and  empowered  to 
supervise  and  direct  all  oil  and  gas  operations 
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and  to  perform  other  duties  prescribed  in  30 
CFR  Part  250  (offshore). 

"Director"  means  Director,  United  States 
Geological  Survey,  Department  of  the  Interior. 

"DOE"  means  the  Department  of  Energy,  includ¬ 
ing  the  Secretary  of  Energy,  or  his  or  her 
delegate.  "DOE  Act"  means  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91,  91 

Stat.  565  (42  U.S.C.  7101  et  seq.)). 

"DOI"  means  the  Department  of  the  Interior, 
including  the  Secretary  of  the  Interior,  or  his 
or  her  delegate. 

"Federal  lease"  means  an  agreement  which,  for 
any  consideration,  including,  but  not  limited 
to,  bonuses,  rents  or  royalties  conferred,  and 
convenants  to  be  observed,  authorizes  a  person 
to  explore  for,  or  develop,  or  produce  (or  to 
do  any  or  all  of  these)  oil  and  gas,  coal,  oil 
shale,  tar  sands,  and  geothermal  resources  on 
lands  or  interests  in  lands  under  Federal 
jurisdiction. 

"Gas"  means  natural  gas  as  defined  by  the 
Federal  Energy  Regulatory  Commission. 

"OCS"  means  the  Outer  Continental  Shelf, 
which  includes  all  submerged  lands  (1)  that  lie 
seaward  outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  the  Submerged 
Lands  Act  (Pub.  L.  31-35,  67  Stat.  29,  (43 

U.S.C.  1301))  and  (2)  of  which  the  subsoil 
and  seabed  appertain  to  the  United  States  and 
are  subject  to  its  jurisdiction  and  control. 

"OCSIA"  means  the  Outer  Continental  Shelf 
Lands  Act,  as  amended  (Act  of  August  7,  1953, 
Ch.  345,  67  Stat.  462,  43  U.S.C.  1331  et 
seq. ,  as  amended  by  Pub.  L.  95-372,  92  Stat. 
629). 

"Oil"  means  a  mixture  of  hydrocarbons  that 
exists  in  a  liquid  or  gaseous  phase  in  an 
underground  reservoir  and  vAiich  remains  or 
becomes  liquid  at  atmospheric  pressure  after 
passing  through  surface  separating  facilities, 
including  condensate  recovered  by  means  other 
than  a  manufacturing  process. 

"USGS"  means  the  United  States  Geological 
Survey,  Department  of  the  Interior. 

[45  FR  9538,  Feb.  12,  1980] 

§  375.005  Effect  on  existing  regulations. 

In  seme  instances  regulations  issued  by  DOE 
in  this  Subchapter  C  may  supersede,  in  whole  or 
in  part,  certain  regulations  which  have  been 
promulgated  by  DOI.  The  specific  regulations 
superseded  will  be  identified  in  the  applicable 
rulemakings  issued  for  codification  in  this 
Subchapter  C. 

Subpart  B — Administrative  Procedures 
§  375.101  Interpretation . 

Any  person  seeking  an  interpretation  of  the 
mineral  leasing  regulations  in  this  Subchapter  C 


shall  file  a  written  request  with  the  General 
Counsel  of  DOE.  Each  such  request  shall  be 
processed  in  accordance  with  the  procedures 
established  in  Subpart  F  of  10  CFR  Part  205. 

Prior  to  issuing  an  interpretation  of  these 
regulations,  the  General  Counsel  shall  afford 
the  Solicitor  of  DOI  not  less  than  thirty  days 
to  ccmment  on  the  content  and  effect  of  such 
interpretation . 

§  375.102  Rulemaking . 

Any  person  seeking  issuance,  amendment,  or 
repeal  of  the  mineral  leasing  regulations  in 
this  Subchapter  C  shall  file  a  formal  written 
request  with  the  General  Counsel  of  DOE.  The 
request  shall  be  filed  as  a  petition  for  rule- 
making  and  treated  in  accordance  with  the  pro¬ 
cedures,  as  applicable,  of  Subpart  L  of  10  CFR 
Part  205. 
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c.  10  CFR  376,  Bidding  Systems  for  Outer  Con- 
tinental  Sine  If  Oil  and  Gas  Leasing,  45  FR 
9539,  February *127  1980,  amended  by:  45  FR 
36800,  May  30,  1980;  and  45  FR  62031,  Sep¬ 
tember  18,  1980. 

1 .  Preamble,  10  CFR  376,  Bidding  Systems 
for  Outer  Continental  Shelf  Leasing,  45  FR 
9536,  February  12,  1980. 

DEPARTMENT  r  OF  ENERGY 

10  CFR  Parts  375  and  376 

Bidding  Systems  for  Outer  Continental  Shelf  Oil 
and  Gas  Leasing 

AGENCY:  Department  of  Energy. 

ACTION:  Final  rule. 


SUMMARY:  These  regulations  establish  three 
bidding  systems  for  utilization  in  Outer  Conti¬ 
nental  Shelf  (OCS)  oil  and  gas  lease  sales. 
These  bidding  systems  are:  (1)  cash  bonus  bid 
with  a  fixed  royalty;  (2)  royalty  bid  with  a 
fixed  cash  bonus;  and  (3)  cash  bonus  bid  with 
a  sliding  scale  royalty.  Each  of  these  systems 
includes  a  fixed  rental  component.  These  bid¬ 
ding  systems  are  three  of  those  specifically 
authorized  by  section  205  of  the  Outer  Continen¬ 
tal  Shelf  Lands  Act  Amendments  of  1978.  The 
intended  effect  of  these  bidding  systems  is  to 
enhance  competition  for  oil  and  gas  leases  on 
the  OCS,  provide  a  fair  return  to  the  Federal 
Government  for  its  resources,  and  develop  new 
oil  and  gas  resources  in  an  efficient  and  time¬ 
ly  manner.  This  rule  is  being  issued  under  the 
authority  of  sections  302(b)  and  303(c)  of  the 
Department  of  Energy  Organization  Act  and  sec¬ 
tion  8  of  the  Outer  Continental  Shelf  Lands 
Act,  as  amended. 

EFFECTIVE  DATE:  This  regulation  will  be  ef¬ 
fective  March  13,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Pearce,  Leasing  Policy  Development  Of¬ 
fice,  U.S.  Department  of  Energy,  12th  &  Pennsyl¬ 
vania  Avenue,  N.W.,  Room  2313,  Washington,  D.C. 
20461,  (202)  633-9035. 

Michael  T.  Skiriker,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  1000  Independence 
Avenue/ S.W. ,  Room  5E-074,  Washington,  D.C. 
20585,  (202)  252-2900. 

Frederic  C.  Appel  (Public  Affairs),  Resource  Ap¬ 
plications,  U.S.  Department  of  Energy,  12th  & 
Pennsylvania  Avenue,  N.W.,  Room  3307,  Washing¬ 
ton,  D.C.  20461,  (202)  633-9418. 


SUPPLEMENTARY  INFORMATION : 

I .  Introduction . 

II.  Major  Comments. 

A.  Alternative  Bidding  Systems. 

B.  Royalty  Rate  Issues. 

C.  Application  and  Design  of  Bidding  Systems. 

D.  Definitions. 

E.  Royalty  Pricing  Issue. 

F .  General . 

I.  INTRODUCTION 

Section  302(b)  of  the  Department  of  Energy 
Organization  Act  (DOE  Act,  Pub.  L.  95-91,  91 

Stat.  578-579  (42  U.S.C.  7.152(b))),  transferred 
to  the  Secretary  of  Energy  certain  authorities 
previously  held  by  the  Secretary  of  the  Interior 
under  the  Outer  Continental  Shelf  Lands  Act 
(OCSLA) ,  the  Mineral  Lands  Leasing  Act,  the  Min¬ 
eral  Leasing  Act  for  Acquired  Lands,  the  Geo¬ 
thermal  Stream  Act  of  1970,  and  the  Energy  Pol¬ 
icy  and  Conservation  Act.  As  a  result,  with 
respect  to  Federal  leases,  the  Secretary  of 
Energy  is  authorized  to  promulgate  regulations 
that  (1)  foster  competition,  (2)  implement  al¬ 
ternative  bidding  systems,  (3)  establish  dili¬ 
gence  requirements,  (4)  set  rates  of  production, 
and  (5)  specify  the  procedures,  terms  and  con¬ 
ditions  for  the  acquisition  and  disposition  of 
Federal  royalty  interests  taken  in  kind.  In 
addition,  under  section  302(c)  of  the  DOE  Act 
(42  U.S.C.  §  7152(c)),  the  Secretary  of  Energy 
is  granted  the  authority  to  establish  rates  of 
production  for  Federal  leases  and  under  section 
303(c)(1)  (42  U.S.C.  7153(c)(1)),  the  Secretary 
reviews  and  may  approve  or  disapprove  any  term 
or  condition  of  a  Federal  lease  that  relates 
to  DOE’s  section  302(b)  DOE  Act  authority  to 

promulgate  regulations. 

On  July  26,  1979,  the  Department  of  Energy 

(DOE)  issued  proposed  regulations  to  establish 
and  describe  three  bidding  systems  authorized 
for  Outer  Continental  Shelf  (OCS)  lease  sales 
by  section  8  of  the  OCSLA  (Act  of  August  7, 
1953,  67  Stat.  468  (43  U.S.C.  1337),  as  amended 
by  section  205  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (OCSLAA,  Pub.  L. 
95-372,  92  Stat.  640-646)),  and  invited  com¬ 
ments  from  the  public  (44  FR  46235,  August  6, 
1979). 

Written  comments  were  received  from  nine  oil 
companies  and  the  Department  of  the  Interior 
(DOI).  Pursuant  to  section  5  of  the  OCSLA, 
this  regulation  was  submitted  to  the  Department 
of  Justice  (DOJ)  for  review  with  respect  to 
matters  which  may  affect  competition.  DOJ  did 
not  submit  views  on  this  regulation. 

DOE  has  considered  all  the  comments  submitted 
during  the  public  comment  period  in  preparing 
these  final  regulations.  The  major  issues 
raised  by  the  comments  are  addressed  belcw. 
Certain  of  the  comments,  however,  involved  mat¬ 
ters  outside  the  scope  of  these  regulations, 
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while  others  addressed  matters  that  are  within 
the  scope  of  DOI's  responsibilities.  These  are 
not  addressed.  In  addition,  editorial  changes 
and  corrections  have  been  made  throughout  the 
final  rule  as  necessary. 

II.  MAJOR  COMMENTS 

The  principal  purpose  of  these  regulations  is 
to  establish  and  describe  the  bidding  systems 
that  are  to  be  used  in  OCS  lease  sales  pursuant 
to  DOE's  authority  in  sections  302(b)  and  303(c) 
of  the  DOE  Act.  These  regulations  establish 
three  of  the  bidding  systems  authorized  by  the 
OCSLAA  (cash  bonus  bid  with  a  fixed  royalty, 
royalty  bid  with  a  fixed  cash  bonus  and  cash 
bonus  bid  with  a  sliding  scale  royalty) .  They 
are  applicable  only  to  sales  of  oil  and  gas 
leases  on  the  OCS. 

On  November  30,  1979,  DOE  also  proposed  to 
establish  a  "fixed  net  profit  share"  bidding 
system  for  use  in  OCS  lease  sales  (44  FR  70389, 
Deceriber  6,  1979).  Public  comments  on  this 
proposal  will  be  accepted  until  March  7,  1980, 
and  public  hearings  are  to  be  held  in  Washington 
on  February  20,  in  Houston  on  February  26,  and 
in  San  Francisco  on  February  28. 

The  system  or  systems  to  be  utilized  in  each 
OCS  lease  sale  will  be  chosen  from  the  bidding 
systems  that  are  established  by  these  regula¬ 
tions,  by  the  final  net  profit  share  regula¬ 
tions,  and  by  future  OCS  bidding  system  regu¬ 
lations.  Bidders  will  submit  bids  and  pay  for 
leases  on  the  basis  of  the  bidding  system  that 
is  applicable  to  a  particular  tract,  as  spec¬ 
ified  in  the  notice  of  lease  sale.  In  the  cash 
bonus  bid  system  (§  376.110(a)(1)),  persons 
competing  for  a  Federal  tract  will  submit  bids 
in  the  form  of  cash  bonuses.  Under  the  royalty 
bid  system  (§  376.110(a)(2)),  persons  competing 
for  a  Federal  tract  will  submit  bids  in  the  form 
of  royalty  rates,  to  be  paid  in  money  or  in 
kind,  based  on  a  percentage  of  production  saved, 
removed,  or  sold.  In  the  cash  bonus  bid  with  a 
sliding  scale  royalty  system  (§  376.110(a)(3)), 
as  in  the  cash  bonus  bid  with  a  fixed  royalty 
system,  persons  carpeting  for  Federal  leases 
will  submit  bids  in  the  form  of  cash  bonuses. 
However,  in  the  sliding  scale  system,  a  sliding 
scale  formula  or  schedule  will  be  utilized  to 
adjust  the  royalty  rate  according  to  the  amount 
or  value  of  production  saved,  removed  or  sold 
during  a  specified  production  period. 

A.  ALTERNATIVE  BIDDING  SYSTEMS 

In  general,  most  of  the  industry  comments  were 
critical  of  the  use  of  the  royalty  bid  with  a 
fixed  cash  bonus  system,  while  the  reaction  was 
mixed  as  to  use  of  a  cash  bonus  bid  with  a  slid¬ 
ing  scale  royalty  system.  Clearly,  industry 
perferred  exclusive  use  of  the  traditional  cash 
bonus  bid  with  a  fixed  royalty  system  for  the 
sale  of  lease  tracts  on  the  OCS.  For  the  rea¬ 


sons  listed  belcw,  DOE  does  not  believe  that 
this  represents  an  accepted  option. 

In  enacting  the  OCSLAA,  Congress  demonstrated 
its  commitment  to  the  use  of  alternative  bidding 
systems  by  explicitly  authorizing  the  use  of 
seven  systems  and  permitting  the  development  of 
others.  Congress  -authorized  that  new  bidding 
arrangements  be  developed  and  used  on  an  ex¬ 
perimental  basis  in  order  to  strike  a  proper 
balance  between  securing  a  fair  market  return 
to  the  Federal  Government  for  the  lease  of  its 
lands,  increasing  competition  for  the  use  of 
its  resources,  and  providing  the  incentive  of  a 
fair  profit  to  the  oil  companies  which  must  risk 
their  investment  capital.  Further,  Congress 
ensured  the  use  of  alternative  systems  by  di¬ 
recting  that  bidding  systems  other  than  the  cash 
bonus  bid  with  a  fixed  royalty  system  be  applied 
to  not  less  than  20  percent  and  not  more  than 
60  percent  of  the  total  area  offered  for  leasing 
each  year  during  the  period  September  18,  1979, 
to  September  18,  1984. 

Ihe  three  bidding  systems  whose  use  is  autho¬ 
rized  by  the  regulation  issued  today  have  all 
been  used  in  previous  lease  sales.  The  regu¬ 
lation  authorizes  but  does  not  require  the  use 
of  the  different  systems  in  any  particular 
lease  sale.  As  recognized  by  Congress,  com¬ 
peting  interests  may  be  served  by  the  use  of 
different  systems  under  different  sets  of  cir¬ 
cumstances.  Prior  to  the  application  of  any 
bidding  system  to  tracts  offered  in  an  OCS 
lease  sale,  both  DOI  and  DOE  would  review  care¬ 
fully  its  ability  to  achieve  specified  objec¬ 
tives  in  that  sale.  By  selecting  carefully  from 
available  bidding  systems,  DOE  believes  it  is 
possible  to  maximize  the  net  benefits  deriving 
from  OCS  lease  sales. 

B.  ROYALTY  RATE  ISSUES 

One  comment  recommended  deletion  of  the  lan¬ 
guage  in  §  376.110(a)  (3)(i)(A)  that  allows  the 
use  of  a  step  function  (i.e.,  schedule)  to 
establish  the  royalty  rate  to  be  applied  to 
specified  ranges  of  value  of  production.  This 
recommendation  was  made  because  the  company 
believed  that  specified  royalty  ranges  would 
tend  to  encourage  imanipulation  of  production 
rates  to  keep  royalty  rates  within  a  lower 
range.  Although  in  all  applications  of  the 
cash  bonus  bid  with  a  sliding  scale  royalty 
system  to  date  the  Federal  Government  has  only 
utilized  a  continuous  function  to  establish 
the  royalty  rate,  the  suggested  deletion  was 
not  made  because  DOE  wants  to  retain  the  flexi¬ 
bility  to  experiment  with  this  option  in  appro¬ 
priate  circumstances. 

One  comment  objected  to  the  method  proposed 
in  §  376.110(a) (3) (i) (c)  for  royalty  payment 
calculations  stating  that  royalties  should  be 
based  on  actual  value  rather  than  on  an  ad¬ 
justed  value  and  that  the  proposed  method  may 
be  detrimental  to  the  interests  of  both  the 
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government  and  the  lessee .  This  comment  fur¬ 
ther  suggested  that  the  method  of  calculation 
currently  used  in  the  OCS  lease  form  be  uti¬ 
lized.  It  should  be  noted  that  only  the  royalty 
rate  is  calculated  based  on  the  adjusted  value 
of  production  and  that  the  royalty  payment 
itself  is  calculated  by  applying  the  royalty 
rate  to  the  actual  value  of  production.  DOE 
has  decided  to  retain  the  royalty  payment  cal¬ 
culation  method  set  forth  in  the  proposed  rule 
because  it  believes  that  this  method  fairly 
balances  the  interests  of  the  lessee  and  the 
Federal  Government. 

One  comment  suggested  that  §  376.110(a)(3) 
(i) (C)(4)  be  clarified  to  avoid  problems  that 
could  be  created  by  revisions  in  published 
values  of  GNP  indexes.  This  suggestion  was 
adopted  and  the  section  was  revised  to  require 
that  the  inflation  factor  utilized  be  based 
on  the  GNP  fixed  weighted  price  index  that  is 
first  published  in  the  Survey  of  Current  Busi— 
ness  by  the  Bureau  of  Economic  Analysis,  U.S.^ 
Department  of  Commerce,  for  a  calendar  period 
corresponding  to  a  production  period. 

Recommendations  were  made  by  DOI  and  one 
other  person  to  revise  §  376.110(a)  to  allow 
for  the  reduction  of  the  royalty  rate  be  lew 
12  l/2  percent  in  order  to  encourage  increased 
production  on  the  lease  area.  DOE  has  adopted 
this  suggestion  and  revised  the  regulations 
pursuant  to  the  authority  of  section  205(a) (3) 
of  the  OCSLAA  to  allow  for  a  reduction  in  the 
royalty  rate  after  lease  issuance. 

C.  APPLICATION  AND  DESIGN  OF  BIDDING  SYSTEMS 

Three  persons  suggested  that  different  bid¬ 
ding  systems  should  not  be  used  for  tracts  on  a 
single  geologic  structure  because  this  could 
create  differences  in  investment  strategies  and 
incentives,  cause  additional  administrative  and 
cost  sharing  problems  (especially  if  unitiza¬ 
tion  were  to  occur),  and  prevent  an  accurate 
and  definitive  analysis  of  the  items  listed  in 
§  376.111(b)(1).  One  comment  urged  DOE  to 
place  a  restriction  in  the  regulations  prohib¬ 
iting  the  use  of  different  bidding  systems  on 
the  same  structure. 

While  it  is  not  DOE's  policy  to  recommend  the 
application  of  different  bidding  systems  to 
tracts  on  the  same  geologic  structure,  in  prac¬ 
tice  this  may  be  difficult  to  avoid  because 
sometimes  it  is  impossible  to  identify  tracts 
carmen  to  a  single  OCS  structure  prior  to  a 
lease  sale.  If  DOE  were  to  place  an  absolute 
prohibition  in  the  regulations,  the  Federal 
Government  could  be  placed  in  a  position  of 
unknowingly  violating  its  own  regulation,  thus, 
potentially  subjecting  itself  to  litigation. 
Successful  legal  challenge  to  a  lease  sale  s 
validity  could  nullify  the  extensive  prepara¬ 
tory  efforts  for  the  sale,  as  well  as  any  ex¬ 
ploratory  and  developmental  efforts  undertaken 
by  the  lessee  on  the  tract  in  question.  DOE 


believes  that  in  those  few  cases  where  different 
systems  may  be  used  for  tracts  on  the  same 
structure,  unit  or  cost  sharing  agreements  can 
be  devised  to  reduce  or  eliminate  any  admin¬ 
istrative  or  cost  sharing  problems  that  may 
occur.  Further,  DOE  believes  it  is  necessary 
to  retain  the  flexibility  to  vary  bidding  sys¬ 
tems  utilized  for  tracts  on  a  common  structure. 

One  comment  urged  DOE  to  include  a  require¬ 
ment  in  the  regulations  for  a  full  hearing  with 
due  notice  to  all  interested  parties  prior  to 
the  application  in  a  particular  OCS  lease  sale 
of  any  bidding  system  that  had  not  been  used  in 
previous  lease  sales.  In  establishing  bidding 
systems  for  use  in  OCS  lease  sales,  DOE  provides 
an  opportunity  both  for  the  submission  of  writ¬ 
ten  comments  and  for  a  public  hearing.  In  the 
establishment  of  new  or  particularly  complex 
systems ,  such  as  the  fixed  net  profit  share 
system,  DOE  has  provided  a  ccmment  period  lon¬ 
ger  than  that  required  by  applicable  law.  This 
provides  ample  notice  and  opportunity  for  pub¬ 
lic  participation  in  the  implementation  of 
alternative  bidding  systems.  Therefore,  the 
suggested  change  would  be  duplicative  of  the 
rulemaking  process  and  could  cause  delays  in 
leasing  OCS  oil  and  gas.  Interested  parties 
should  avail  themselves  of  the  opportunity  to 
ccmment  on  new  bidding  systems  during  the  pub¬ 
lic  comment  period  provided  for  in  the  rule- 
making  process. 

DOI  wanted  the  proposed  rules  to  be  changed 
on  the  grounds  that  they  failed  to  treat  rental 
and  royalty  payments  according  to  usage  in  the 
OCSLAA  and  by  industry  and  government  .  DOI 
thought  that  it  was  unnecessary  to  include 
rental  as  a  bidding  system  element,  as  it  was 
a  lease  term  and  condition,  and  disapproved  of 
the  term  "fixed  annual  rental"  because  it  was 
misleading . 

It  is  DOE's  view  that  these  regulations  con¬ 
form  to  the  OCSLAA  and  prior  industry  and  gov¬ 
ernment  usage.  Rental  has  been  included  as  part 
of  the  bidding  systems  because  its  magnitude 
directly  impacts  the  magnitude  of  the  cash  bonus 
and  the  royalty  provisions.  Therefore,  DOE  has 
not  made  the  suggested  change  regarding  rental 
provisions.  However,  in  order  to  avoid  con¬ 
fusion,  all  references  in  the  body  of  the  reg¬ 
ulations  to  the  term  "fixed  annual  rental"  have 
been  changed  to  read  "annual  rental . " 

One  comment  stated  that  §  376.111(b) (1) (v) 
should  include  "and  estimated  time  required  to 
bring  the  lease  into  production"  as  one  of  the 
key  economic  factors  to  be  considered  in  deter¬ 
mining  the  choice  of  a  bidding  system.  Although 
DOE  presently  considers  the  estimated  time  re¬ 
quired  to  bring  a  lease  into  production  in  its 
analysis  of  bidding  systems  to  be  utilized  at 
a  lease  sale,  DOE  does  not  feel  that  it  is  ap¬ 
propriate  to  include  this  as  a  factor  in  §  376. 
111(b) (1) (v) ,  because  selection  of  a  bidding 
system  is  not  dependent  upon  this  factor, 
whereas  selection  is  dependent  upon  the  factors 
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currently  listed  in  §  376.111(b) (1) (v) . 

D.  DEFINITIONS 

Several  comments  were  received  on  the  wording 
of  the  proposed  definitions.  DOE  has  reviewed 
all  such  comments  and  modified  the  definitions 
as  discussed  be lew. 

The  definitions  of  "maximum  royalty  rate"  and 
"minimum  royalty  rate"  were  revised  to  make  them 
clearer  and  consistent  with  related  DOI  regula¬ 
tions. 

Two  persons  objected  to  the  definition  of  "OCS 
lease  sale"  in  §  376.102  and  offered  suggested 
wording  for  a  revised  definition.  One  cammenter 
wanted  the  definition  to  reflect  the  fact  that 
issuance  of  a  lease  occurs  subsequent  to  and 
separate  from  a  lease  sale.  DOI  wanted  the  def¬ 
inition  to  note  that  OCS  leases  are  offered  for 
sale  by  competitive  sealed  bidding  and  that 
leases  are  issued  to  the  highest  responsible 
qualified  bidder  upon  determination  by  the  Sec¬ 
retary  of  the  Interior  that  the  high  bid  re¬ 
flects  the  fair  market  value  of  a  tract. 

DOE  has  revised  the  definition  of  "OCS  lease 
sale"  to  mean  "the  DOI  proceeding  by  which 
leases  for  certain  OCS  tracts  are  offered  for 
sale  by  competitive  bidding  and  during  which 
bids  are  received,  announced  and  recorded." 
DOE  believes  that  this  definition  most  accurate¬ 
ly  reflects  what  occurs  at  an  OCS  lease  sale. 
The  requirement  for  sealed  bidding  has  not  been 
adopted  because  DOE  does  not  want  to  preclude 
the  possibility  of  using  oral  bidding  at  future 
lease  sales.  The  suggested  wording  "leases  are 
issued  to  the  highest  responsible  qualified 
bidder  upon  determination  by  the  Secretary  of 
the  Interior  that  the  high  bid  reflects  the 
fair  market  value  for  a  tract"  was  not  adopted 
because  this  is  merely  a  restatement  of  ex¬ 
isting  requirements  in  DOI  regulations  and 
because  lease  issuance  is  subsequent  to  and 
separate  from  a  lease  sale. 

Garments  were  also  offered  on  the  definition 
of  "person"  proposed  at  §  375.004.  The  cam- 
menters  thought  that  the  proposed  definition 
was  expanded  beyond  the  scope  of  the  OCSLAA, 
was  inappropriate  in  light  of  other  proposed 
DOE  regulations  and  existing  DOI  regulations, 
and  was  unnecessarily  inclusive.  One  of  the 
cammenter s  recommended  using  the  definition  of 
"person"  in  section  301  of  the  OCSLAA. 

In  response  to  these  comments ,  DOE  has  de¬ 
cided  to  utilize  the  definition  of  "person" 
given  in  section  2(d)  of  the  OCSLA.  It  is  DOE's 
interpretation  that  this  is  the  definition  of 
"person"  that  Congress  intended  for  application 
to  bidder  qualification  determinations.  The 
definition  of  "person"  at  section  301  of  the 
OCSLAA  has  application  only  to  Title  III  of  the 
Act.  The  definition  of  "person"  has  been  moved 
to  §  376.002  to  reflect  the  fact  that  it  is  to 
have  application  only  to  the  OCS  oil  and  gas 
leasing  provisions  of  DOE's  regulations. 


DOI  and  one  other  person  commented  on  the 
definition  of  "qualified  bidder. "  In  response 
to  these  comments,  this  definition  has  been 
revised  to  reflect  all  the  present  DOI  bidder 
qualification  requirements.  In  addition,  a 
separate  definition  of  "highest  responsible 
qualified  bidder"  has  been  added  to  the  reg¬ 
ulations  in  order  to  maintain  compatibility 
with  the  OCSLAA  and  with  existing  and  proposed 
DOI  regulations. 

IWo  canmenters  recommended  that  the  defini¬ 
tion  of  "tract"  be  revised  to  make  it  clearer, 
more  complete,  and  consistent  with  related  reg- 
gulations .  DOE  has  revised  the  definition  based 
upon  suggested  wording. 

E.  ROYALTY  PRICING  ISSUE 

DOI  stated  its  belief  that  DOE's  regulations 
should  provide  that  the  DOI  royalty  be  based  on 
the  increased  price  that  an  operator  receives 
when  he  obtains  an  exception  to  the  DOE  Manda¬ 
tory  Petroleum  Price  Regulations  (10  CFR  Part 
212).  DOE  agrees  with  this  comment  and  has 
dealt  with  this  question  in  another  rulemaking. 
In  the  "Final  Rulemaking  Regarding  Disposition 
of  Federal  Outer  Continental  Shelf  Royalty  Oil" 
issued  recently,  DOE  amended  the  DOE  Mandatory 
Petroleum  Price  Regulations  (10  CFR  212.74(e)) 
to  extend  price  relief  to  royalty  interest 
owners,  including  the  United  States,  in  cases 
where  exception  relief  has  been  granted  to 
those  with  an  operating  interest.  Pursuant 
to  that  amendment,  the  percentages  of  crude 
oil  sold  at  lover  tier,  upper  tier,  or  other 
prices  may  be  the  same  for  all  owners  of  an 
interest  in  a  property  for  which  DOE  has  issued, 
to  one  or  more  of  the  owners  thereof,  an  excep¬ 
tion  order  under  Subpart  D  of  10  CFR  Part  205 
specifying  the  percentages  to  be  sold  at  each 
price. 

F.  GENERAL 

The  suggestion  was  made  to  delete  from  the 
first  sentence  of  §  376.111(a)  language  re¬ 
stricting  the  applicability  of  the  subpara¬ 
graph  to  the  three  bidding  systems  established 
by  this  regulation  in  order  to  provide  for  ap¬ 
plication  of  subparagraph  (a)  to  any  bidding 
system  that  may  be  established  by  future  reg¬ 
ulations  .  Since  it  is  DOE '  s  intent  to  promul¬ 
gate  other  regulations  establishing  additional 
bidding  systems,  this  suggested  deletion  was 
made. 

A  recommendation  was  made  to  modify  the  re¬ 
quirement  in  §  376.111(b)(2)  that  computers  be 
used  in  bidding  system  analyses,  so  as  to  allow 
their  discretionary  use.  Since  DOE  did  not 
intend  to  require  the  use  of  computer  simulation 
models  when  it  proposed  these  regulations,  a 
revision  was  made  to  allow  the  discretionary  use 
of  such  models. 

DOI  recommended  that  the  language  of  the  final 
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rules  match  the  language  of  the  DOI  regulations 
on  OCS  leasing  at  43  CFR  3300.  To  the  extent 
possible,  DOE  has  endeavored  to  conform  the 
wording  of  these  regulations  to  tnat  of  the 
current  DOI  regulations. 

Pursuant  to  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969  (NEPA,  Pub.  L. 
91-190,  83  Stat.  852  (42  U.S.C.  4321  et.  seq.)), 
DOE  has  reviewed  this  regulation  and  has  deter¬ 
mined  that  it  clearly  does  not  constitute  a 
"major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment"  within 
this  meaning  of  NEPA.  Accordingly,  no  environ¬ 
mental  impact  statement  is  required  to  support 
this  action. 

Because  DOE  determined  that  this  was  a  signif¬ 
icant  regulation  having  a  major  impact  within 
the  meaning  of  the  DOE  procedures  to  implement 
Executive  Order  12044  on  "Improving  Government 
Regulations  (DOE  Order  2030.1,  44  FR  1032, 
January  3,  1979),  a  regulatory  analysis  was  pre¬ 
pared  for  these  regulations.  This  analysis  may 
be  obtained  from  DOE's  Freedom  of  Information 
Office. 

[Outer  Continental  Shelf  Lands  Act,  ch.  345, 
67  Stat.  462  (43  U.S.C.  1331  et  seq.,  1953), 
as  amended  by  Pub.  L.  95-372,  91  Stat.  340; 
Deoartment  of  Energy  Organization  Act,  Pub.  L. 
95-91,  91  Stat.  565  (42  U.S.C.  7101  et  seq., 
1977);  E.O.  12009,  42  FR  46267] 

In  consideration  of  the  foregoing,  Chapter  II, 
Title  10  of  the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  belcw . 

RUTH  M.  DAVIS, 

Assistant  Secretary,  Resource  Applications 


FEBRUARY  5,  1980 


2 .  Preamble,  10  CFk  376,  Outer  Continen¬ 
tal  Shelf  Oil  and  Gas  Joint  Bidding,  45  ~FR 
62029,  September  18,  1980. 

DEPARTMENT  OF  ENERGY 

Office  of  Leasing  Policy  Development 

10  CFR  Part  376 

Leasing;  Final  Rulemaking  Regarding  Outer  Con¬ 
tinental  Shelf  Oil  and  Gas  Joint  Bidding  Reg¬ 
ulations 

AGENCY :  Department  of  Energy. 

ACTION:  Final  rule. 


SUMMARY:  This  regulation  revises  the  joint  bid¬ 
ding  requirements  of  the  Department  of  the  In¬ 
terior  for  Outer  Continental  Shelf  (OCS)  oil  and 
gas  leases.  The  regulation  requires  submission 
of  Statements  of  Production  of  crude  oil,  natu¬ 
ral  gas  equivalents,  and  liquefied  petroleum 
products  only  by  those  persons  chargeable  with 
an  average  daily  production  in  excess  of  1.6 
million  barrels  during  a  6-month  production 
period.  Any  such  persons  are  then  prohibited 
in  the  following  6-month  bidding  period  frcm 
submitting  bids  jointly  with  any  other  person 
similarly  chargeable.  This  regulation  is  being 
issued  pursuant  to  the  Department  of  Energy's 
rulemaking  responsibilities  under  section  302 
(b)(1)  of  the  Department  of  Energy  Organization 
Act  to  foster  competition  for  Federal  OCS  oil 
and  gas  leases. 

EFE‘ECTIVE  DATE:  This  rule  is  effective  Sep¬ 
tember  10,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette,  (Office  of  Public  Hearings 
Management) ,  Economic  Regulatory  Administra¬ 
tion,  2000  "M"  Street,  N.W.,  Washington,  D.  C. 
20461,  (202)  254-5201. 

Edward  F.  Mulholland,  (Leasing  Policy  Develop¬ 
ment),  U.S.  Department  of  Energy,  1200  Pennsyl¬ 
vania  Avenue,  N.W.,  Room  2313,  Washington,  D.C. 
20461,  (202)  633-8136. 

Michael  T.  Skinker,  (Office  of  General  Counsel), 
U.S.  Department  of  Energy,  1000  Independence 
Avenue,  S.W.,  Room  5E-064,  Forrestal  Building, 
Washington,  D.C.  20585,  (202)  252-2900. 

Fred  Appel,  Public  Affairs,  Resource  Applica¬ 
tions,  U.S.  Department  of  Energy,  1200  Pennsyl¬ 
vania  Avenue,  N.W.,  Rocm  3307,  Washington,  D.C. 
20461,  (202)  633-9418. 


SUPPLEMENTARY  INFORMATION:  Sections  302  and 
303  of  the  Department  of  Energy  Organization 
Act,  (DOE  Act,  Pub.  L.  95-91,  91  Stat.  565  (42 
U.S.C.  7101  et  seq. ) )  transferred  frcm  the 
Department  of  the  Interior  (DOI)  to  the  Depart¬ 
ment  of  Energy  (DOE)  certain  authorities  pre¬ 
viously  held  by  the  Secretary  of  the  Interior 
under  the  Outer  Continental  Shelf  Lands  Act 
(OCSLA,  Act  of  August  7,  1953,  67  Stat.  462 

(43  U.S.C.  1331)),  as  amended  by  the  Outer 
Continental  Shelf  Lands  Act  Amendments  of  1978 
(OCSLAA,  Pub.  L.  95-372,  92  Stat.  629),  the 

Mineral  Lands  Leasing  Act,  the  Mineral  Leasing 
Act  for  Acquired  Lands,  the  Geothermal  Steam 
Act  of  1970,  and  the  Energy  Policy  and  Conser¬ 
vation  Act.  As  a  result,  with  respect  to 
Federal  leases ,  the  Secretary  of  Energy  is 
authorized  to  promulgate  regulations  to: 

( 1 )  Foster  competition, 

(2)  Implement  alternative  bidding  systems, 

(3)  Establish  diligence  requirements , 

(4)  Set  rates  of  production,  and 

(5)  Specify  the  procedures,  terms  and  con¬ 
ditions  for  the  acquisition  and  disposition  of 
Federal  royalty  interests  taken  in  kind.  In 
addition,  under  section  302(c)  of  the  DOE  Act, 
the  Secretary  of  Energy  is  vested  with  the 
authority  to  establish  rates  of  production  for 
Federal  leases,  and  under  section  303(c)  the 
Secretary  reviews  and  may  disapprove  any  term 
or  condition  of  a  Federal  lease  that  relates  to 
DOE's  authority  under  section  302(b)  to  promul¬ 
gate  regulations.  Under  his  authority  to  pro¬ 
mulgate  regulations  to  foster  competition,  the 
Secretary  may  issue  regulations  that  prohibit 
bidding  for  leases  by  certain  types  of  joint 
ventures . 

This  regulation  is  being  issued  pursuant  to 
DOE's  authority  under  section  302(b)(1)  of  the 
DOE  Act  to  regulate  joint  bidding  in  order  to 
foster  competition  for  Federal  Outer  Continen¬ 
tal  Shelf  (OCS)  oil  and  gas  leases.  As  required 
under  section  303(b)  of  the  DOE  Act,  the  Secre¬ 
tary  of  the  Interior  was  consulted  during  pre¬ 
paration  of  this  proposed  regulation,  and  DOI's 
substantive  comments  have  been  incorporated 
into  this  proposed  regulation.  As  required  by 
section  5  of  the  OCSLA  (section  204  of  the 
OCSLAA) ,  DOE  has  transmitted  a  copy  of  the 
proposed  regulation  to  the  Attorney  General 
for  his  views  on  any  matters  contained  herein 
that  may  affect  competition.  No  comments  have 
been  received  frcm  the  Department  of  Justice. 

BACKGROUND 

On  Rfey  20,  1980,  DOE  issued  a  proposed  regu¬ 
lation  regarding  OCS  oil  and  gas  joint  bidding 
regulations  (45  FR  35830,  May  28,  1980),  and 
invited  public  comment  over  a  two-month  period 
ending  July  25,  1980.  No  public  hearing  was 
held  in  view  of  DOE's  belief  that  the  proposed 
regulation  would  have  no  adverse  impacts,  that 
it  posed  no  substantial  issue  of  law  or  fact. 
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and  that  it  would  be  unlikely  to  have  a  sub¬ 
stantial  inpact  on  the  national  economy  or 
large  numbers  of  individuals  or  businesses . 

No  request  to  hold  a  public  hearing  has  been 
received . 

COMMENTS 

jn  response  to  publication  of  the  proposed 
regulation,  DOE  received  eleven  comments,  frcra 
companies  active  in  various  aspects  of  the  oil 
and  gas  industry,  frcm  the  Georgia  Department 
of  Natural  Resources,  frcm  the  Council  on  Wage 
and  Price  Stability  and  frcm  DOI.  The  ccmments 
enthusiastically  and  unanimously  supported  the 
content  and  objective  of  the  proposed  regula¬ 
tion.  Several  ccmments  provided  suggestions 
for  further  revisions  of  the  joint  bidding  re¬ 
quirements.  All  the  ccmments  were  helpful  and 
received  careful  consideration. 

In  general,  the  ccmments  provided  thorough 
confirmation  of  DOE's  belief  that  the  present 
joint  bidding  requirements  constitute  a  barrier 
to  entry  and  competition  in  OCS  lease  sales,  for 
at  least  seme  firms.  Crcwn  Central  Petroleum 
Corporation,  for  example,  commented  that  the 
proposed  regulation  "will  certainly  enhance  the 
ability  of  smaller  firms  to  participate  in  joint 
ventures."  Pogo  Producing  Company,  itself  a 
small  firm  active  on  the  OCS,  endorsed  the  pro¬ 
posed  regulation,  while  considering  it  likely 
that  regulatory  requirements  such  as  that  elim¬ 
inated  by  this  regulation  have  precluded  some 
firms  frcm  bidding.  And  the  ccmments  of  the 
New  York  Gas  Group  (NYGAS)  agreed  explicitly 
with  DOE  that  the  joint  bidding  filing  require¬ 
ment  may  constitute  a  barrier  to  participation 
in  OCS  lease  sales,  as  well  as  that  the  final 
regulation  "should  encourage  broader  participa¬ 
tion  in  OCS  lease  sales  and  increased  competi¬ 
tion  for  OCS  leases." 

Major  firms  and  governmental  agencies  also 
lent  strong  support  for  the  proposed  regula¬ 
tions.  Chevron,  Exxon,  Gulf,  and  Shell  all 
concurred  in  the  proposal  without  reservation. 
Among  government  agencies,  the  Georgia  Depart¬ 
ment  of  Natural  Resources  supported  the  pro¬ 
posed  regulation.  DOI  similarly  endorsed  the 
proposal.  CCWPS  "enthusiastically"  supported 
the  revision  in  joint  bidding  requirements,  as 
a  step  toward  promoting  competition. 

Chevron  recommended  that  DOE  further  amend 
the  joint  bidding  requirements,  to  define  a 
subsidiary  as  a  company,  more  than  50  percent 
of  whose  voting  stock  is  indirectly  or  directly 
owned  by  another  company;  this  definition  would 
replace  the  current  language  of  50  percent  or 
rrore"  in  43  CFR  3316.3-3  (a)  (3) .  DOE  intends  to 
examine  this  suggestion  in  connection  with  a 
general  review  of  joint  bidding  procedures,  and 
accordingly,  does  not  adopt  it  at  this  tune. 

Other  comments,  frcm  Gulf  and  Exxon,  suggested 
deletion  of  the  joint  bidding  filing  requirement 
for  all  bidders,  except  those  whose  status  with 


regard  to  the  threshold  of  1.6  million  barrels 
of  average  daily  production  has  changed.  DOE 
recognizes  that,  as  a  general  proposition,  the 
number  and  identity  of  companies  restricted  frcm 
bidding  together  jointly  has  remained  stable. 
Nonetheless,  DOE  has  not  adopted  this  sugges¬ 
tion,  because  semiannual  certification  of 
chargeable  production  does  not  impose  an  unrea¬ 
sonable  burden  on  major  firms. 

NYGAS  suggested  incorporation  into  the  regu¬ 
lation  of  language  frcm  the  preamble,  that  this 
regulation  is  intended  to  "supersede  only  those 
requirements  of  43  CFR  3316.3  that  are  incon¬ 
sistent"  with  it,  in  order  to  avoid  confusion 
until  DOI  conforms  its  joint  bidding  regulations 
to  conform  to  the  final  regulation.  DOE  has 
declined  to  adept  this  suggestion,  as  DOI  is 
concurrently  amending  its  joint  bidding  regula¬ 
tions  . 

THE  FINAL  REGULATION 

In  view  of  the  comments,  the  final  regulation 
is  identical  to  the  proposal.  This  regulation 
revises  DOI's  regulatory  scheme  for  OCS  joint 
bidding  (43  CFR  3316.3,  44  FR  38280  (June  29, 
1979)),  which  currently  requires  each  party  in¬ 
tending  to  bid  jointly  at  any  OCS  lease  sale 
to  have  previously  submitted  a  Statement  of 
Production,  covering  crude  oil,  natural  gas 
equivalents,  and  liquefied  petroleum  products, 
for  the  6-rnDnth  production  period  preceding 
the  6-month  bidding  period  in  which  the  OCS 
sale  is  held.  The  party  submitting  the  State¬ 
ment  of  Production  affirms  Whether  it  is 
chargeable  with  an  average  daily  production  in 
excess  of  1.6  million  barrels  worldwide  during 
the  applicable  6-month  production  period.  Each 
party  filing  a  Statement  of  Production  under 
the  present  regulations  is  chargeable  with  its 
own  production,  that  of  subsidiaries  and  par¬ 
ents,  as  well  as  its  proportionate  share  of 
production  by  any  person  in  which  the  filing 
party  holds  an  ownership  or  control  interest, 
or  Which  holds  such  an  interest,  in  the  filing 
party,  to  the  extent  that  any  such  interest 
amounts  to  at  least  5  percent  ownership  or 
control . 

The  sole  purpose  of  the  requirement  to  file 
a  Statement  of  Production  is  to  identify  those 
firms  that,  by  virtue  of  the  amount  of  daily 
production  which  they  control,  are  precluded 
frcm  bidding  together  in  OCS  lease  sales. 
Parties  chargeable  with  an  average  daily  pro¬ 
duction  in  excess  of  1.6  million  barrels  are 
placed  on  a  current  "List  of  Restricted  Joint 
Bidders , "  and  may  not  bid  jointly  with  any 
other  party  on  this  List.  They  may,  however, 
bid  jointly  with  parties  which  have  submitted 
Statements  of  Production  but  are  not  charge¬ 
able  with  more  than  1.6  million  barrels  of 
average  daily  production.  In  the  more  than 
four  years  since  DOI  promulgated  its  joint 
bidding  regulations ,  the  same  nine  or  ten 
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canpanies,  out  of  the  hundreds  of  firms  filing 
Statements  of  Production,  have  been  consis¬ 
tently  placed  on  the  semiannual  "List  of  Re¬ 
stricted  Joint  Bidders." 

Smaller  canpanies  are  frequently  able  to 
participate  in  OCS  lease  sales  only  through 
formation  of  joint  ventures.  Since  current 
DO  I  regulations  prevent  any  party  frcm  bidding 
jointly  for  OCS  leases  without  first  having 
filed  a  Statement  of  Production,  smaller  firms, 
as  well  as  major  firms,  must  prepare  a  document 
in  order  to  bid  jointly  for  OCS  leases.  The 
joint  bidding  regulations  were  originally  in¬ 
tended  to  increase  participation  in  OCS  lease 
sales  through  selective  prohibition  in  joint 
ventures  by  major  firms.  However,  since  the 
current  regulations  require  all  parties  to 
file  Statements  of  Production  in  order  to  bid 
jointly,  the  burdensome  nature  of  this  require¬ 
ment  on  seme  smaller  firms  may  have  impeded  or 
even  precluded  some  smaller  firms  frcm  partici¬ 
pation  in  OCS  lease  sales,  contrary  to  the 
original  intent  of  the  joint  bidding  regulations 
to  foster  competition  among  bidders.  This  posi¬ 
tion  received  strong  confirmation  in  the  com¬ 
ments,  and  was  strenuously  supported  by  both 
government  and  industry. 

While  numerous  extension  of  filing  deadlines 
have  mitigated  the  more  serious  inpacts  of  this 
regulation,  such  as  withdrawal  or  exclusion  of 
a  participant,  revision  of  this  filing  require¬ 
ment  seeTis  a  more  sensible  approach.  The  re¬ 
quirement  for  submission  of  Statements  of  Pro¬ 
duction  has  placed  a  disproportionate  burden 
on  smaller  companies,  and  on  DOI,  by  generating 
superfluous  paperwork  as  well  as  necessitating 
numerous  extensions  of  filing  periods  to  ac¬ 
commodate  smaller  bidders  unfamiliar  with  OCS 
regulations . 

Therefore,  the  final  regulation  is  intended 
to  enhance  the  competitive  nature  of  the  joint 
bidding  process  for  OCS  oil  and  gas  leases  by 
limiting  this  filing  requirement  to  those  com¬ 
panies  subject  to  the  prohibition  on  joint 
bidding  (i.e.,  placed  on  the  List  of  Restricted 
Joint  Bidders) .  Removal  of  the  requirement 
for  all  others  is  intended  to  encourage  their 
participation  in  OCS  lease  sales.  DOE's  intent 
was  thoroughly  borne  out  in  the  carments .  After 
examination  of  the  current  joint  bidding  reg¬ 
ulations  (43  CFR  3316.3),  pursuant  to  DOE's 
regulatory  authority  to  foster  competition  un¬ 
der  section  302(b)  of  the  DOE  Act,  DOE  has  de¬ 
cided  to  defer  consideration  of  more  extensive 
revision  to  the  joint  bidding  procedures  pending 
further  analysis.  DOE  is  reviewing  the  current 
procedures  to  determine  whether  need  for  such 
revision  exists.  The  regulation  has  been  drawn 
narrowly  in  order  to  change  the  current  reg¬ 
ulatory  filing  practice  only  to  the  extent  nec¬ 
essary  to  achieve  the  above  stated  purpose. 
The  terms  employed  in  this  proposed  rule  are 
defined  exactly  as  in  DOI's  current  joint  bid¬ 
ding  regulations. 


DOE  intends  this  regulation  to  supersede  only 
those  requirements  of  43  CFR  3316.3  that  are 
inconsistent  with  it,  and  notes  that  DOI  is 
concurrently  amending  its  joint  bidding  regu¬ 
lations  to  conform  to  this  regulation. 

SIGNIFICANCE  REVIEW 

DOE  has  determined  that  this  proposed  regu¬ 
lation  is  significant,  but  will  not  have  a  major 
inpact  within  the  meaning  of  DOE's  procedures 
to  inplement  Executive  Order  12044  on  "Inproving 
Government  Regulations"  (DOE  Order  2030,  44  FR 
1032,  January  3,  1979.  Therefore,  a  regulatory 
analysis  is  not  required  for  this  proposed  regu¬ 
lation. 

ENVIRONMENTAL  ANALYSIS 

After  reviewing  the  proposed  regulation  pur¬ 
suant  to  DOE's  responsibilities  under  the  Na¬ 
tional  Environmental  Policy  Act  of  1969  (Pub.  L. 
91-190,  83  Stat.  852  (42  U.S.C.  4321  et  seq.)), 
DOE  has  determined  that  the  proposed  action  does 
not  constitute  a  major  Federal  action  signifi¬ 
cantly  affecting  the  quality  of  the  human  envi¬ 
ronment.  Therefore,  DOE  has  determined  that 
no  environmental  assessment  or  environmental 
impact  statement  is  required  for  the  proposed 
regulations . 

(Outer  Continental  Shelf  Lands  Act,  Act  of  Au¬ 
gust  7,  1953,  ch.  345,  67  Stat.  462  (43  U.S.C. 
1331  et  seq.),  as  amended  by  Pub.  L.  95-372, 
92  Stat.  629;  Department  of  Energy  Organization 
Act,  Pub.  L.  95-91,  (91  Stat.  565  (42  U.S.C. 
7101  et  seq.);  E.O.  12009,  42  FR  46267.)) 

In  consideration  of  the  foregoing,  it  is  pro¬ 
posed  to  amend  Chapter  II,  Title  10  of  the  Code 
of  Federal  Regulations  as  set  forth  below. 

DANIEL  M.  OGDEN,  JR., 

Acting  Assistant  Secretary,  Resource  Applica¬ 
tions 

SEPTEMBER  10,  1980 
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3.  Regulations ,  10  CFR  376,  Bidding  Sys¬ 

tems  for  Outer  Continental  Shelf  Oil  and  Gas 
Leasing,  45  FR  9539,  February  12,  1980,  amended 

by:  45  FR  36800,  May  30,  1980;  and  45  FR 
62031,  September  18,  1980. 

PART  376 — OUTER  CONTINENTAL  SHELF  OIL  AND  GAS 
LEASING 

Subpart  A — General  Provisions 
Sec. 

376.001  Purpose  and  scope. 

376.002  Definitions. 

Subpart  B — Bidding  Systems 

376.101  Purpose  and  scope. 

376 . 102  Definitions . 

376.110  Bidding  systems. 

376.111  Criteria  for  selection  of  bidding  sys¬ 
tems  and  bidding  system  components . 

Subpart  D — Joint  Bidding 

376.301  Purpose. 

376 . 302  De  f initions . 

376.303  Joint  bidding  requirements. 

AUTHORITY:  Act  of  August  7,  1953,  ch.  345, 
secs.  2  and  8,  67  Stat.  468  (43  U.S.C.  1331  and 
1337),  as  amended  by  sec.  205,  Pub.  L.  95-372, 
92  Stat.  462  and  629;  secs.  302,  303  and  644, 
Pub.  L.  95-91,  91  Stat.  578-579,  579-580,  599 
(42  U.S.C.  7152,  7153  and  7254);  E.O.  12009, 

42  FR  46267. 

Subpart  A — General  Provisions 

§  376.001  Purpose  and  scope. 

The  purpose  of  this  Part  376  is  to  implement 
sections  302(b)  and  303  of  the  DOE  Act  by  pro¬ 
viding  regulations  which  relate  to  the  foster¬ 
ing  of  competition  including,  but  not  limited 
to ,  regulations  to  prohibit  joint  bidding  for 
development  rights  by  certain  types  of  joint 
ventures;  the  implementation  of  alternative 
bidding  systems;  and  the  establishment  of  dili¬ 
gence  requirements  for  Federal  OCS  leases  is¬ 
sued  under  the  OCSLA. 

§  376.002  Definitions . 

For  purposes  of  this  Part  376: 

"OCSLA"  means  the  Outer  Continental  Shelf 
Lands  Act  (Act  of  August  7,  1953,  ch.  345,  67 
Stat.  462  (43  U.S.C.  1331  et  sej. ) ,  as  amended 
by  Pub.  L.  95-372,  92  Stat.  629). 

"OCS  lease"  means  a  Federal  lease  for  oil  and 
gas  issued  under  the  OCSLA. 

"Person"  includes,  in  addition  to  a  natural 
person,  an  association,  a  State,  or  a  private, 
public,  or  municipal  corporation. 


Subpart  B — Bidding  Systems 
§  376.101  Purpose  and  scope. 

(a)  This  subpart  establishes  the  several 
bidding  systems  that  may  be  utilized  in  connec¬ 
tion  with  the  offering  and  sale  of  Federal 
leases  for  the  exploration,  development  and  pro¬ 
duction  of  oil  and  gas  resources  located  on  the 
OCS. 

(b)  Only  bidding  systems  established  by  this 
subpart  shall  be  utilized  in  OCS  lease  sales. 

§  376.102  Definitions . 

For  purposes  of  this  Subpart  B — 

"Highest  responsible  qualified  bidder"  means 
a  person  who  has  met  the  appropriate  require¬ 
ments  of  43  CFR  3316  and  has  submitted  a  bid 
higher  than  any  other  bids  by  qualified  bidders 
on  the  same  tract. 

"Highest  royalty  rate"  means  the  highest  per 
centum  rate  payable  to  the  United  States,  as 
specified  in  the  lease,  in  amount  or  value  of 
the  production  saved,  removed  or  sold. 

"Lowest  royalty  rate"  means  the  laves t  per 
centum  rate  payable  to  the  United  States,  as 
specified  in  the  lease,  in  amount  or  value  of 
the  production  saved,  removed  or  sold. 

"OCS  lease  sale"  means  the  DOI  proceeding  by 
which  leases  for  certain  OCS  tracts  are  offered 
for  sale  by  competitive  bidding  and  during 
which  bids  are  received,  announced  and  recorded. 

"Production  period"  means  the  period  during 
which  the  amount  of  oil  and  gas  produced  from 
a  tract,  or,  if  the  tract  is  unitized,  the 
amount  of  oil  and  gas  as  allocated  under  a 
unitization  formula,  will  be  measured  for 
purposes  of  determining  the  amount  of  royalty 
payable  to  the  United  States. 

"Qualified  bidder"  means  a  person,  who  has 
met  the  appropriate  requirements  of  43  CFR  3316. 

"Tract"  means  a  designation  assigned  solely 
for  administrative  purposes  to  a  block  or  com¬ 
bination  of  blocks  that  are  identified  by  a 
leasing  map  or  an  official  protraction  diagram 
prepared  by  DOI. 

"Value  of  production"  means  the  value  of  all 
oil  and  gas  production  saved,  removed  or  sold 
from  a  tract,  or,  if  the  tract  is  unitized,  the 
value  of  all  oil  and  gas  production  saved, 
removed  or  sold  and  credited  to  the  tract  under 
a  unitization  formula,  during  a  production 
period,  which  value  is  determined  in  accordance 
with  §  376.110(b). 

§  376.110  Bidding  systems. 

(a)  A  single  bidding  system  selected  from 
those  listed  in  this  paragraph  shall  be  applied 
to  each  tract  included  in  an  OCS  lease  sale. 

(1)  Cash  bonus  bid  with  a  fixed  royalty  rate 
of  not  less  than  12-1/2  per  centum  in  amount  or 
value  of  the  production  saved,  removed  or  sold 
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and  an  annual  rental. 

( 1)  The  royalty  rate  to  be  paid  by  the 
highest  responsible  qualified  bidder  shall  be 
a  percentage  of  the  amount  or  value  of  the  pro¬ 
duction  saved,  removed  or  sold.  Such  royalty 
rate  shall  not  be  less  than  12-1/2  per  centum 
at  the  beginning  of  the  lease  period  in  amount 
or  value  of  production  and  shall  be  specified 
in  the  notice  of  OCS  lease  sale  published  in 
the  Federal  Register. 

(ii)  The  amount  of  cash  bonus  to  be  paid  is 
determined  by  the  qualified  bidder  submitting 
the  bid.  Any  deferment  and  the  schedule  of 
payments  shall  be  included  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by  the 
highest  responsible  qualified  bidder  shall  be 
the  amount  specified  in  the  notice  of  OCS  lease 
sale  published  in  the  Federal  Register. 

(2)  Royalty  rate  bid  based  on  per  centum  in 
amount  or  value  of  the  production  saved,  re¬ 
moved,  or  sold,  with  a  fixed  cash  bonus  and  an 
annual  rental. 

( i)  The  royalty  rate  to  be  paid  is  determined 
by  the  qualified  bidder  submitting  the  bid  and 
shall  be  based  on  a  percentage  of  the  amount 
or  value  of  the  production  saved,  removed,  or 
sold. 

(ii)  The  cash  bonus  to  be  paid  by  the  highest 
responsible  qualified  bidder  shall  be  an  amount 
specified  in  the  notice  of  OCS  lease  sale  pub¬ 
lished  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by  the 
highest  responsible  qualified  bidder  shall  be 
the  amount  specified  in  the  notice  of  OCS  lease 
sale  published  in  the  Federal  Register. 

(3)  Cash  bonus  bid  with  diminishing  or  slid¬ 
ing  royalty  rate  of  not  less  than  12-1/2  per 
centum  at  the  beginning  of  the  lease  period  in 
amount  or  value  of  the  production  saved,  re¬ 
moved,  or  sold,  and  annual  rental. 

(i)(A)  The  royaly  rate  to  be  paid  by  the 
highest  responsible  qualified  bidder  shall  be 
a  percentage  of  the  amount  or  value  of  the 
production  saved,  removed  or  sold.  The  royalty 
rate  shall  be  calculated  by  utilizing  either 
a  sliding  scale  formula,  which  relates  the 
royalty  rate  established  thereby  to  the  adjusted 
value  of  the  oil  and  gas  produced  during  the 
production  period,  or  a  schedule  that  estab¬ 
lishes  the  royalty  rate  that  will  be  applied 
to  specified  ranges  of  adjusted  value  of  pro¬ 
duction,  The  description  of  the  sliding  scale 
formula  or  schedule  shall  include  the  relation¬ 
ship  between  adjusted  value  of  production  and 
royalty  rate,  and  a  stipulation  of  the  lowest 
royalty  rate  and  highest  royalty  rate.  The 
sliding  scale  formula  or  schedule  shall  be 
included  in  the  lease  issued  to  the  person  who 
is  the  successful  bidder  as  one  of  the  lease 
terms  and  conditions. 

(B)  The  royalty  rate  shall  not  be  less  than 
12-1/2  per  centum  at  the  beginning  of  the  lease 
period  in  amount  or  value  of  the  production 


saved,  removed  or  sold  and  shall  be  specified 
in  the  notice  of  OCS  lease  sale  published  in 
the  Federal  Register . 

(C)  Royalty  payment  calculation. 

(1)  The  royalty  rate  utilized  in  the  calcula¬ 
tion  of  royalty  payments  is  based  on  ah  adjusted 
value  of  production,  and  is  established  through 
application  of  a  sliding  scale  formula  or  a 
schedule  to  the  adjusted  value  of  production. 

(2)  The  adjusted  value  of  production  shall 
be  determined  by  applying  an  inflation  factor 
to  the  actual  value  of  production. 

(3)  The  established  royalty  rate  is  applied 
to  the  actual  value  of  production,  which  results 
in  the  determination  of  amount  in  dollars  to  be 
paid  to  the  United  States  by  the  person  awarded 
the  lease  or  the  amount  of  royalty  oil  and  gas 
to  be  taken  in  kind  by  the  United  States. 

(4)  The  production  period  for  purposes  of  de¬ 
termining  value  of  production  shall  be  stated  in 
the  notice  of  OCS  lease  sale  that  is  published 
in  the  Federal  Register.  The  inflation  factor 
utilized  shall  be  based  on  the  gross  national 
product  fixed  weighted  price  index  that  is  first 
published  in  the  Survey  of  Current  Business  by 
the  Bureau  of  Economic  Analysis,  U.S.  Department 
of  Commerce,  for  a  calendar  period  corresponding 
to  a  production  period.  The  procedures  for 
making  the  inflation  adjustment  shall  be  stated 
in  the  notice  of  OCS  lease  sale  published  in 
the  Federal  Register . 

(iT)  The  amount  of  cash  bonus  to  be  paid  is 
determined  by  the  qualified  bidder  submitting 
the  bid.  Any  deferment  and  the  schedule  of 
payments  shall  be  included  in  the  notice  of  OCS 
lease  sale  published  in  the  Federal  Register. 

(iii)  The  annual  rental  to  be  paid  by  the 
highest  responsible  qualified  bidder  shall  be 
the  amount  specified  in  the  notice  of  OCS  lease 
sale  published  in  the  Federal  Register . 

(4)  Cash  bonus  bid  with  a  fixed  share  of  the 
net  profits  of  no  less  than  30  per  centum  to  be 
derived  from  the  production  of  oil  and  gas  from 
the  lease  area  and  a  fixed  annual  rental — (i) 
Net  profit  share  payment  calculation.  The 
amount  of  the  net  profit  share  payment  to  the 
United  States  by  the  person  awarded  the  lease 
shall  be  determined  for  each  month  by  multiply¬ 
ing  the  net  profit  share  base  times  the  net 
profit  share  rate,  in  accordance  with  §  390. 
022. 

(A)  Net  profit  share  base.  (1)  The  net 
profit  share  base  shall  be  calculated  in  ac¬ 
cordance  with  §  390.021. 

( 2 )  The  capital  recovery  factor  needed  to 
calculate  the  allowance  for  capital  recovery, 
in  accordance  with  §  390.020,  shall  be  speci¬ 
fied  in  the  notice  of  OCS  lease  sale  published 
in  the  Federal  Register  and  may  vary  from  tract 
to  tract. 

(B)  Net  Profit  share  rate.  The  net  profit 
share  rate,  which  determines  the  fixed  share  of 
the  net  profits  owed  to  the  United  States,  shall 
be  a  percentage  that  is  specified  in  the  notice 
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of  OCS  lease  sale  published  in  the  Federal  Reg¬ 
ister.  Such  net  profit  share  rate  shall  not  be 
less  than  30  percent  of  the  net  profit  share 
base  and  may  vary  from  tract  to  tract. 

(ii)  The  amount  of  cash  bonus  to  be  paid  is 
determined  by  the  person  submitting  the  bid. 
Any  deferment  and  the  schedule  of  payments  shall 
be  included  in  the  notice  of  OCS  lease  sale 
published  in  the  Federal  Register . 

(iii)  The  annual  rental  to  be  paid  by  the 
person  awarded  the  lease  shall  be  the  amount 
specified  in  the  notice  of  OCS  lease  sale  pub¬ 
lished  in  the  Federal  Register . 

(b)  The  value  basis  for  determining  the 
actual  value  of  production  and  for  purposes  of 
computing  royalty  in  accordance  with  the  bidding 
systems  established  by  paragraph  (a)  of  this 
section  shall  be  as  described  in  30  CFR  250.64; 
Provided,  hcwever,  that  with  respect  to  oil, 
the  first  sale  of  which  is  controlled  under  10 
CFR  Part  212,  the  value  shall  not  exceed  the 
lawful  first  sale  price  of  such  oil;  and  provid¬ 
ed  further,  that  with  respect  to  gas,  the  value 
shall  not  exceed  the  sale  price  established  by 
the  Federal  Energy  Regulatory  Commission. 

(c)  DOE  may,  by  rule,  add  to  or  modify  the 
bidding  systems  listed  in  paragraph  (a)  of  this 
section,  in  accordance  with  the  procedural 
requirements  of  section  501  of  the  DOE  Act. 

[45  FR  36800,  May  30,  1980] 

§  376.111  Criteria  for  selection  of  bidding 
systems  and  bidding  system  compo¬ 
nents  . 

(а)  In  analyzing  and  making  reccmmendations 
to  DOI  regarding  the  application  of  one  of  the 
bidding  systems  listed  in  §  376.110(a)  to  tracts 
selected  for  any  OCS  lease  sale,  and  in  review¬ 
ing  lease  terms  and  conditions  prior  to  deter¬ 
mining  whether  to  exercise  its  section  303(c) (1) 
DOE  Act  disapproval  authority,  DOE  may,  in  its 
discretion,  consider  the  following  purposes  and 
policies,  recognizing  that  each  of  the  purposes 
and  policies  may  not  be  specifically  applicable 
to  the  selection  process  for  a  particular  bid¬ 
ding  system  and  tract  or  may  present  a  conflict 
that  will  have  to  be  resolved  in  the  process  of 
bidding  system  selection,  and  that  the  order  of 
listing  does  not  denote  a  ranking: 

(1)  Providing  fair  return  to  the  Federal 
Government; 

(2)  Increasing  competition; 

(3)  Assuring  competent  and  safe  operations; 

(4)  Avoiding  undue  speculation; 

(5)  Avoiding  unnecessary  delays  in  explora¬ 
tion,  development,  and  production; 

(б)  Discovering  and  recovering  oil  and  gas; 

(7)  Developing  new  oil  and  gas  resources  in 
an  efficient  and  timely  manner; 

(8)  Limiting  administrative  burdens  on  Gov¬ 
ernment  and  industry;  and 

(9)  Providing  an  opportunity  to  experiment 


with  various  bidding  systems  to  enable  the 
identification  of  those  that  are  the  most  appro¬ 
priate  for  the  satisfaction  of  the  objectives 
of  the  United  States  in  OCS  lease  sales. 

(b) (1)  In  considering  the  potential  disap¬ 
proval  of  the  application  of  the  bidding  system 
or  systems  for  an  OCS  lease  sale  and  the 
components  of  such  system  or  systems,  and  in 
performing  the  analysis  and  review  referred  to 
in  §  376.111(a),  DOE  may,  in  its  discretion, 
take  into  account  the  following  in  relation  to 
their  impact  upon  the  purposes  and  policies 
enumerated  in  paragraph  (a)  of  this  section: 

(1)  A  projection  of  the  number  and  character¬ 
istics  of  persons  who  would  be  interested  in 
and  capable  of  participating  in  the  sale; 

(ii)  The  relationship  between  economic  rent 
and  government  revenue; 

(iii)  The  incentives  and  disincentives  for 
exploration,  development  and  production; 

(iv)  The  projected  level  of  total  production 
and  expected  production  profile; 

(v)  The  estimated  size  and  location  of  poten¬ 
tial  reservoirs,  including  the  type  of  re¬ 
sources  (oil  and/or  gas),  depth  of  water,  cli¬ 
matic  region,  proximity  to  pipelines,  proximity 
to  leased  and/or  developed  tracts  and  leasing 
history; 

(vi)  Location  of  potential  reservoirs  that 
overlap  boundaries  and  unitization  considera¬ 
tions  ; 

(vii)  Risk  sharing  between  lessor  and  lessee; 
and 

(viii)  Administrative  burden  on  the  lessor 
and  lessee. 

(2)  Seme  of  the  above  factors  are  tract- 
specific,  whereas  others  have  a  regional  orien¬ 
tation.  In  making  the  evaluation  associated 
with  application  of  the  above  factors  to  the 
process  of  applying  bidding  systems  to  the 
tracts  included  in  an  OCS  lease  sale,  objective 
and  subjective  analytical  techniques  will  be 
employed,  which  may  include  the  application  of 
computer  simulation  models. 

(c)  The  bidding  systems  listed  in  §§  376.110 
(a)(2)  and  (3)  shall  be  applied  to  not  less 
than  20  per  centum  and  not  more  than  60  per 
centum  of  the  total  area  offered  for  leasing 
each  year  during  the  five-year  period  commencing 
on  September  18,  1978,  unless  DOI  determines, 
after  consultation  with  DOE,  that  the  maximum 
and  minimum  per  centum  limitations  set  forth  in 
this  section  are  inconsistent  with  the  purposes 
and  policies  of  the  OCSLA. 

Subpart  D — Joint  Bidding 

§  376.301  Purpose. 

The  purpose  of  the  regulations  in  this  Sub¬ 
part  D  is  to  encourage  participation  in  OCS 
oil  and  gas  lease  sales  by  limiting  the  re¬ 
quirement  for  filing  Statements  of  Production 
to  certain  joint  bidders. 
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§  376.302  Definitions . 


For  purposes  of  this  Subpart  D,  all  the  terms 
used  shall  be  defined  as  in  43  CFR  3316.3. 

§  376.303  Joint  bidding  requirements. 

(a)  Any  person  who  submits  a  joint  bid  for 
any  OCS  oil  and  gas  lease  during  a  six-month 
bidding  period  and  Who  was  chargeable  for  the 
prior  production  period  with  an  average  daily 
production  in  excess  of  1.6  million  barrels  of 
crude  oil,  natural  gas  equivalents,  and  lique¬ 
fied  petroleum  products,  shall  have  filed  a 
Statement  of  Production  with  the  Director, 
Bureau  of  Land  Management,  in  accordance  with 
the  requirements  of  43  CFR  3316.3.  The  State¬ 
ment  of  Production  shall  state  that  the  person 
filing  the  Statement  is  chargeable  for  the 
prior  production  period  with  an  average  daily 
production  in  excess  of  1.6  million  barrels  of 
crude  oil,  natural  gas  equivalents,  and  lique- 
fiai  petroleum  products. 

(b)  No  person  chargeable  for  the  prior  pro¬ 
duction  period  with  an  average  daily  production 
in  excess  of  1.6  million  barrels  of  crude  oil, 
natural  gas  equivalents,  and  liquefied  petro¬ 
leum  products  may  submit  a  joint  bid  for  any 
OCS  oil  and  gas  lease  during  the  applicable 
six-month  bidding  period  with  any  other  person 
similarly  chargeable.  Such  bids  shall  be  dis¬ 
qualified  and  rejected. 

(c)  No  person  may  submit  any  bid  during  the 
applicable  six-month  bidding  period  pursuant  to 
any  agreement,  the  terms  of  which  would  result 
in  two  or  more  persons,  each  chargeable  for  the 
prior  production  period  with  an  average  daily 
production  in  excess  of  1.6  million  barrels  of 
crude  oil,  natural  gas  equivalents,  and  lique¬ 
fied  petroleum  products,  acquiring  or  holding 
any  interest  in  the  tract  for  which  the  bid  is 
submitted.  Such  bid  shall  be  disqualified  and 
rejected. 

[45  FR  62031,  Sept.  18,  1980] 
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D.  10  CFR  390,  Accounting  Procedures  for  Net 

Profit  Share  Payments,  45  FR  36800,  May  30, 

19807 

1 .  Preairble ,  10  CFR  390,  Net  Profit  Share 
Payments ,  45  FR  36784,  May  30,  1980. 

DEPARTMENT  OF  ENERGY 

10  CFR  Parts  376,  390 

Final  Rulemaking  Regarding  a  Fixed  Net  Profit 
Share  Bidding  System  for  Outer  Continental  Shelf 
Oil  and  Gas  Leases  and  Accounting  Procedures 
for  Determining  Net  Profit  Share  Payments 

A3ENCY :  Department  of  Energy. 

ACTION:  Final  rule. 


SUMMARY:  These  regulations  establish  a  "fixed 
net  profit  share"  bidding  system  for  use  in 
lease  sales  of  Outer  Continental  Shelf  oil  and 
gas  tracts.  The  bidding  system  uses  cash  bonus 
as  the  bid  variable  and  requires  net  profit 
share  payments  at  a  rate  that  is  constant  for 
the  duration  of  the  lease  and  a  fixed  annual 
rental  payment.  These  regulations  also  estab¬ 
lish  accounting  procedures  that  oil  and  gas 
firms  are  required  to  use  in  order  to  calculate 
net  profit  share  payments  due  the  United  States 
for  the  right  to  produce  oil  and  gas  from  Out¬ 
er  Continental  Shelf  leases  issued  under  net 
profit  share  bidding  systems.  The  most  sig¬ 
nificant  changes  from  the  proposed  regulation 
include  a  modification  of  the  definition  of 
the  capital  recovery  period  and  changes  to  the 
accounting  procedures,  most  notably  those  deal¬ 
ing  with  required  inventories,  audits,  and  rec¬ 
ords  retention.  This  regulation  implements 
rulemaking  responsibilities  under  section  8(a) 
of  the  Outer  Continental  Shelf  Lands  Act,  as 
amended  by  Pub.  L.  95-372,  that  were  trans¬ 
ferred  to  the  Department  of  Energy  under  sec¬ 
tions  302(b)  and  303(c)  of  the  Department  of 
Energy  Organization  Act. 

EFFECTIVE  DATES:  The  amendment  to  Part  376 
contained  in  this  regulation  and  Part  390  shall 
be  effective  May  14,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stuart  W.  Edwards  (Leasing  Policy  Development 
Office),  U.S.  Department  of  Energy,  1200  Penn¬ 
sylvania  Avenue,  N.W. ,  Room  2313,  Vfeshington, 
D.C.  20461,  (202)  633-9035. 

Michael  T.  Skinker  (Office  of  General  Counsel) . 
U.S.  Department  of  Energy,  1000  Independence 
Avenue,  S.W.,  Room  5E074,  Forrestal  Building, 
Washington,  D.C.  20585,  (202)  252-2900. 


Fred  Appel  (Public  Affairs — Resource  Applica¬ 
tions),  U.S.  Department  of  Energy,  1200  Penn¬ 
sylvania  Avenue,  N.W.,  Room  3307,  Washington, 
D.C.  20461,  (202)  633-9418. 

SUPPLEMENTARY  INFORMATION: 

I .  Introduction . 

II.  Analysis  of  Public  Comments. 

A.  General . 

B.  Foundations  of  the  Regulation. 

C.  Structure  of  the  Fixed  Net  Profit  Share 
System: 

1.  Fixed  Capital  Recovery  System. 

2.  Administrative  Burden. 

3.  Role  of  the  USGS. 

4.  Other  Issues . 

D.  Accounting  Procedures: 

1.  Direct  Costs. 

2 .  Legal  Expenses . 

3.  Cash  vs.  Accrual  Accounting. 

4.  Monthly  Reporting  Requirement. 

5.  Replacement  Costs. 

6 .  Contract  Services . 

7.  Rental  Charges. 

8.  Taxes. 

9 .  Relocation  Costs . 

10.  Transportation  Costs. 

1 1 .  Gcmmun  icat  ions . 

12.  Environmental  Costs. 

13.  Overhead. 

III.  The  Accounting  Procedures. 

IV.  Changes  in  the  Final  Regulation. 

V.  NPSL  Accounting  Example. 

VI .  Environmental  Review. 

VII.  Effective  Date. 

I.  Introduction 

Sections  302  and  303  of  the  Department  of 
Energy  Organization  Act  (DOE  Act,  Pub.  L.  95- 
91,  91  Stat.  578-580  (42  U.S.C.  7152,  7153)) 

transferred  to  the  Secretary  of  Energy  certain 
authorities  previously  held  by  the  Secretary 
of  the  Interior  under  the  Outer  Continental 
Shelf  Lands  Act  (OCSLA) ,  the  Mineral  Lands  Leas¬ 
ing  Act,  the  Mineral  Leasing  Act  for  Acquired 
Lands,  the  Geothermal  Steam  Act  of  1970,  and 
the  Energy  Policy  and  Conservation  Act.  Spe¬ 
cifically,  with  respect  to  Federal  leases 
issued  under  these  statutes,  section  302(b)  of 
the  DOE  Act  authorizes  the  Secretary  of  Energy 
to  promulgate  regulations  which  relate  to  the: 
(1)  Postering  of  competition  for  Federal  leases 
(including,  but  not  limited  to,  prohibition  on 
bidding  for  development  rights  by  certain  types 
of  joint  ventures);  (2)  implementation  of  alter¬ 
native  bidding  systems  authorized  for  the  award 
of  Federal  leases;  (3)  establishment  of  dili¬ 
gence  requirements  for  operations  conducted  on 
Federal  leases  (including,  but  not  limited  to, 
procedures  relating  to  the  granting  or  ordering 
by  the  Secretary  of  the  Interior  of  suspension 
of  operations  or  production  as  they  relate  to 
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such  requirements) ;  (4)  setting  rates  of  pro¬ 

duction  for  Federal  leases;  and  (5)  specifying 
the  procedures,  terms,  and  conditions  for  the 
acquisition  and  disposition  of  Federal  royalty 
interests  taken  in  kind. 

The  Secretary  of  Energy  is  specifically  autho¬ 
rized  to  promulgate  regulations  under  the  OCSLA 
as  they  relate  to  the  implementation  of  alter¬ 
native  bidding  systems  authorized  for  the  award 
of  Federal  Outer  Continental  Shelf  (OCS)  leases 
(section  202(b)(2)  of  the  DOE  Act)  and  to  dis¬ 
approve  any  term  or  condition  of  a  Federal  OCS 
lease  which  relates  to  the  authority  to  promul¬ 
gate  regulations  under  section  302(b) (§  303(c) 
(1)  of  the  DOE  Act). 

On  November  30,  1979,  the  Department  of  Energy 
(DOE)  issued  a  proposed  regulation  (44  FR  70390, 
December  6,  1979)  to  establish  a  fixed  net  pro¬ 
fit  share  bidding  system  for  use  in  OCS  lease 
sales.  The  proposed  bidding  system  differed  in 
significant  respects  from  the  traditional  bid¬ 
ding  system  used  for  OCS  lease  sales  under 
which  leases  were  issued  on  the  basis  of  a  cash 
bonus  bid  with  subsequent  payments  to  the  gov¬ 
ernment  based  on  a  fixed  royalty  and  a  fixed 
annual  rental.  The  proposed  bidding  system 
retained  cash  bonus  as  the  bid  variable,  but 
replaced  the  royalty  payment  as  the  basis  on 
which  the  Federal  Government  would  receive  fur¬ 
ther  payments  for  its  resources  with  payment 
of  a  fixed  share  of  the  net  profits.  The  reg¬ 
ulation  as  proposed  also  established  account¬ 
ing  procedures  for  allocating  expenditures  in¬ 
curred  by  lessees  during  exploration,  develop¬ 
ment  and  production  of  net  profit  share  leases 
and  for  calculating  net  profit  share  payments. 
To  the  extent  feasible,  DOE  based  the  accounting 
procedures  in  the  proposed  regulation  on  those 
generally  used  within  industry.  In  addition, 
the  proposed  regulation  established  procedures 
for  auditing  by  the  Federal  Government  of 
lessees'  accounting  practices  and  net  profit 
share  calculations  and  prescribed  the  process 
whereby  a  lessee  might  challenge  any  adjustment 
to  its  calculations  resulting  frcm  such  audit¬ 
ing.  The  proposal  incorporated  a  fixed  capital 
recovery  system  as  the  means  through  which 
lessees  would  recover  costs  of  exploration  and 
development  frcm  production  revenues,  as  well 
as  a  reasonable  return  on  investment. 

Implementation  of  a  fixed  net  profit  share 
bidding  system  satisfies  a  primary  intention 
of  Congress  in  enacting  the  OCSLA  Amendments  of 
1978  (Amendments  Pub.  L. -95-372,  92  Stat.  629) 
that  there  be  experimentation  with  various  bid¬ 
ding  systems.  Explicit  in  the  Amendments  is 
Congress'  conclusion  that  terms  and  conditions 
under  which  leases  are  awarded,  i.e.,  the  bid¬ 
ding  and  leasing  process,  have  an  important 
effect  on  orderly  and  efficient  resource  de¬ 
velopment.  In  particular,  "with  the  present 
shortage  of  investment  capital  that  will  prevail 
for  many  years,  increasing  risk  of  uncertainty, 
and  the  increasing  integration  and  concentra¬ 


tion  of  energy  industries,  there  is  seme  doubt 
whether  cash  bonus  bidding  remains  the  best 
system  for  the  future."  (Report  of  the  House 
Ad  Hoc  Select  Committee  on  the  Outer  Continental 
Shelf.  H.R.  Rep.  No.  95-590  to  accompany  H.R. 
1614,  95th  Congress,  1st  Session  (1977),  p.  54). 
Thus,  Congress  directed  through  the  Amendments 
that  bidding  arrangements  other  than  the  cash 
bonus-fixed  royalty  system  be  developed  and 
used  on  an  experimental  basis,  so  as  to  "strike 
a  proper  balance  between  securing  a  fair  market 
return  to  the  Federal  Government  for  the  lease 
of  its  lands,  increasing  competition  in  exploi¬ 
tation  of  resources,  and  providing  the  incentive 
of  a  fair  profit  to  the  oil  companies,  which 
must  risk  their  investment  capital"  (House  Re¬ 
port  ,  p .  54 ) . 

A  review  of  the  Amendment's  legislative  his¬ 
tory  indicates  that  Congress  was  particularly 
interested  in  profit  share  bidding  systems. 
Congress's  perception  was  that  large  cash  bonus 
payments  may  inhibit  competition  for  OCS  leases 
by  preventing  smaller  independent  firms  frcm 
participating  in  OCS  development. 

By  design,  use  of  a  net  profit  share  system 
places  greater  emphasis  on  contingency  payments 
for  generating  fair  returns  to  the  government, 
and  thereby  less  reliance  on  the  initial  cash 
bonus.  Reduction  of  cash  bonus  bids  constitute 
a  primary  effect  intended  under  the  proposal. 
The  proposal  was  also  intended  to  result  in 
increased  production  of  oil  and  gas  frcm  the 
OCS,  foster  development  of  marginal  oil  and 
gas  fields,  increase  effective  competition  for 
OCS  leases,  and  free  more  funds  for  exploration 
in  addition  to  increasing  total  revenue  to  the 
public. 

DOE  has  determined  that  initial  experimenta¬ 
tion  with  a  net  profit  share  bidding  system 
should  retain  cash  bonus  as  the  bid  variable. 
This  determination  is  based  upon  the  belief 
that  profit  share  rate  bidding  will  exhibit 
the  same  problems  experienced  with  royalty  rate 
bidding,  i.e.,  a  tendency  to  overbid  the  profit 
share  rate,  speculative  bidding,  and  ineffi¬ 
cient  resource  development. 

Since  the  administration  of  this  regulation 
is  the  responsibility  of  the  U.S.  Geological 
Survey  (USGS)  within  the  Department  of  the 
Interior  (DOI),  utilization  of  this  bidding 
system  will  result  in  greater  administrative 
responsibilities  for  the  USGS,  relating  to 
determination  of  proper  rates  for  certain  costs, 
concern  for  inventory,  and  performance  of  peri¬ 
odic  audits.  USGS  regulations  are  not  supersed¬ 
ed  by  this  action  but  must  be  followed  in  con¬ 
junction  with  this  regulation,  as  appropriate. 

Pursuant  to  §  204  of  the  Amendments,  a  copy 
of  the  proposed  regulation  was  transmitted  to 
the  Attorney  General  for  his  views  on  any  mat¬ 
ters  contained  herein  that  may  affect  competi¬ 
tion.  No  comments  have  been  received.  DOE 
consulted  with  DOI  in  the  preparation  of  this 
regulation  and  its  views  have  been  carefully 
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considered  in  the  development  of  the  final 
regulation. 

II.  Analysis  of  Public  Garments 
A.  General 

The  proposed  regulation  was  published  in  the 
Federal  Register  on  December  6,  1979  (44  FR 
70390) and  public  comment  was  invited  over  a 
period  of  three  months;  the  comment  period 
closed  on  March  7,  1980.  During  the  comment 
period,  DOE  held  public  hearings  on  the  proposed 
regulation  in  Washington,  D.C.  and  Houston, 
Texas.  In  response  to  the  proposal,  comments 
were  received  frcm  27  private  firms  (all  ac¬ 
tively  engaged  in  the  offshore  oil  and  gas 
industry) ,  2  State  agencies,  and  2  Federal  agen¬ 
cies. 

The  comments  divided  logically  along  several 
lines.  Most  of  the  comments  received  frcm  in¬ 
dustry,  for  example,  expressed  seme  degree  of 
opposition  to  the  concept  of  a  net  profit  share 
system.  For  a  variety  of  reasons,  however,  the 
degree  of  opposition  ranged  from  strong  objec¬ 
tion  to  mild  disapproval  of  the  concept.  Sane 
disagreed  with  the  underlying  retionales  of  the 
regulation,  asserting  that  sufficient  competi¬ 
tion  already  exists  for  OCS  leases  or  that  the 
persent  cash  bonus — fixed  royalty  bidding  sys¬ 
tem  has  served  optimally  to  facilitate  recovery 
of  oil  and  gas  from  the  OCS.  Others  felt  that 
the  proposed  regulation  would  fail  to  achieve 
its  goals,  except  for  increasing  revenue  to  the 
public.  Few  comments  wholeheartedly  endorsed 
the  proposal. 

A  second  area  of  concern  focused  on  the  proper 
structure  of  a  net  profit  share  system.  Nearly 
all  the  comments  perceived  conceptual  diffi¬ 
culties  in  the  proposal.  Among  the  considera¬ 
tions  raised  as  presenting  difficulties  were 
the  choice  of  a  fixed  capital  recovery  system, 
with  the  inherent  difficulties  posed  by  the 
selection  of  a  fixed  capital  recovery  factor 
and  the  selection  of  a  point  for  termination 
of  the  preproduction  period;  the  increased  ad¬ 
ministrative  requirements  for  both  Government 
and  industry,  including  the  perceived  problems 
associated  with  lowered  incentives  to  early 
exploration  or  to  formation  of  joint  ventures; 
unitization  of  net  profit  share  leases  with 
fixed  royalty  leases;  use  of  the  proposed  sys¬ 
tem  in  frontier  areas,  and  frequency  of  its 
use;  and  the  augmented  role  of  the  USGS  in  the 
administration  of  the  fixed  net  profit  share 
system.  Other  comments  expressed  a  preference 
for  a  fundamentally  different  system  of  profit 
sharing,  the  investment  account  system,  instead 
of  the  fixed  capital  recovery  system  proposed 
in  the  regulation.  For  reasons  detailed  below, 
DOE  has  chosen  to  adopt  in  this  final  regulation 
the  proposed  fixed  capital  recovery  system  with 
certain  modifications,  as  the  most  efficacious 
and  least  burdensome  means  of  implementing  pro¬ 


fit  share  leasing. 

The  third  major  portion  of  the  comments  ad¬ 
dressed  technical  issues,  most  notably  per¬ 
ceived  shortcomings  in  the  accounting  proce¬ 
dures  contained  in  the  proposal.  Several  sets 
of  comments  contained  detailed  recommendations 
to  remedy  perceived  flaws  in  the  proposal,  sev¬ 
eral  from  those  respondents  expressing  greatest 
disapproval  of  the  net  profit  share  concept. 
The  major  shortcomings  of  the  proposed  regula¬ 
tion  discussed  in  the  comments  centered  on 
exclusion  of  various  costs  from  the  profit 
share  accounts,  and  allocation  of  certain  oper¬ 
ating  costs  to  overhead.  DOE  intends  this 
regulation  to  provide  lessees  with  incentives 
to  early  exploration  and  development.  Insofar 
as  possible,  the  final  regulation  defers  to 
industry  accounting  practices  as  set  out  in  pro¬ 
cedures  of  the  Council  of  Petroleum  Accounting 
Societies  of  North  America  (COPAS) .  Deviations 
from  COPAS  procedures  are  basically  due  to  the 
different  purpose  of  this  regulation  from  that 
of  usual  joint  venture  accounting  because  COPAS 
leaves  allocation  of  certain  contract  factors 
(e.g.  overhead  rates)  to  negotiation  by  the 
joint  venturers. 

DOE  has  carefully  reviewed  all  of  the  comments 
and  considered  them  in  redrafting  this  regula¬ 
tion.  The  discussion  of  the  major  comments 
which  follows  is  divided  into  three  sections: 
the  foundation  of  the  regulation,  the  structure 
of  the  fixed  net  profit  share  system,  and  the 
accounting  procedures.  The  comments  provided 
considerable  assistance  in  the  redrafting  of  the 
regulation,  particularly  with  respect  to  many 
technical  aspects  of  the  accounting  procedures . 

B.  Foundations  of  the  Regulation 

Most  comments  received  from  industry  ex¬ 
pressed  same  degree  of  opposition  to  the  concept 
of  leasing  with  a  net  profit  share  term  in  OCS 
leases.  The  degree  of  opposition  varied,  but 
appeared  to  stem  from  a  general  apprehension 
among  firms  engaged  in  OCS  operations  that 
introduction  of  a  net  profit  share  system  might 
lead  to  decreased  reliance  upon  the  cash  bonus- 
fixed  royalty  system  at  present  in  dominant 
use,  and  that  the  perceived  burdens  associated 
with  any  net  profit  share  system  might  outweigh 
its  beneficial  aspects.  Others  questioned  the 
existence  of  any  beneficial  aspects  to  the  pro¬ 
posal,  as  compared  with  the  traditional  cash 
bonus — fixed  royalty  system.  The  comments  also 
raised  issues  with  regard  to  the  foundations  of 
the  proposal,  in  theory  and  practice,  and  the 
assumptions  used  by  DOE  in  formulating  the  pro¬ 
posal.  The  causal  nexus  between  the  proposed 
regulation  and  its  intended  effects  was  seri¬ 
ously  doubted. 

DOE  appreciates  the  reservations  of  industry 
with  regard  to  the  introduction  of  a  new  bidding 
system.  Nevertheless,  DOE  believes  that  ratio¬ 
nal  objections  to  the  concept  of  net  profit 
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share  are  answerable.  Relatively  few  comments 
were  received  taking  serious  issue  with  the  con¬ 
clusions  reached  in  DOE's  regulatory  analysis 
although  there  were  ccrnnents  which  criticized 
some  of  the  assumptions  of  the  regulatory  anal¬ 
ysis.  Several  comments  stated  that  other  anal¬ 
ysis  arrived  at  conclusions  comparable  to  those 
in  the  DOE  regulatory  analysis.  Other  objec¬ 
tions,  unfortunately ,  were  merely  speculative 
assertions,  unsupported  by  argument  or  data. 

As  to  these,  DOE's  analysis  leads  to  different 
conclusions . 

The  regulatory  analysis  prepared  by  DOE  for 
this  regulation  indicates  that  use  of  the  pro¬ 
posed  fixed  net  profit  share  system  should 
result  in  a  reduction  of  cash  bonus  bids  for  OCS 
leases.  Several  firms,  however,  took  issue 
with  this  point,  asserting  that  major  oil  and 
gas  companies,  due  to  their  size,  access  to 
capital,  and  presumed  economies  of  scale,  can 
tolerate  a  lower  return  on  investment.  There¬ 
fore,  these  firms  can  afford  not  to  discount 
cash  bonus  bids  as  much  as  smaller  firms,  to 
the  detriment  of  these  smaller  firms  in  compet¬ 
ing  for  OCS  leases. 

In  response,  DOE  notes  that  this  situation 
would  represent  perverse  bidding  behavior  on 
the  part  of  major  companies.  In  their  com¬ 
ments  ,  companies  have  stressed  the  wholly 
rational  process  used  in  the  formulation  of  bids 
for  OCS  leases,  a  process  which  generates  a 
point  bid  or  narrow  range  of  bids  and  is  based 
upon  resource  estimates  for  the  tract,  expected 
costs  of  exploration  and  development,  and  the 
value  of  subsequent  payments  to  the  Federal  gov¬ 
ernment  for  the  lease .  Companies  have  ascribed 
non- rational  bidding  behavior  to  other  firms, 
but  never  to  themselves.  Nothing  in  the  record, 
regulatory  analysis,  or  bidding  history  has 
come  to  light  to  support  the  contention  that 
net  profit  share  leasing  systems  will  lead  to 
less  rational  bidding  behavior  on  the  part  .  of 
firms  than  would  occur  under  other  bidding 
systems  for  OCS  leases.  The  possibility  of 
irrational  bidding  exists  under  present  bidding 
systems,  but  while  acknowledging  the  possibil¬ 
ity,  DOE  doubts  that  such  behavior  is  likely, 
or  that  such  behavior  is  more  likely  vhen 
profit  share  systems  are  employed. 

The  general  idea  of  competition  for  OCS 
leases,  and  especially  its  relation  to  the 
fixed  net  profit  share  system,  received  a  good 
deal  of  discussion  in  the  comments.  Several 
comments  asserted  that  competition  for  leases 
on  the  OCS  is  sufficient  at  present  and,  more¬ 
over,  that  no  qualified  company  is  presently 
precluded  from  participation,  at  least  through 
joint  ventures .  Other  comments  questioned  the 
necessary  relationship  of  use  of  the  fixed  net 
profit  share  system  and  increased  competition 
for  OCS  leases ,  instead  citing  such  inhibiting 
factors  as  aversion  to  risk,  inability  to  meet 
overall  capital  requirements,  and  lack  of  capa¬ 
bility,  as  the  major  limitations  on  part ic ip>a— 


tion  by  firms  in  OCS  lease  sales. 

DOE  has  never  maintained  that  large  front-end 
cash  bonuses  are  the  sole  inhibiting  factor  to 
participation  in  OCS  lease  sales;  hcwever,  large 
bonuses  do  figure  importantly  in  a  company's 
decision  whether  to  participate  in  an  OCS  lease 
sale,  as  the  comments  also  make  clear.  To  the 
extent  that  a  firm's  decision  to  participate, 
either  alone  or  as  a  part  of  a  joint  venture, 
depends  on  the  initial  cash  bonus,  use  of  fixed 
net  profit  share  can  operate  to  increase  com¬ 
petition  for  OCS  leases  by  reducing  cash  bonus 
amounts.  The  regulation  makes  no  pretense  of 
presenting  a  final  solution  to  all  problems 
associated  with  participation  in  OCS  explora¬ 
tion  and  developemnt ,  such  as  access  to  all 
necessary  capital  or  technical  competence.  It 
should  be  noted,  however,  that  under  a  net  prof¬ 
it  share  system,  a  lessee  is  able  to  recover 
expenses  of  exploration  and  development,  plus 
a  reasonable  return  on  that  investment,  from 
production  revenues  prior  to  payment  of  any 
net  profit  share  to  the  government.  This  dif¬ 
fers  significantly  from  a  fixed  royalty  system, 
where  contingent  payments  to  the  government 
begin  with  the  first  barrel  of  production. 

Several  additional  assumptions  used  in  the 
regulatory  analysis  were  criticized  in  the  com¬ 
ments  as  being  erroneous  or  unwarranted.  Major 
among  them  were  sizes  of  average  reservoir  and 
bonus,  timing  of  investment  development  costs, 
and  constant  capital  recovery  factors .  A 
majority  of  comments  pointed  out  that  not  all 
investment  in  development  facilities  takes 
place  prior  to  commencement  of  production  from 
a  lease.  The  assumption  in  the  regulatory  anal¬ 
ysis  as  to  the  timing  of  development  investment 
costs  was  made  for  purposes  of  computer  simula¬ 
tion,  but  in  no  way  invalidates  the  conclusions 
reached  in  the  regulatory  analysis.  In  addi¬ 
tion,  as  discussed  more  fully  belcw,  DOE  has 
not  assumed  that  no  development  costs  are  in¬ 
curred  after  the  onset  of  production,  but  merely 
that  those  costs  bear  a  different  relationship 
to  the  goals  sought  to  be  achieved  by  the  reg¬ 
ulation. 

Neither  do  the  results  of  the  regulatory  anal¬ 
ysis  depend  for  their  validity  on  the  assump¬ 
tions  made  with  regard  to  reservoir  size,  bonus, 
or  constant  capital  recovery  factor  in  a  given 
OCS  lease  sale.  The  regulatory  analysis  exaim- 
ined  a  range  of  reserve  sizes,  frcm  small  (30 
million  barrels)  to  large  (one  billion  barrels) , 
to  determine  the  impact  of  reservoir  size  on 
production  incentivies  created  by  the  various 
systems . 

Similarly,  no  a  priori  selection  of  system 
parameters  (capital  recovery  factor  and  profit 
share  rate)  was  assumed;  rather,  the  whole  range 
of  these  factors  was  examined  to  determine  the 
combination  most  suitable  for  each  system,  given 
varying  cost  and  resource  size  conditions.  In 
theory,  tailoring  capital  recovery  factors  to 
individual  tracts  operates  to  serve  the  pur- 
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poses  of  the  regulation  mare  closely,  to  the 
extent  that  resource  and  cost  estimates  are 
more  accurately  reflected  in  the  combination 
of  parameters  applied  to  each  tract. 

C .  Structure  of  the  Fixed  Net  Profit  Share 
System 

A  number  of  comments  questioned  Whether  the 
fixed  net  profit  share  system  would  achieve  its 
intended  objectives,  but  approached  the  ques¬ 
tion  frcm  the  perspective  of  structuring  a  fixed 
net  profit  share  system  rather  than  the  concept 
of  net  profit  share  itself.  Comments  frcm  both 
industry  and  government  admonished  that  adop¬ 
tion  of  a  fixed  net  profit  share  system  would 
not  necessarily  increase  competition  for  OCS 
leases,  maximize  production,  or  foster  de¬ 
velopment  of  marginal  oil  and  gas  fields,  due 
to  the  manner  in  which  DOE  might  choose  to 
structure  the  concept  of  fixed  net  profit 
share.  In  general,  the  comments  appeared  to 
group  around  the  choice  of  the  fixed  capital 
recovery  system,  the  perceived  administrative 
burden  to  industry  and  government  associated 
with  any  form  of  net  profit  share,  and  the 
increased  role  of  the  USGS  in  the  administr¬ 
ation  of  the  regulation. 

Many  related  issues  are  subsumed  within  this 
characterization,  but  are  either  minor  varia¬ 
tions,  or  permutations,  of  these  broader  con¬ 
cerns. 

1.  Fixed  capital  recovery  system.  In  the 
final  regulation,  as  in  the  proposal,  DOE  has 
chosen  to  employ  a  fixed  capital  recovery  sys¬ 
tem.  This  choice  generated  seme  approval  and 
a  good  deal  of  criticism  in  the  public  com¬ 
ments.  No  attention  was  focused  on  an  annuity 
accounts  system;  instead,  there  was  much  dis¬ 
cussion  of  the  relative  merits  and  drawbacks 
of  the  fixed  capital  recovery  system,  as  con¬ 
trasted  with  an  investment  account  system. 

Stated  briefly,  the  fixed  capital  recovery 
system  as  originally  proposed  accumulates  costs 
incurred  during  OCS  operations,  without  dis¬ 
tinction  as  to  whether  they  are  capital  or  non¬ 
capital  in  nature,  depending  on  when  the  ex¬ 
penses  are  incurred.  After  commercial  produc¬ 
tion  begins,  exploration  and  development  costs 
are  recovered  frcm  production  revenues. 

As  proposed,  exploration  and  development  ex¬ 
penses,  those  incurred  prior  to  the  onset  of 
commercial  production,  receive  a  return  de¬ 
signed  to  compensate  for  the  capital  at  risk 
during  the  preproduction  period.  Costs  that 
qualify  for  the  allowance  for  capital  recovery 
are  charged  against  the  NPSL  accounts  at  a 
value  equal  to  the  amount  of  expenses  increased 
by  application  of  the  capital  recovery  factor. 

The  capital  recovery  factor  is  unique  to 
each  lease  and  selected  on  the  basis  of  cost 
and  resource  expectations.  Recovery  of  costs 
incurred  after  the  end  of  the  preproduction 
period  takes  place  on  a  dollar- for-dollar  basis . 


Evaluations  of  the  fixed  capital  recovery 
system  were  divided,  although  even  same  sup¬ 
porters  of  this  system  recommended  changes. 
Other  comments  found  the  proposal  sufficiently 
deficient  to  suggest  adoption  of  an  investment 
account  system  instead.  Criticisms  of  fixed 
capital  recovery  appeared  to  focus  predominant¬ 
ly  on  twD  features  of  the  system:  difficulty 
in  selection  of  the  capital  recovery  factor 
and  determination  of  the  end  of  the  period  for 
which  the  capital  recovery  is  allowed. 

The  fixed  capital  recovery  procedure,  which 
incorporates  a  capital  recovery  factor,  is  fun¬ 
damental  to  the  fixed  net  profit  share  system 
promulgated  by  this  regulation.  It  is  a  mech¬ 
anism  for  providing  the  lessee  a  return  on  the 
investment  risk  incurred  to  explore  and  develop 
a  tract.  A  number  of  comments  pointed  out  the 
difficulty  inherent  in  determining  a  capital 
recovery  factor  that  allows  the  lessee  a  return 
adequate  to  induce  necessary  investment,  yet 
discourages  uneconomic  or  wasteful  investment 
resulting  from  a  capital  recovery  factor  set 
too  high.  Other  comments  questioned  the  fea¬ 
sibility  of  basing  the  capital  recovery  factor 
on  cost  and  resource  estimates  made  prior  to 
the  lease  term,  since  both  components  are  very 
uncertain  until  well  into  exploration  and 
development.  Wide  discrepancies  between  USGS 
pre-sale  estimates  of  minimum  tract  worth  and 
high  bids  were  cited  as  evidence  of  erroneous 
valuations  by  USGS;  one  comment  frankly  doubted 
the  capacity  of  USGS  to  conduct  this  analysis. 
Several  comments  suggested  that  an  investment 
account  system  would  obviate  need  for  a  capital 
recovery  factor.  Also,  these  comments  added 
that  using  a  current  market  rate  of  interest, 
such  as  the  prime  rate,  would  suffice  to  estab¬ 
lish  the  interest  rate  to  apply  to  the  in¬ 
vestment  account,  variously  defined.  Such  an 
interest  rate  would  float  in  response  to  eco¬ 
nomic  forces,  and  perhaps  be  more  accurate 
than  a  capital  recovery  factor  fixed  in  ad¬ 
vance  of  a  lease  site. 

Most  of  the  comments  endorsing  the  invest¬ 
ment  account  system  recommended  its  use  on  the 
basis  of  simplicitly  and  minimized  administra¬ 
tive  burden.  However,  the  DOE  regulatory  anal¬ 
ysis  demonstrates  that  the  investment  account 
system  suffers  from  intrinsic  shortcomings  that 
render  it  less  efficacious  than  the  fixed  capi¬ 
tal  recovery  system.  In  essence,  an  investment 
account  approach  permits  application  of  an  in¬ 
terest  rate  to  expenses  incurred,  with  interest 
being  charged  to  the  account  even  when  no  work 
is  performed  on  the  lease,  as  during  periods 
of  inactivity.  With  respect  to  its  putative 
simplicity,  while  the  investment  account  ap¬ 
proach  eliminates  the  need  to  determine  at  what 
point  to  terminate  the  period  for  which  capital 
recovery  is  allowed,  the  auditing  difficulties 
associated  with  administration  of  an  investment 
account  system  are  substantial.  The  require¬ 
ment  to  track  each  expense,  and  assign  each  to 
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a  discrete  time  period  for  the  duration  of  the 
lease,  represents  a  major  undertaking  and  an 
auditing  burden.  Since  the  present  value  of 
any  expense  is  "worth  more  when  incurred  or 
booked  one  period  earlier,  there  exists  a 
major  inducement  to  "  front-end"  development .  ex¬ 
penses,  the  very  criticism  leveled  at  the  fixed 
capital  recovery  system.  Due  to  canpounding 
of^ interest ,  an  investment  account  approach 
tends  to  provide  more  encourgement  to  such 
"front-end"  loading  of  investment  than  a  fixed 
capital  recovery  approach. 

Moreover,  selection  of  a  proper  interest  rate 
for  the  investment  account  system  poses  no  less 
a  problem  than  selecting  a  capital  recovery 
factor.  Solving  this  dilemma  by  adoption  of 
the  prime  interest  rate,  most  often  recommended 
in  the  ccnments,  would  institutionalize  in  the 
regulation  a  truly  floating  variable  whose 
derivation  is  unrelated  to  the  context  of  risk 
incurred  by  lessees  on  the  OCS.  The  prime  rate, 
in  essence,  represents  a  short-term  cost  of 
money  to  preferred  customers ,  and  floats  con¬ 
tinually  in  response  to  factors  exogenous  to  OCS 
exploration  and  development ,  which  constitute 
long-term  investments. 

In  addition,  several  comments  complained  of 
including  two  variables  in  the  fixed  net  profit 
share  system,  the  capital  recovery  factor  as 
well  as  the  profit  share  rate.  The  investment 
account  system  has  the  same  problem,  since  both 
an  interest  rate  and  a  profit  share  rate  must 
be  selected.  Use  of  any  floating  interest  rate 
would  introduce  another  real  variable  into 
profit  share  determinations.  Calculations  of 
bid  amounts ,  taking  future  interest  rates  into 
account,  might  prove  somewhat  more  difficult 
than  at  present.  The  comments  were  unable  to 
demonstrate  that  an  investment  account  approach 
could  offer  benefits  exceeding  those  provided 

by  a  fixed  capital  system. 

Rather  than  contend  with  the  difficulties 
of  the  investment  account  system,  despite  its 
superficial  attractiveness,  DOE  has  chosen  to 
retain  the  fixed  capital  recovery  system  in 
the  final  regulation,  with  modifications,  rec¬ 
ognizing  that  establishment  of  proper  capital 
recovery  factors  is  based  on  uncertainties  and 
may  be  somewhat  problematic.  Capital  recovery 
factors  and  net  profit  share  rates  will  derive 
frcm  many  of  the  same  estimates  new  employed 
to  determine  royalty  terms  and  minimum  accept¬ 
able  bids  for  OCS  leases .  To  the  extent  that 
the  capital  recovery  factor  is  set  inaccurately, 
undersirable  consequences,  such  as  overinvest¬ 
ment  or  impeded  exploration,  are  possible.  Cap- 
pi  tal  recovery  factors  must  be  published  in  the 
Federal  Register,  and  DOE  anticipates  that  bid- 
ders  will  discount  or  increase  bids  as  their 
estimates  of  costs  and  resources  vary  from  those 
reflected  in  the  capital  recovery  factor.  As  a 
truly  fixed  term  in  each  lease,  use  of  the  cap¬ 
ital  recovery  factor  removes  same  uncertainty 
from  planning  bids  or  operations.  The  expected 


practice  of  discounting  or  increasing  bids  in 
response  to  net  profit  share  rates  and  capital 
recovery  factors  is  analogous  to  the  same 
practice  done  in  response  to  varying  royalty 
rates . 

Perhaps  more  than  any  other  aspect  of  tne 
proposed  fixed  net  profit  share  system,  the 
provision  relating  to  the  end  of  the  prepro¬ 
duction  period,  that  period  during  which  ex¬ 
penses  incurred  would  qualify  for  the  allowance 
for  capital  recovery ,  engendered  critical  re¬ 
action  in  the  comments. 

Several  comments  reflected  a  mispreception 
that  the  preproduction  period  in  the  proposed 
regulation  terminated  at  the  onset  of  any  pro¬ 
duction,  regardless  of  volume  or  value,  and 
expressed  the  consequent  concern  that  major 
development  expenses  would  be  excluded  from 
application  of  the  capital  recovery  factor  as 
a  result  of  relatively  insignificant  amounts  of 
production.  This  was  never  the  intent  of  the 
proposed  regulation.  As  defined  in  the  pro¬ 
posal,  production  meant  "'commercial  produc¬ 
tion",  that  is,  the  production  of  oil  or  gas 
in  commercial  quantities. 

Many  comments  reflected  the  view  that  even 
the  onset  of  commercial  production  would  exclude 
too  many  legitimate  development  costs  from  eli¬ 
gibility  for  capital  recovery,  as  it  is  possible 
that  commercial  production  would  begin  from 
some  wells  on  a  platform  prior  to  completion 
of  all  wells  planned  for  the  platform.  The 
comments  differed  in  their  perception,  of  the 
severity  of  this  problem,  as  well  as  in  their 
assessment  of  the  likelihood  of  commercial  pro¬ 
duction  prior  to  the  completion  of  all  wells. 
The  comments  also  reflected  a  concern  that 
there  would  be  an  incentive  to  delay  production 
in  order  to  include  more  costs  in  the  prepro¬ 
duction  account,  particularly  where  costs  yet 
to  be  incurred  were  significant. 

MDst  comments  indicated  a  perference  for  com¬ 
mencing  production  as  early  as  possible,  to 
obtain  a  flow  of  revenue.  As  a  consequence  of 
this  policy  to  go  on— stream  early  on,  consider¬ 
able  development  and  even  some  exploration 
activities  may  take  place  after  commencement  of 
commercial  production,  and  the  ccnments  sug¬ 
gested  that  it  was  inequitable  to  treat  post¬ 
production  expenses  differently  from  prepro¬ 
duction  costs  solely  on  that  basis.  Moreover, 
a  number  of  comments  pointed  out  that  this 
treatment  raised  the  prospect  of  front-end 
loading  of  investment,  and  distortion  of 
accustomed  development  patterns . 

Front-end  loading  would  involve  a  lessee  in 
funding  as  much  exploration,  development,  and 
production  activity  as  possible  prior  to  the 
onset  of  commercial  production,  in  order  to 
qualify  for  inclusion  in  the  allowance  for 
capital  recovery .  Hcwever ,  to  the  extent  that 
the  regulation  as  originally  proposed  induces 
lessees  to  incur  exploration  and  development 
expenses  sooner.  DOE  views  this  incentive  as 
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consistent  with  Congress 1 s  intent  to  induce 
timely  and  efficient  production,  as  expressed 
in  the  Amendments. 

In  contrast  to  the  concerns  expressed  with 
respect  to  the  acceleration  of  exploration  or 
development  activities,  some  canments  suggested 
that  the  regulation  as  proposed  created  an 
incentive  to  delay  production  in  order  for  addi¬ 
tional  development  expenses  to  gain  preferred 
treatment  in  the  allowance  for  capital  recovery. 
DOE  agrees  that  this  potential  existed  under  the 
proposal,  but  the  degree  or  severity  of  any  de¬ 
lay  rests  entirely  on  the  relative  magnitude  of 
the  expenses  already  incurred  by  the  leassee, 
the  duration  of  the  production  delay,  and  the 
loss  in  value  represented  by  the  reduced  present 
value  of  revenues  frcm  production  initiated  at 
a  later  time.  It  is  difficult  to  construct 
scenarios  where,  given  the  magnitude  of  the 
development  expenses  likely  to  have  been  booked 
prior  to  the  time  any  commercial  production 
could  commence  and  the  potential  loss  in  present 
value  of  gross  revenues  frcm  production  delayed, 
any  substantial  delay  could  be  advantageous  to 
a  lessee.  Also,  USGS  enforcement  of  development 
and  production  plans,  which  note  the  planned 
onset  of  commercial  production  and  which  are  ap¬ 
proved  in  advance  of  any  development  activity, 
provides  additional  insurance  against  pro¬ 
tracted  production  delays. 

The  primary  reason  for  implementing  the  fixed 
capital  recovery  system  is  that  it  creates 
incentives  for  prompt  exploration  and  develop¬ 
ment.  These  incentives  result  largely  frcm  the 
application  of  the  capital  recovery  factor  to 
capital  invested  for  exploration  and  develop¬ 
ment.  Under  the  proposed  regulation,  the  lessee 
would  be  denied  this  incentive  on  certain 
expenditures  if  "commercial"  quantities  of  pro¬ 
duction  were  realized  before  the  completion  of 
development.  By  passing,  without  dismissing 
their  importance ,  questions  such  as  how  much 
production  might  occur  prior  to  the  completion 
of  platform  development,  or  (proportionately) 
the  magnitude  of  originally  intended  develop¬ 
ment  costs  that  might  be  incurred  subsequent 
to  producing  "ccrtmercial"  quantities,  it  seems 
imprudent  to  deny  the  capital  recovery  incentive 
to  a  lessee  on  the  basis  of  minor  amounts  of 
production.  Conversely,  it  is  equally  impru¬ 
dent  to  provide  unneccessary  incentives.  Under 
the  original  proposal,  once  a  lease  has  achieved 
commercial  production,  additional  incentives 
are  logically  unneeded,  absent  special  circum¬ 
stances.  Normal  incentives  for  profit  will 
motivate  subsequent  development  activity. 

It  should  be  emphasized  that  the  purpose  of 
the  capital  recovery  factor  is  to  provide  an 
incentive  for  early  and  expeditious  exploration 
and  development  of  a  lease  and  to  provide  for 
a  sharing  of  the  risks  of  exploration  by  the 
government.  As  exploration  and  development  ex¬ 
penses  are  recovered  frcm  production  revenue, 
the  original  justification  no  longer  obtains 


to  the  same  degree.  Whatever  impact  the  in¬ 
centive  is  going  to  have  has  been  provided, 
and  the  risks  attendant  upon  exploration  and 
development  have  decreased  significantly. 
Therefore,  a  dollar-for-dollar  balancing  of 
revenues  against  costs  is  appropriate  after 
production  has  came  on-line. 

To  the  extent  that  current  inccme  is  being 
employed  for  development,  the  government  should 
not  be  required  to  give  a  premium  for  that 
investment.  To  argue  that  every  dollar  invested 
deserves  a  premium  recovery  is  to  ignore  the 
different  purposes  served  by  the  allowance  for 
capital  recovery  and  the  simple  recovery  of 
costs  frcm  current  income.  When  current  income 
covers  current  costs,  the  premium  intended  to 
compensate  for  the  costs  of  carrying  the 
investment  over  an  extended  period  of  time  is 
no  longer  warranted. 

In  order  to  accommodate  certain  of  the  con¬ 
cerns  expressed,  DOE  has  made  several  changes 
in  definitions  and  nomenclature,  which  accord 
more  closely  with  DOE's  perception  of  how  the 
final  regulation  will  operate  in  practice.  The 
"preproduction  period"  of  the  proposed  reg¬ 
ulation  has  beccme  the  "capital  recovery  period" 
in  the  final  regulation.  This  shift  in  name  has 
been  made  because  the  period  during  which  the 
lessee  may  recover  its  expenses  incurred  in 
exploration  and  development  of  the  NPSL  tract  is 
no  longer  restricted  to  the  onset  of  cormercial 
production,  but  may  extend  beyond  that  point, 
in  part  at  the  discretion  of  the  lessee.  The 
term  "production  period"  has  been  dropped  from 
the  final  regulations  as  its  utility  has  been 
obviated  through  the  adoption  of  somewhat  dif¬ 
ferent  accounting  procedures  from  those  con¬ 
tained  in  the  proposed  regulation. 

DOE  has  also  altered  the  concepts  of  the  "al¬ 
lowance  for  capital  recovery"  and  the  "capital 
recovery  factor"  from  the  proposed  regulation. 
As  originally  proposed,  the  allowance  for  cap¬ 
ital  recovery,  computed  by  multiplying  the  cap¬ 
ital  recovery  factor  by  eligible  costs,  included 
both  the  amount  of  investment  at  risk  and  the 
premium  allowed  such  investment,  and  the  capital 
recovery  factor  was  therefore  expressed  as  a 
number  equal  to  or  greater  than  1.0.  To 
accomodate  the  revised  accounting  procedures 
adopted  in  the  final  regulation,  DOE  has 
elected  to  define  the  allowance  for  capital 
recovery  as  including  only  the  premium  allowed 
investment  at  risk,  and  not  the  amount  of 
investment  itself.  It  should  be  noted,  as  one 
consequence,  that  the  capital  recovery  factor 
only  needs  to  be  a  number  greater  than  zero. 

DOE  has  analysed  many  different  options  for 
termination  of  the  capital  recovery  period  and 
has  determined  that  some  degree  of  flexibility 
should  be  provided  in  the  regulation.  In 
addition,  for  reasons  of  administrative  conve¬ 
nience  and  to  provide  an  objective,  predeter¬ 
mined  standard,  DOE  has  determined  to  tie  the 
end  of  the  capital  recovery  period  to  the  pro- 
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visions  of  the  approved  development  and  pro¬ 
duction  plan  for  an  NPSL. 

As  a  consequence  of  the  foregoing  considera¬ 
tions,  the  final  regulation  provides  that  the 
capital  recovery  period  ends  not  later  than 
the  time  when  the  last  well  on  the  first  plat¬ 
form  specified  in  the  development  plan  is  can - 
pleted  and  wellhead  equipment  installed,  but 
may  be  terminated  at  such  earlier  time  as  the 
lessee  may  elect.  In  the  event  that  the  last 
well  on  the  first  platform  proves  dry,  the  cap¬ 
ital  recovery  period  will  be  deemed  to  end  with 
the  determination  that  the  last  well  is  nonpro¬ 
ductive.  In  the  event  the  development  plan  is 
rot  completed,  the  capital  recovery  period  will 
end  with  the  last  activity  completed  on  the 
first  platform  pursuant  to  the  development  plan. 

A  further  change  has  been  made  to  the  account¬ 
ing  system  to  provide  that  production  revenue 
attributable  to  the  capital  recovery  period 
will  be  entered  as  a  credit  in  that  period,  and 
that  revenues  in  excess  of  incremental  costs 
will  operate  to  reduce  the  debit  balance  out¬ 
standing  in  the  NPSL  capital  account  as 
described  in  more  detail  in  the  discussion  of 
the  changes  to  §  390.020. 

The  purpose  of  the  above  changes  is  to  pro¬ 
vide  a  certain  degree  of  flexibility  in  the  reg¬ 
ulation  without  distorting  the  underlying  ob¬ 
jectives  of  the  regulations.  This  flexibility 
will  not  necessarily  result  in  a  reduction  in 
those  accrued  costs  already  eligible  for  favor¬ 
able  treatment  or  even  in  the  loss  of  favorable 
treatment  for  those  post-production  development 
costs  in  excess  of  revenues  accrued  during  the 
capital  recovery  period.  The  regulation  per¬ 
mits  the  lessee  to  receive  an  allowance  for 
capital  recovery  on  accrued  costs  in  the  NPSL 
capital  account  until  such  time  as  the  lessee 
determines  that  it  is  no  longer  economically 
sound  to  do  so,  that  is,  in  most  cases,  at  the 
point  when  incremental  revenues  equal  and  then 
exceed  incremental  costs.  It  is  possible  that 
an  individual  lessee,  if  projected  future  costs 
significantly  exceed  projected  revenues  for  the 
same  period,  might  choose  not  to  terminate  the 
capital  recovery  period.  The  flexibility  in 
the  final  regulation  will  permit  a  lessee  to 
include  those  significant  post-production 
costs  to  the  extent  that  they  exceed  revenues. 

2.  Administrative  burden.  Many  comments  ex¬ 
pressed  the  view  that  the  proposal  would  not 
increase  competition,  or  attain  its  other 
objectives,  due  to  the  administrative  burden 
placed  upon  lessees.  DOE  recognizes  that  any 
net  profit  share  system  represents  a  dramatic 
departure  from  bidding  systems  used  in  the  past. 
Industry's  evaluative  and  operational  proce¬ 
dures  will  have  to  be  adapted  to  the  profit 
share  system;  this  adjustment  may  require  sev¬ 
eral  lease  sales  employing  the  fixed  net  profit 
share  system  and  experience  implementing  the 
accounting  procedures  before  this  adaptation 
is  completed.  The  procedures  incorporated 


into  the  final  regulation  attempt  to  iminimize 
administrative,  compliance,  and  auditing  costs. 
DOE's  efforts  to  minimize  administrative  costs 
begin  with  adoption  of  as  many  COPAS  procedures 
as  possible.  Ultimately,  however,  the  success 
of  this  regulation  rests  with  the  industry, 
whose  negative  predisposition  with  respect  to 
the  fixed  net  profit  share  system  could  be 
transformed  into  a  disastrous  self-fulfilling 
prophecy . 

DOE  does  not  dispute  that  some  increased 
administrative  costs  will  result  from  imple¬ 
mentation  of  the  fixed  net  profit  share  system, 
although  it  maintains  reservations  as  to  the 
apparent  magnitude  of  the  burden  claimed  to  be 
associated  with  implementation.  Most  of  the 
comments  generally  complained  of  the  admin¬ 
istrative  costs  to  be  shouldered  by  both  indus¬ 
try  and  government,  and  highlighted  under sir- 
able  effects  that  might  flow  from  these  added 
costs,  without  specifying  the  magnitude  of  the 
costs . 

Paramount  among  the  concerns  expressed  was  the 
disproportionate  effect  that  raising  adminis¬ 
trative  costs  would  have  on  smaller  firms,  which 
might  well  be  unequipped  to  handle  the  increase 
in  workload  without  additional  staff  or  other 
resources.  It  was  asserted  that  smaller  firms 
are  therefore  placed  at  a  relative  disadvantage 
with  respect  to  major  oil  and  gas  producers ,  and 
net  profit  share  tracts  would  became  relatively 
less  attractive  to  these  firms.  As  a  conse¬ 
quence,  smaller  firms  might  withdraw  from  com¬ 
petition  for  net  profit  share  leases  as  sole 
bidders,  if  not  as  part  of  joint  ventures.  Pro¬ 
vision  of  data  to  USGS  was  cited  as  a  major 
cost  factor,  especially  early  in  the  implementa¬ 
tion  of  the  fixed  net  profit  share  system, 
until  both  industry  and  USGS  gain  experience 
in  administration.  Certain  accounting  proce¬ 
dures,  notably  record  retention,  yearly  inven¬ 
tories,  allocation  of  employee  time,  and  audits, 
were  also  cited  as  unduly  burdensome.  DOE  has 
attempted  to  minimize  the  magnitude  of  the 
administrative  burden  in  the  final  regulation, 
and  will  review  closely  the  performance  of  the 
regulation  in  light  of  actual  experience. 

DOE  must  concede,  however,  that  the  actual 
costs  of  administration  to  both  industry  and 
government  remain  largely  indeterminate.  In 
the  interests  of  minirmizing  these  costs,  the 
final  regulation  contains  a  number  of  revisions 
in  the  accounting  procedures  from  the  original 
proposal,  to  align  them  more  closely  to  COPAS 
practice  and  other  industry  standards.  Re¬ 
quirements  for  record  retention,  for  example, 
now  approximate  standards  set  by  IRS  for 
income  tax  purposes.  Audit  provisions  have  been 
revised  to  allow  for  audit  of  accounts  for 
a  period  of  three  years,  absent  fraud  or  mis¬ 
representation,  which  more  closely  accords  with 
industry  practice;  and  the  regulation  no  longer 
requires  yearly  inventories.  In  this  fashion, 
the  administrative  burden  should  be  reduced 
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to  little  more  than  already  exists  in  joint 
venture  accounting. 

Several  comments  predicted  that  the  fixed  net 
profit  share  system  would  lower  incentives  to 
formation  of  joint  ventures,  due  to  increased 
administrative  workloads  inherent  in  the  ac¬ 
counting  procedures.  It  was  asserted  that  net 
profit  share  leases  tend  to  inhibit  formation 
of  joint  ventures  relative  to  leases  issued 
on  a  cash  bonus-fixed  royalty  basis. 

It  is  difficult  to  understand  why  implementa¬ 
tion  of  the  fixed  net  profit  share  system  would 
act  as  an  impediment  to  formation  of  joint 
ventures,  in  view  of  the  accounting  procedures 
incorporated  into  the  regulation.  The  COP  AS 
procedures  were  devised  originally  to  allocate 
costs  among  partners  in  joint  ventures,  a  use 
very  similar  to  that  made  in  the  regulation. 
Although  the  accounting  procedures  deviate  from 
COPAS  guidelines  in  seme  respects,  DOE  feels 
that  the  overall  structure  of  the  accounting 
procedures  in  the  final  regulation  should  not 
constitute  an  impediment  to  joint  ventures. 

A  corollary  concern  expressed  in  the  comments 
is  that  a  net  profit  share  system  will  impede 
unitization,  particularly  where  the  proposed 
unit  includes  net  profit  share  leases  and 
fixed  royalty  leases.  DOE  is  persuaded  that 
such  a  situation  would  not  render  unitization 
difficult.  The  contention  appears  to  make  lit¬ 
tle  sense,  particularly  since  USGS  will  ei¬ 
ther  require  or  approve  a  unit  agreement  before 
it  is  effective.  Voluntary  unitization  among 
net  profit  share  and  royalty  leases  would  seem 
to  involve  no  more  difficulty  than  among  leases 
with  different  fixed  royalties  or  among  leases 
with  sliding  scale  royalty  and  fixed  royalty. 
Unitization  is  not  directly  addressed  in  the 
final  regulation,  except  in  the  provision  for 
allocation  of  joint  costs  and  credits  (§  390. 
014(d)).  Again,  with  regard  to  unitization, 
USGS  represents  the  interests  of  the  public, 
and  will  approve  a  unitization  plan  which  com¬ 
ports  with  the  objectives  of  the  OCSLA,  as 
amended,  and  this  regulation. 

Increased  competition  for  OCS  leases  is  an 
intended  objective  of  the  fixed  net  profit  share 
system,  and  DOE  remains  sensitive  to  any  aspect 
of  the  regulation  that  may  operate  to  reduce 
competition,  through  increased  costs  of  admin¬ 
istration  or  lowered  incentives  to  formation  of 
joint  ventures.  Despite  repeated  assertions 
that  the  proposal  seriously  underestimated  the 
costs  involved  in  administration,  no  attempt 
to  quantify  the  level  of  added  costs  is  evident 
in  the  comments.  Industry  comments  in  the  main 
disagreed  with  DOE's  estimate  of  $50,000  to 
$150,000  for  accounting  system  modification  and 
$25,000  to  $30,000  in  annual  administration 
costs,  but  offered  little  in  its  place.  Ulti¬ 
mately  DOE  sees  no  reasons  to  alter  its  estimate 
of  administrative  costs  to  lessees,  particular¬ 
ly  in  view  of  modifications  from  the  proposal 
to  the  final  regulation. 


3.  Role  of  the  USGS.  The  fixed  net  profit 
share  system  necessarily  calls  for  a  somewhat 
greater  involvement  on  the  part  of  government, 
as  a  sharer  in  net  profits,  in  the  administra¬ 
tion  of  this  system,  in  contrast  to  the  cash 
bonus-fixed  royalty  system.  This  aspect  of  the 
regulation  received  a  significant  amount  of  com¬ 
ment,  most  of  it  negative.  Several  comments 
characterized  the  role  of  the  USGS  in  this  reg¬ 
ulation  as  unwarranted  intrusion  by  the  govern¬ 
ment  into  corporate  business  decisions,  while 
one  comment  stated  that  the  role  of  the  USGS 
reduced  the  lessee  to  the  status  of  a  general 
contractor. 

Under  the  final  regulation,  which  replaces  the 
Supervisor  by  the  Director  of  USGS  or  delegate, 
the  authority  of  the  USGS  to  regulate  substan¬ 
tive  economic  decisions  has  not  been  increased 
over  its  present  level.  However  it  is  necessary 
to  recognize  that,  in  a  very  real  sense,  the 
USGS  represents  the  interests  of  the  public  in 
the  exploration  and  development  of  its  resources 
and  already  has  an  active  role  in  OCS  decisions . 
As  future  sharer  in  net  profits,  USGS  must 
ensure  that  any  sharing  arrangement  make  pro¬ 
vision  for  monitoring  expenses  incurred  during 
exploration,  development,  and  production,  in 
order  to  ensure  an  equitable  division  of  net 
profits.  As  the  agency  most  directly  connected 
with  operations  on  OCS  leases  the  USGS  is  the 
logical  choice  to  perform  such  monitoring. 

In  the  proposed  regulation,  responsibility 
was  vested  in  the  USGS  to  make  determinations  on 
the  allowability  of  certain  costs,  inventory, 
and  performance  of  periodic  audits.  In  addi¬ 
tion,  resource  information  provided  by  the  USGS 
will  be  used  in  determining  proper  capital 
recovery  factors  and  profit  share  rates. 

Most  of  the  criticisms  directed  at  the  role 
of  the  USGS  in  administering  the  fixed  net  prof¬ 
it  share  system  seemed  to  center  on  provisions 
which  authorize  the  USGS  to  approve  certain  in¬ 
vestment  and  operating  decisions  of  the  lessee. 
Specifically,  the  proposed  regulation  would 
have  permitted  the  USGS  to  interpret  and  imple¬ 
ment  guidelines  for  inventory,  purchasing,  and 
control  of  materiel;  to  recalculate  net  profit 
share  payments  based  on  determinations  that 
expenses  were  improperly  claimed  or  classified; 
to  determine  the  point  at  which  production  in 
commercial  quantitites  begins;  to  establish 
maximum  rental  rates  for  equipment  and  facili¬ 
ties  supplied  by  the  lessee;  to  approve  pricing 
of  transferred  or  disposed  materiel  valued  in 
excess  of  $100,000  on  a  current  market  basis; 
to  establish  charges  for  loading  and  unloading 
of  tubulars;  and  to  approve  other  costs  not 
treated  in  the  proposed  regulation. 

The  criticisms  considered  these  authorities 
unwarranted  and  unprecedented,  and  an  intrusion 
by  government  into  the  daily  business  decisions 
of  lessees.  It  was  felt  that  approval  by  the 
USGS  of  certain  expenditures  might  lead  to  dis¬ 
putes  and  operational  delays,  with  consequent 
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deferrals  of  exploration  and  development . 
Several  comments  pointed  out  that  the  USGS 
must  already  approve  plans  for  exploration,  and 
for  development  and  production,  prior  to  actual 
operations.  Also,  operators  must  obtain  a  per¬ 
mit  to  drill  each  well  on  a  lease.  These  plans 
and  permits  were  suggested  as  means  of  obtaining 
general  approval  of  expenses.  Other  comments 
stated  that  these  plans  and  permits  allow  the 
government  adequate  control  over  OCS  opera¬ 
tions,  and  that  audits  provided  the.  proper 
means  for  resolution  of  financial  disputes . 
DOE  has  incorporated  a  modification  of  this 
approach  into  the  final  regulation. 

DOE  acknowledges  that  the  responsibilities 
vested  in  the  Director  of  USGS  or  delegate  under 
the  fixed  net  profit  share  system  will  probably 
affect  certain  operational  decisions,  although 
to  an  uncertain  degree,  and  has  made  several 
changes  in  the  regulation  to  reduce  the  Direc¬ 
tor  1  s  involvement  to  the  minimum  needed  for 
effective  administration.  DOE  has  attempted 
bo  eliminate  the  potential  for  delay  of  explora¬ 
tion  and  development  through  administrative 
snarls.  The  time  period  between  audits  and 
inventories  has  been  lengthened,  more  in  accor¬ 
dance  with  industry  practice.  DOE  recognizes 
that  review  of  exploration  and  development  and 
production  plans,  as  well  as  permits,  can  afford 
the  Director  at  least  a  detailed  overview  of 
anticipated  expenses  to  be  incurred  by  the 
lessee. 

Many  comments  doubted  the  capacity  of  the 
USGS  to  perform  the  tasks  assigned  it  under  the 
proposed  regulation,  at  least  without  a  massive 
infusion  of  new  personnel  and  funding.  Several 
comments  stated  that  the  new  personnel  required 
by  UvSGS  to  administer  this  regulation  are  pre¬ 
cisely  those  with  skills  now  scarce  and  most 
in  demand  by  industry.  Interestingly,  the  De¬ 
partment  of  the  Interior  in  its  formal  comments 
only  noted  that  the  administrative  role  of  the 
USGS  warranted  further  delineation  prior  to 
promulgation.  During  the  consultation  process, 
DOE  indicated  the  adequacy  of  its  personnel  to 
administer  this  regulation  as  promulgated. 

The  efficiency  of  USGS  approvals  and  audit 
procedures  to  resolve  disputes  is  a  point  well 
taken.  However ,  DOE  expects  administrative 
snarls  to  be  the  exception  rather  than  the  rule . 
Particularly  in  comparison  with  other  agencies, 
USGS  has  compiled  a  record  of  relative  prompt¬ 
ness  in  permit  issuance  and  plan  approval  on  the 
OCS.  USGS  staff  have  demonstrated  considerable 
expertise  and  familiarity  with  OCS  operations. 
The  approval  provisions  that  remain  in  the  final 
regulation  reflect  a  concern  on  the  part  of  DOE 
that  lessees  understand,  as  early  as  possible, 
treatment  of  coasts  by  the  USGS,  in  order  to 
ameliorate  disputes  well  in  advance  of  audits, 
particularly  in  view  of  the  lengthened  period 
between  audits.  And,  with  respect  to  considera¬ 
tion  of  delay,  it  should  be  emphasized  as  well 
that  the  regulation  requires  approval  of  ex¬ 


penses  by  the  Director  only  for  purposes  of  in¬ 
clusion  in  the  TSTPSL  capital  account.,  and  there¬ 
fore  chargeable  in  determining  net  profit  share 
payments.  The  lessee  retains  absolute  discre¬ 
tion  to  incur  such  additional  costs  as  appear 
warranted.  Also,  no  provision  in  the  regulation 
requires  approval  of  costs  before  they  are 
incurred.  Requests  for  approval  after  the  fact 
are  expected  bo  be  very  common. 

4.  Other  issues .  A  number  of  relatively 
tangential  Issues  ,  deserve  mention.  Several 
comments  were  critical  of  the  fixed  net  profit 
share  system  for  its  anticipated  impact  on 
farmins  and  farmouts,  expressing  apprehension 
that  smaller  firms  in  the  market  would  not  be 
able  to  handle  both  the  increased  administra¬ 
tive  workload  and  the  profit  share  rate  on  top 
of  the  interest  retained  by  the  lessee;  one 
comment  predicted  that  no  market  for  farmouts 
would  exist  on  net  profit  share  leases.  DOE 
discounts  this  possibility,  inasmuch  as  the 
situation  in  a  prospective  farmout  arrange¬ 
ment  under  a  net  profit  share  lease  differs 
only  marginally  from  that  under  a  lease  with 
fixed  royalty.  In  fact,  a  net  profit  share 
lease  might  make  a  more  attractive  farmin  can¬ 
didate  ,  due  to  the  ability  of  the  lessee  to 
recover  accumulated  costs.  However,  cognizant 
of  the  relative  increase  in  administrative  costs 
caused  by  the  regulation,  DOE  has  attempted  to 
make  clear  that  responsibility  for  recordkeep¬ 
ing  and  administration  rests  with  the  lessee, 
and  not  on  the  party  taking  the  farmout  (§  390. 
030(a)) . 

There  appeared  often  in  the  ccmments  a  state¬ 
ment  that  return  to  the  public  for  its  OCS  re¬ 
sources  has  already  proven  more  than  fair  during 
the  25  years  of  OCS  operations;  usually  the  as¬ 
sertion  was  made  in  connection  with  a  suggested 
ceiling  for  profit  share  rates  near  the  mini¬ 
mum,  or  a  recommendation  to  establish  a  con¬ 
stant  profit  share  rate  for  each  OCS  lease  sale. 
Behind  this  statement,  and  underlying  industry 
criticisms  of  risk-sharing  by  government,  is 
an  implicit  conclusion  that  a  net  profit  share 
system  reduces  the  possibility  of  tapping  a 
"bonanza"  field,  the  reserves  of  v\hich  far 
exceed  pre-sale  estimates.  Lessees  may  then 
apply  revenues  from  "bonanza"  fields  to  recoup 
costs  of  acquisition  and  operations  on  unsuc¬ 
cessful  leases. 

It  has  been  suggested  that  with  net  profit 
share,  because  the  government  shares  in  each 
dollar  of  net  revenue  gained  from  production, 
the  return  to  industry  for  tapping  a  "bonanza" 
field  may  be  substantially  reduced.  This  per¬ 
ception  seems  to  provide  a  basis  for  recommenda¬ 
tions  that  the  fixed  net  profit  share  system 
allow  the  lessee  to  include  expenses  incurred 
in  unsuccessful  operations  on  other  leases  in 
the  allowance  for  capital  recovery  on  producing 
leases.  DOE  has  chosen  not  to  adept  this  sug¬ 
gestion,  although  it  acknowledges  the  dirmin- 
ished  relative  value  of  a  "bonanza"  field  under 
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a  net  profit  share  lease.  Risk-sharing  by  gov¬ 
ernment  carries  with  it  the  concomitant  opportu¬ 
nity  to  share  increased  returns  (to  the  public) 
realized  fran  the  large  fields.  Also,  risk¬ 
sharing  by  government  should  reduce  the  impact 
of  nonproductive  leases,  thereby  reducing  the 
need  for  substantial  offsetting  revenues. 

D.  Accounting  Procedures 

Nearly  every  facet  of  the  accounting  proce¬ 
dures  devised  to  administer  the  proposed  fixed 
net  profit  share  system  received  scrutiny  in  the 
comments.  DOE  obtained  a  good  deal  of  informa¬ 
tion  and  suggestions  from  the  conments  with 
regard  to  modification  of  the  accounting  proce¬ 
dures  in  the  final  regulation.  The  conments 
proved  especially  useful  in  recommending 
changes  in  audit  and  recordkeeping  requirements 
by  providing  insight  to  operational  joint  ven¬ 
ture  accounting  practices. 

In  its  proposed  form,  the  fixed  net  profit 
share  system  was  structured  to  comport  with 
industry  accounting  practice  to  the  extent  con¬ 
sistent  with  the  rationale  and  purposes  under¬ 
lying  the  regulation.  Alignment  with  standard 
industry  accounting  practice  was  seen  by  DOE 
as  a  way  to  minimize  confusion  in  accounting 
for  expenses  and  revenues  resulting  from  OCS 
operations,  thereby  helping  to  reduce  admin¬ 
istrative  costs  to  the  lessee.  Departures  frcm 
industry  practice  in  the  main  involved  situa¬ 
tions  not  covered  under  COPAS  guidelines,  or 
where  the  industry  standards  invited  a  negoti¬ 
ated,  arms-length  agreement  by  the  parties, 
absent  in  this  regulatory  context.  In  these 
situations,  USGS  approval  has  been  required. 

On  the  basis  of  the  conments,  DOE  has  de¬ 
cided  to  implement  a  number  of  changes  in  the 
accounting  procedures.  Some  of  these  changes 
became  necessary  due  to  the  shift  in  the 
definition  of  the  end  of  the  capital  recovery 
period,  while  other  changes  seemed  reasonable 
and  useful  frcm  the  comments. 

Sane  items  raised  in  the  ccmnen ts  on  the 
accounting  procedures  have  not  been  adopted 
for  the  reasons  set  out  immediately  below. 
A  more  complete  discussion  of  changes  incor¬ 
porated  into  the  accounting  procedures  follows 
in  Section  IV  of  this  preamble. 

1.  Direct  costs .  Several  recommendations 
were  made  in  the  ccmments  for  DOE  to  allow 
as  direct  costs  certain  items  which  the  pro¬ 
posed  regulation  specifically  disallowed  from 
the  NPSL  capital  account.  The  rationale 
offered  for  such  inclusion  seemed  based  on  the 
contention  that  lessees  should  be  able  to 
charge  the  NPSL  capital  account  for  all  ex¬ 
penses  incurred  during  exploration  and  develop¬ 
ment,  regardless  of  the  difficulty  in  ascer¬ 
taining  their  amounts  or  in  ensuring  that  they 
were  attributable  to  NPSL  operations  in  the 
amounts  claimed,  or  delays  in  exploration  and 
production  might  result. 


These  claims  remain  unpersuasive  to  DOE. 
None  of  the  carments  challenged  the  reasoning 
that  underlay  exclusion  of  various  costs.  Ex¬ 
clusion  of  the  cash  bonus  tends  to  reduce  the 
level  of  cash  bonus  bids  without  distortion  of 
production  economics,  as  it  represents  a  sunk 
cost.  Interest  is  unallowable  because  the 
fixed  capital  recovery  system  will  provide  a 
return  on  investment  at  risk,  without  regard 
to  the  source  of  the  capital  employed. 

Other  costs  were  not  allowed  because  they  were 
considered  inappropriate,  not  customary,  or 
very  difficult  to  allocate  directly  to  a  net 
profit  share  lease.  Construction  costs  of 
onshore  facilities  and  acquisition  of  real  prop¬ 
erty,  certain  employee  relocation  costs,  and 
fines  and  penalties  levied  by  Federal  agen¬ 
cies  for  regulatory  violations  are  disallowed 
for  these  reasons;  while  the  costs  of  maintain¬ 
ing  a  legal  staff,  taking  of  inventory,  research 
costs  (including  in-house),  and  administration 
of  employee  benefit  plans  are  intended  to  be 
covered  by  overhead.  For  reasons  discussed 
in  Section  IV  of  the  preamble,  abandonment 
costs  are  allowable  as  a  direct  charge  to  an 
NPSL  to  the  extent  incurred  before  cessation 
of  production  and  that  there  are  offsetting 
production  revenues.  It  should  be  noted  that, 
in  the  case  of  research  and  development,  per¬ 
sonnel  expenses  may  be  allowable  under  §  390. 
011(b) . 

2.  Legal  expenses.  Several  comments  noted 
an  apparent  discrepancy  between  the  disallow¬ 
ance  of  the  cost  of  a  lessee's  legal  staff  or 
outside  attorneys  and  the  allowance  for  the 
legal  expenses  of  handling,  investigating  and 
settling  litigation  and  claims,  lien  discharge, 
and  payment  of  judgments  or  settlements,  in 
connection  with  NPSL  operations.  The  latter 
situation  almost  assuredly  will  involve  the 
services  of  a  legal  staff,  whether  in-house  or 
outside  counsel.  DOE  considers  the  distinction 
one  of  alienability,  fully  analogous  to  the 
situation  with  regard  to  wages  and  salaries. 
Insofar  as  the  services  of  a  legal  staff  relate 
directly  to  NPSL  operations,  or  are  necessary 
to  protect  or  recover  NPSL  property,  such  costs 
directly  benefit  or  are  incurred  in  support  of 
an  NPSL,  and  are  therefore  chargeable  to  the 
NPSL  account.  In  the  opposite  circumstance, 
where  the  services  of  attorneys  do  not  relate 
specifically  to  an  NPSL,  costs  associated  with 
such  services  are  properly  charged  as  overhead, 
and  disallowed  from  the  NPSL  account.  Moreover, 
in  connection  with  costs  of  litigation  against 
the  Federal  government,  it  is  inappropriate  for 
the  government  to  pay  a  share  of  the  costs 
through  the  NPSL  profit  share.  If  it  so  deter¬ 
mines,  it  is  within  the  discretion  of  the  trial 
court  to  award  attorney' s  fees  and  court  costs 
in  appropriate  cases.  Clarifications  have  been 
added  to  the  final  regulations  to  reflect  these 
decisions. 

3.  Cash  versus  accrual  accounting.  DOE  has 
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declined  to  adept  the  recommendations  which  took 
issue  with  DOE's  determination  not  to  allow 
lessees  to  keep  NPSL  accounts  on  a  cash  basis. 
DOE  believes  that  there  is  clear  evidence  that 
the  industry  operates  on  an  accrual  basis  almost 
exclusively. 

4.  Monthly  reporting  requirement .  Other 
corrments  faulted  the  proposed  fixed  profit  share 
system  for  requiring  monthly  reports  during 
the  production  period,  asserting  that  the  pro¬ 
visions  represent  an  unduly  onerous  burden  on 
lessees.  DOE  is  receptive  to  means  of  min¬ 
imizing  reporting  requirements  in  order  to  re¬ 
duce  administrative  costs  to  lessees.  However, 
in  this  instance,  DOE  has  chosen  to  retain 
monthly  reports  after  production  revenues 
begin  to  accrue  in  the  NPSL  capital  account,  in 
the  interests  of  providing  a  flow  of  information 
to  the  Director.  Normal  accounting  practice 
results  in  a  monthly  balancing  of  accounts, 
and  therefore  merely  requiring  that  this  infor¬ 
mation  be  provided  to  USGS  does  not  represent 
a  significant  burden.  Review  of  monthly  reports 
should  assist  in  avoiding  disputes,  or  in  their 
resolution  prior  to  audit.  Reports  are  required 
only  yearly  prior  to  the  onset  of  production, 
the  period  during  which  most  costs  will  be 
accrued;  however  once  revenues  frem  production 
begin  to  accrue  in  the  NPSL  capital  account, 
the  final  regulation  provides  for  reports  on  a 
monthly  basis,  regardless  of  whether  the  capital 
recovery  period  has  terminated.  Except  in  the 
case  of  inventory,  where  90  days  had  already 
been  provided  in  which  to  file  the  report,  DOE 
has  lengthened  the  filing  period  frem  45  days 
to  60  days  after  the  end  of  each  month.  Monthly 
reports  of  production  are  similar  to  reporting 
provisions  in  USGS  regulations  and  DOE  expects 
that  it  may  be  possible  to  blend  the  various 
requirements  into  a  single  report. 

5.  Replacement  costs.  A  small  number  of  com¬ 
ments  requested  modification  of  the  provision 
that  excludes  costs  to  repair  or  replace  NPSL 
property,  lost  or  damaged  through  willful  mis¬ 
conduct  or  negligence  on  the  part  of  the  lessee, 
as  allowable  direct  costs.  These  ccnments  rec¬ 
ommended  insertion  of  the  term  "gross  ,  before 
"negligence"  so  that  costs  incurred  due  to  les¬ 
see's  ordinary  negligence  might  be  allowable. 
DOE  has  elected  not  to  adopt  this  suggestion,  as 
the  incentive  to  avoid  negligent  actions  would 
be  diminished. 

6.  Contract  services.  The  proposed  regula¬ 
tion  allowed  costs  of  contract  services  as  a 
direct  charge  to  the  NPSL  account  to  the  extent 
that  such  services  constituted  necessary  and 
proper  NPSL  operations  or  support  for  NPSL 
operations ,  and  were  performed  in  the  NPSL  proj¬ 
ect  area.  Contract  services  performed  outside 
the  NPSL  project  area  were  allowed  only  if  the 
contract  dealt  exclusively  with  services  bene¬ 
fiting  the  NPSL  tract  or  NPSL  operations. 
Severed  comments  indicated  that  it  is  common 
industry  practice  to  contract  for  routine  ser¬ 


vices  covering  more  than  one  tract,  and  there¬ 
fore  separate  contracts  for  NPSL  tracts  are 
unnecessary  and  burdensome. 

DOE  is  sensitive  to  assertions  that  aspects 
of  this  regulation  might  contribute  to  increas¬ 
ing  administrative  costs  to  lessees,  and  DOE 
acknowledges  that  contract  services  performed 
outside  the  NPSL  project  area  may  play  an  impor¬ 
tant  role  in  exploration  and  development  of  the 
NPSL  tract.  The  difficulty  in  this  instance  be¬ 
comes  one  of  allocating  those  costs  incurred  in 
order  to  benefit  the  NPSL  tract,  under  the  con¬ 
tract.  Therefore,  DOE  has  determined  to  modify 
this  provision  to  permit  a  charge  to  the  NPSL 
capital  account  for  the  costs  of  contract  ser¬ 
vices  Which  are  applicable  to  NPSL  operations 
and  Wiich  are  separately  and  specifically  iden¬ 
tified  in  the  contract.  Services  not  so  identi¬ 
fied  and  performed  off  the  tract  may  not  be 
included  as  a  direct  charge.  , 

7.  Rental  charges.  Rental  charges  for  equip¬ 
ment  and  facilities  owned  by  the  lessee  for  use 
in  NPSL  operations  received  much  discussion. 
The  proposed  regulation  established  a  rental 
allowance  for  lessee-owned  equipment  and  facil¬ 
ities,  the  charge  to  be  based  upon  actual 
costs  of  acquisition,  construction,  and  opera¬ 
tion.  This  provision  follows  COPAS  procedures 
very  closely.  DOE  has  chosen  not  to  adept  a 
suggestion  that  rental  rates  be  standard  for  all 
NPSL  tracts,  perferring  instead  to  base  rental 
charges  on  actual  costs  incurred  by  the  lessee, 
subject  to  the  ceiling  of  average  commercial 
rates  for  similar  equipment  and  facilities  pre¬ 
vailing  in  the  vicinity  of  the  NPSL  project 
area. 

Despite  assertions  to  the  contrary,  the  pro¬ 
posed  regulation  did  recognize  depreciation  as 
an  element  in  establishing  rental  charges,  and 
gave  due  consideration  to  shore-based  facili¬ 
ties  that  might  be  built  solely  in  support  of 
NPSL  operations.  DOE  does  not  see  a  reason  for 
treating  such  facilities  differently  from  those 
servicing  both  NPSL  and  non-NPSL  operations, 
which  are  allowed  as  a  rental  charge.  DOE  also 
disagrees  with  the  recommendation  in  several 
comments  to  apply  the  prime  interest  rate 
annually  to  the  remaining  undepreciated  basis  of 
such  equipment  and  facilities,  on  the  strength 
of  the  assertion  that  8%  is  too  lew.  Applica¬ 
tion  of  the  prime  rate  presents  difficulties 
of  measurement ;  moreover ,  it  does  not  comport 
with  COPAS  procedures  in  this  situation.  As  a 
short-term  money  market  rate,  it  would  be  in¬ 
appropriate  to  employ  it  in  a  context  of  rela¬ 
tively  long-term  depreciation  of  assets.  How¬ 
ever,  the  final  regulation  does  provide  that 
the  USGS  Director  is  authorized  to  revise  this 
rate  in  appropriate  circumstances. 

8.  Insurance.  The  provision  in  the  proposed 
regulation  relating  to  allowance  of  insurance 
premiums  and  reimbursements  is  unchanged  in  the 
final  regulation,  although  some  criticism  was 
directed  towards  procedures  for  crediting  reim- 
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taursements  to  the  proper  NPSL  accounts.  In 
particular,  the  credit  procedure  covering  reim¬ 
bursement  of  damaged  NPSL  property  was  consid¬ 
ered  inequitable  in  the  comments.  In  cases 
where  a  charge  is  incurred  for  lost  or  damaged 
NPSL  property  arri  that  charge  receives  the 
allowance  for  capital  recovery.  DOE  finds 
nothing  inequitable  in  applying  the  capital 
recovery  factor  to  the  reimbursement,  before 
crediting  the  NPSL  capital  account. 

9.  Relocation  costs .  For  purposes  of  admin¬ 
istrative  convenience  to  both  industry  and  gov¬ 
ernment,  DOE  has  elected  to  retain  the  provi¬ 
sions  in  the  propose!  regulation  concerning 
employee  relocation  costs  as  more  in  accord  with 
COPAS  procedures  than  the  suggestions,  contain¬ 
ed  in  several  comments,  to  allow  as  direct  costs 
all  expenses  associate!  with  employee  reloca¬ 
tion  that  are  the  normal  practice  of  the  lessee. 
DOE  believes  that  there  may  be  considerable 
variance  from  lessee  to  lessee  in  the  treatment 
of  such  costs,  and  therefore  feels  that  a  uni¬ 
form  standard  should  be  established  by  the  reg¬ 
ulation  to  ensure  equal  treatment  for  purposes 
of  the  NPSL  accounts. 

10.  Transportation  costs.  Several  comments 
took  issue  with  the  limited  allowance  for  trans¬ 
portation  costs  as  a  direct  charge.  There  is  no 
doubt  that  the  provision  in  the  proposed  reg¬ 
ulation  is  more  restrictive  than  COPAS  proce¬ 
dures  on  this  point,  in  that  COPAS  limits  such 
costs  only  with  respect  to  movements  between 
the  NPSL  project  area  and  storage  facilities 
which  the  lessee  owns  or  controls.  The  final 
regulation  retains  the  more  restrictive  ver¬ 
sion,  and  the  limitation  covers  all  movements 
of  materiel  between  the  NPSL  project  area  and 
any  storage  facility,  regardless  of  location 
or  connection  with  the  lessee.  The  comments 
received  on  this  issue  suggested  allowance  of 
all  transportation  costs  related  to  movement 
of  materiel,  and  removal  of  USGS  from  approving 
exceptions  to  the  general  rule.  However,  in 
the  interest  of  certainty  in  allocating  trans¬ 
portation  costs  that  directly  benefit  NPSL  op¬ 
erations,  DOE  has  left  this  provision  unchanged 
from  the  propose!  regulation.  Since  all  actual 
transportation  costs  are  not  allowed  as  direct 
charges  to  the  NPSL  account,  retention  of  the 
Director  is  needed,  for  approval  of  exceptional 
cases . 

11 .  Communications .  According  to  many  of  the 
comments  received,  it  is  common  practice  within 
the  industry  to  apportion  communications  facil¬ 
ities  among  operations  because  the  expense  and 
capacity  of  these  facilities  makes  it  uneconom¬ 
ical  to  maintain  a  separate  system  for  each 
operation.  Ihe  proposed  regulation  allowed  as  a 
direct  charge  the  costs  of  acquiring,  install¬ 
ing,  operating,  repairing,  and  maintaining  com¬ 
munication  systems  between  the  NPSL  tract  and 
the  lessee's  nearest  shore  base  facility.  Sug¬ 
gestions  appeared  in  the  comments  to  allow  pro 
rata  apportioning  costs  associated  with  com¬ 


munications  systems  that  serve  several  leases, 
rather  than  applying  a  rental  charge,  as  in 
the  proposed  regulation.  DOE  considers  the 
application  of  a  rental  charge  as,  effectively, 
a  pro  rata  share  of  costs  incurred  in  communica¬ 
tions  systems  in  support  of  NPSL  operations. 
In  arriving  at  rates  for  communications  systems, 
the  lessee  nay  include  any  of  the  factors  avail¬ 
able  in  determining  rental  rates  for  equipment 
and  facilities  owned  by  the  lessee,  such  as  ac¬ 
tual  costs  of  acquisition  and  operation,  labor, 
maintenance,  repair,  and  depreciation.  A  sep¬ 
arate  provision  for  pro  rata  apportionment  of 
costs  incurred  in  communications  systems  is 
thus  unnecessary.  The  regulation  has  been  mod¬ 
ified  to  include  as  a  direct  cost  the  cost  of 
leasing  communications  facilities,  as  the  ccm- 
inents  indicated  that  this  was  common  practice. 

12.  Environmental  costs.  In  its  proposed 
form,  the  fixed  net  profit  share  system  allowed 
as  a  direct  cost  to  the  NPSL  account  expenses 
incurred  in  environmental  or  ecological  surveys 
required  by  Federal  or  state  agencies.  This 
allowance  is  retained  in  the  final  regulation. 
DOE  also  proposed  allowance  of  costs  associated 
with  pollution  containment  and  removal  equip¬ 
ment,  as  well  as  costs  of  actual  control,  clean¬ 
up,  and  consequent  responsibilities  of  oil 
spills,  and  requested  specific  comment  from  the 
public  on  this  issue. 

Comment  on  inclusion  of  costs  for  control  and 
cleanup  of  oil  spills  revealed  a  significant 
difference  of  opinion.  Industry  comments 
expressed  the  view  that  such  costs  are  part  of 
normal  business  expenses  and  thus  should  be 
allowed  as  a  direct  charge.  A  contrary  view  was 
expressed  by  government  agencies  like  the 
Department  of  the  Interior,  which  argued  that 
such  allowance  would  be  inequitable.  Other 
concerns  focused  on  the  propriety  of  the  Federal 
government  sharing  in  the  cost  of  repairing  dam¬ 
age  to  the  NPSL  tract  caused  by  the  negligence 
of  the  lessee. 

In  the  final  regulation,  DOE  has  opted  to  al¬ 
low  control  and  cleanup  costs  as  a  direct  charge 
to  the  NPSL  capital  account,  in  the  belief  that 
such  allowance  is  not  inequitable,  except  where 
the  costs  are  incurred  because  of  the  negli¬ 
gence  or  willful  misconduct  of  the  lessee.  DOE 
notes  the  existence  of  remedies  such  as  the  Off¬ 
shore  Oil  Spill  Contingency  Fund  to  recompense 
injured  parties  for  damages  and  penalties;  as¬ 
sessments  made  on  a  per  barrel  basis  in  support 
of  such  Funds  are  also  allowable  as  a  direct 
charge  to  the  NPSL  capital  account. 

DOE  notes  in  this  connection  that  spilled  oil 
falls  within  the  definition  of  "production", 
and  shall  be  taken  into  account  in  determining 
production  revenues  and  net  profit  share  pay¬ 
ments  due  the  Federal  government. 

13.  Overhead .  In  the  proposed  fixed  net 
profit  share  system,  overhead  was  calculated  at 
the  rate  of  4  percent  applied  to  the  preproduc¬ 
tion  account,  and  10  percent  of  the  balance  of 
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the  production  account .  DOE  specifically  re¬ 
quested  continent  on  the  accuracy  of  these  rates. 
In  the  absence  of  alternatives  demonstrably  more 
useful,  the  final  regulation  incorporates  these 
same  rates. 

Several  comments  from  industry  recommended 
application  of  the  capital  recovery  factor  to 
the  overhead  allowance,  on  the  theory  that  over¬ 
head  substitutes  generally  for  costs  incurred 
during  exploration  and  development.  Overhead, 
includible  as  a  charge  to  the  NPSL  capital 
account  is  intended  to  cover  interstitial  compo¬ 
nents  of  expenses  that,  although  very  real 
are  difficult  to  measure  directly,  and  it 
estimates  their  magnitude  at  seme  percentage  of 
applicable,  identifiable  costs. 

Because  overhead  represents  actual  costs  in¬ 
curred,  DOE  has  determined  that  it  is  appropri¬ 
ate  that  the  capital  recovery  factor  be  applied 
to  overhead. 

Several  issues  regarding  overhead  were  men¬ 
tioned  repeatedly  in  the  comments.  The  first 
was  that  the  regulations  should  provide  for 
some  recoupment  of  costs  during  periods  of 
operational  inactivity .  Several  comments  in¬ 
dicated  that  operationally  inactive  periods 
may  actually  be  times  of  intense  analytical  and 
preparatory  work.  Rather  than  a  defect  in  the 
proposed  regulation,  DOE  views  this  case  as 
illustrative  of  the  workings  of  the  fixed  net 
profit  share  system.  Costs  associated  with 
analysis  and  preparation  may  be  charged  as 
direct  to  the  NPSL  capital  account,  or  be 
reflected  in  the  charge  for  overhead,  depending 
on  specific  items.  But  no  recoupment  of  such 
costs  can  take  place  until  production  begins . 

A  second  issue  associated  with  overhead  main¬ 
tained  that  the  percentage  allowance  should 
allow  for  increased  administrative  burden  to  the 
lessee.  Administrative  costs  form  a  component 
of  overhead,  and  are  included  in  the  percentage 
allowance  already  established. 

A  number  of  comments  called  for  a  higher  over¬ 
head  percentage  in  frontier  areas  than  in  mature 
operating  areas,  like  the  Gulf  of  Mexico.  DOE 
feels  that  application  of  a  higher  overhead  rate 
in  such  areas  is  inappropriate,  since  the  higher 
operating  expenses  of  frontier  regions  will  re¬ 
sult  in  higher  absolute  dollar  amounts  of  over¬ 
head.  Direct  costs  are  not  more  difficult  to 
identify  in  frontier  areas  and,  therefore,  there 
is  no  reason  that  unidentifiable  costs  represent 
a  higher  percentage  of  direct  costs  in  frontier 
areas  than  elsewhere. 

IV .  Changes  in  the  Final  Regulation 

The  final  regulation  differs  from  the  proposed 
fixed  net  profit  share  system  in  significant 
respects,  many  of  which  have  been  discussed 
above.  Due  both  to  the  comments  received,  and 
further  analysis,  DOE  has  been  persuaded  that 
the  changes  discussed  in  this  section  should 
serve  the  purposes  of  the  regulation.  Among 


the  changes  are  a  revised  definition  of  pro¬ 
duction  and  a  more  precise  means  of  measuring 
the  end  of  the  capital  recovery  period.  The 
five  NPSL  accounts  have  been  consolidated  into 
a  single  NPSL  capital  account  to  ease  admin¬ 
istration,  and  accounting  of  expenses  and  cal¬ 
culation  of  the  allowance  for  capital  recovery 
have  been  shifted  to  a  monthly  basis.  Changes 
have  been  made  to  the  audit  provisions  and  in¬ 
ventory  requirements  to  bring  them  more  into 
line  with  industry  practice,  and  record  reten¬ 
tion  provisions  have  been  somewhat  relaxed. 

The  discussion  belcw  follows  changes  in  the 
regulation  on  a  sec tion-by- section  basis. 

§  390.002  Definitions . 

The  definition  of  "Compensated  personal 
absence"  has  been  deleted,  and  replaced  with 
"Lessee's  cost  of  allowed  employee  absence", 
which  comports  more  closely  with  COPAS  Bulletin 
#15. 

The  definition  of  "cost"  has  been  expanded 
to  include  accruals  incurred  in  the  conduct  or 
in  support  of  NPSL  operations .  This  expansion 
cams  about  in  response  to  comments  pointing  out 
that  NPSL  accounts  are  required  to  be  kept  on 
an  accrual  basis,  yet  accruals  had  been  omitted 
from  the  definition. 

The  definition  of  "cost  pool"  has  been  clari¬ 
fied  through  language  nuking  certain  that  the 
pool  of  costs,  prior  to  allocation  under  §  390. 
014,  may  include  costs  from  other  leases, 
including  non-NPSL  leases. 

The  definition  of  "credit"  has  been  amended, 
in  order  to  accord  more  closely  with  the  revised 
accounting  procedures  in  the  final  regulation. 

The  definition  of  "G  &  G"  has  been  modified 
to  include  "geochemical"  and  other  similar 
investigations  in  response  to  recommendations 
from  the  comments. 

The  definition  of  "NPSL  operations"  now 
includes  "final  abandonment"  costs,  to  reflect 
allowance  of  certain  abandonment  costs  incurred 
while  the  lease  is  still  producing  as  direct 
charges  to  the  NPSL  account. 

The  definition  of  "preproduction  period"  has 
been  deleted,  and  replaced  with  "capital  recov¬ 
ery  period."  It  retains  its  conceptual  meaning 
as  the  period  from  lease  issuance  until  the  time 
when  the  allowance  for  capital  recovery  will  no 
longer  be  given  to  further  costs  incurred,  but 
the  end  of  the  capital  recovery  period  has 
become  somev\hat  variable,  and  a  matter  left  to 
the  discretion  of  the.  lessee,  within  stated 
limits.  See  the  discussion  of  §  390.020  for 
a  detailed  explanation  of  how  the  capital  recov¬ 
ery  period  will  now  be  terminated.  DOE  has 
undertaken  this  revision  in  response  to  criti¬ 
cisms  in  the  comments  regarding  the  preceived 
arbitrariness  in  the  proposed  regulation  of 
closing  the  preproduction  account  at  the  onset 
of  commercial  production,  and  to  reflect  the 
revanping  of  accounting  procedures. 
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The  definition  of  "production"  has  been 
revised,  as  suggested  in  the  cornments,  to  follow 
the  DOI  definition  of  the  term. 

The  definition  "production  period"  has  been 
deleted . 

The  definition  of  "production  revenue"  has 
been  changed  to  reflect  the  amended  definition 
of  "production." 

A  definition  of  "Director"  has  been  added. 

The  definition  of  "tract"  has  been  modified 
to  agree  more  closely  with  an  extant  DOE  def¬ 
inition  of  the  term,  in  10  CFR  Part  375. 

§  390.010  NPSL  capital  account. 

There  was  a  considerable  amount  of  ccntrent 
received  suggesting  elimination  or  consolida¬ 
tion  of  the  five  accounts  proposed  for  NPSL 
operations.  In  particular,  the  net  profit  share 
payment  account  and  the  lessee's  net  profit 
share  account  attracted  a  good  deal  of  criticism 
as  cumbersome  and  unnecessary.  It  was  asserted 
that  establishment  of  these  accounts  might 
conflict  with  the  lessee's  usual  accounting 
practices  as  well. 

To  simplify  the  required  accounting  proce¬ 
dures,  DOE  has  decided  to  eliminate  the  five 
accounts  enumerated  in  the  proposed  regulation 
and  substitute  a  single  NPSL  capital  account 
in  their  place.  Debits  and  credits  would  be 
applied  directly  to  the  NPSL  capital  account, 
as  incurred,  along  with  the  allowance  for  cap¬ 
ital  recovery  and  the  overhead  allowance.  This 
change  is  intended  to  reduce  the  administrative 
burden  associated  with  an  NPSL,  and  reduce  the 
costs  of  regulatory  compliance,  particularly 
for  smaller  companies. 

§  390.011  Schedule  of  allowable  direct  and 
allocable  joint  costs  and  credits. 

1.  Labor.  A  good  deal  of  confusion  was  mani¬ 
fested  in  the  comments  on  whether  employees  need 
be  assigned  permanently  to  NPSL  operations  for 
allowance  as  labor  costs.  Many  comments  were 
severely  critical  of  the  proposed  regulation  for 
its  seeming  disallowance  of  wages  and  salaries 
paid  to  employees  not  assigned  permanently  to  an 
NPSL  operation. 

DOE  never  intended  that  employees  had  to  be 
assigned  permanently  to  an  NPSL  in  order  for  the 
costs  of  their  wages  and  salaries  to  be  includ¬ 
ible.  As  a  general  case,  employees  need  be 
engaged  in  NPSL  operations  continually  only 
for  a  specific  period  of  time,  such  as  month, 
week,  or  pay  period.  Their  wages  and  salaries 
as  well  as  other  enumerated  personnel  costs 
are  then  includible. 

A  paragraph  has  been  added  to  state  a  special 
case,  where  costs  of  wages  and  salaries  for 
other  than  full-time  NPSL  employees  may  be 
charged  to  the  NPSL  capital  account,  to  the 
extent  that  the  lessee  can  substantiate  such 
costs  through  time  records.  The  general  rule, 


however,  appears  to  offer  greater  administra¬ 
tive  ease  to  the  lessee,  and  to  reduce  costs 
associated  with  administration  of  this  regula¬ 
tion.  In  addition,  the  regulation  does  not 
permit  inclusion  of  any  associated  personnel 
costs  for  employees  not  employed  full  time  on 
NPSL  operations. 

In  paragraph  (b)(2),  the  term  ,  "lessee's 
cost  of  allowed  employee  absence",  has  been  sub¬ 
stituted  for  "compensated  personal  absence" , 
as  more  in  keeping  with  COPAS  provisions. 

The  percentage  limitation  on  labor  benefits 
in  paragraph  (b)(5)  occasioned  a  good  deal  of 
criticism  in  the  comments.  Many  comments 
pointed  out  that  COPAS  guidelines  currently 
allow  actual  costs  of  labor  benefits  not  to 
exceed  23%  of  wages  and  salaries.  DOE  has 
raised  the  percentage  from  the  proposed  20% 
to  the  23%  figure,  and  added  a  provision  to 
allow  the  USGS  to  revise  this  percentage  from 
time  to  time.  DOE  fully  expects  that  the  USGS 
will  rely  on  the  percentage  most  recently  rec¬ 
ommended  by  COPAS  in  revising  this  rate. 

2.  Materiel.  Paragraph  (c)  has  been  amended 
to  make  clear  that  only  an  amount  of  materiel 
sufficient  for  economical  operations  may  be 
charged  to  the  NPSL  capital  account. 

3.  Contract  services.  In  paragraph  (e) ,  DOE 
has  determined  to  modify  the  costs  that  may  be 
charged  to  the  NPSL  capital  account  to  include 
those  costs  of  contract  services  performed  at 
sites  outside  the  NPSL  project  area  that  benefit 
the  NPSL  operations  exclusively,  and  that  are 
separately  and  specifically  identified  in  the 
contract.  One  problem  with  including  costs  for 
services  performed  outside  the  project  area 
under  a  contract  covering  more  than  the  NPSL 
operations  was  the  difficulty  inherent  in  quan¬ 
tifying  what  portion  of  the  cost  of  the  contract 
was  associated  with  the  NPSL  operations.  There¬ 
fore  ,  as  an  acccmmondation  between  the  interests 
of  including  all  legitimate  costs  and  of  cer¬ 
tainty  in  the  charging  of  costs,  the  final  reg¬ 
ulation  only  permits  costs  to  be  charged  to  the 
extent  that  the  contract  is  sufficiently  precise 
in  distinguishing  them. 

4.  Legal  expenses.  In  paragraph  (f),  DOE 
has  added  language  to  clarify  the  alleged  dis¬ 
crepancy  between  those  legal  expenses  allowed  as 
charges  to  the  NPSL  capital  account,  and  those 
disallowed  under  §  390.013.  Briefly,  legal  ex¬ 
penses  directly  attributable  to  NPSL  operations 
may  be  charged  to  the  NPSL  capital  account, 
while  expenses  not  so  attributable,  such  as 
having  in-house  or  outside  legal  services  avail¬ 
able  ,  may  not  be  charged  to  the  NPSL  capital 
account.  DOE  considers  these  expenses  to  be 
appropriately  compensated  by  the  overhead 
allowance. 

5.  Rental  of  lessee-owned  equipment  and 
facilities.  The  charge  for  depreciation  per¬ 
mitted  to  be  included  in  establishing  a  rental 
charge  for  lessee-owned  equipment  and  facili¬ 
ties  in  paragraph  (g)(1)  has  been  modified  in 


two  respects.  Depreciation  may  be  calculated 
according  to  any  generally  accepted  accounting 
tnethod  and  the  interest  rate  on  undepreciated 
assets  may  be  modified  by  the  Director. 

With  regard  to  rate  charges  for  automotive 
equipment  under  paragraph  (g)(2),  several  com¬ 
ments  recommended  linking  these  rates  to  those 
established  by  the  Petroleum  Motor  Transporta¬ 
tion  Association  (PNTTA) ,  and  not  involving 
USGS  in  rate  determination.  While  DOE  has  not 
adopted  this  recommendation,  it  does  anticipate 
that  the  Director  will  take  PMTA  rates  into 
consideration,  with  appropriate  adjustments  for 
areas  to  which  those  rates  do  not  apply. 

6.  Damages  and  losses.  Paragraph  (h)  has 
been  modified  to  delete  the  requirement  that  the 
lessee  notify  the  Director  of  all  damages  and 
losses.  It  appears  that  this  represented  an 
unusually  burdensome  requirement  that  did  not 
provide  a  significant  benefit  beyond  that  which 
would  be  provided  by  periodic  audits.  In  addi¬ 
tion,  it  is  assumed  that  the  Director  will  be 
made  aware  of  major  damages  and  losses  to  the 
NPSL  property  and  that,  therefore,  the  require¬ 
ment  was  unnecessary. 

7.  Taxes.  Paragraph  (i)  now  illustrates  the 
types  of  taxes  chargeable  to  the  NPSL  capital 
account.  These  taxes  include  severence,  ex¬ 
cise,  ad  valorem,  and  mineral  taxes.  As  a  form 
of  excise  tax,  "windfall  profits"  taxes  imposed 
pursuant  to  Pub.  L.  96-223,  are  chargeable. 

8.  Gonxnuni cations .  Paragraph  (k)  has  been 
modified  to  permit  the  charging  of  the  costs 
of  leasing  communications  equipment  and  the 
list  of  covered  communications  systems  has  been 
expanded  to  include  explicitly  computer  produc¬ 
tion  controls  for  the  NPSL  operations. 

9.  Ecological  and  environmental.  Paragraph 
(1)  has  been  amended  to  include  explicitly,  as 
chargeable,  assessments  to  funds  and  organiza¬ 
tions  which  provide  assistance  in  the  event  of 
oil  spills  or  other  environmental  damage. 

10.  Audits.  The  original  paragraph  (m),  re¬ 
lating  to  audit  costs,  has  been  deleted,  since 
DOE  has  determined,  as  a  result  of  comment,  that 
it  is  appropriate  for  the  government  to  conduct 
audits  of  NPSL  operations. 

11.  Dry  or  bottom  hole  contributions .  A  new 
paragraph  (m)  has  been  inserted,  to  allow  ex¬ 
plicitly  as  chargeable,  costs  of  dry  or  bottom 
hole  contributions.  A  number  of  comments  ex¬ 
pressed  the  view  that  this  allcwance  was  desir¬ 
able  and  measurable,  but  the  proposed  regula¬ 
tion  did  not  mention  these  costs  specifically. 
This  paragraph  has  been  added  to  remove  any 
doubt. 

12.  Abandonment  costs.  DOE  has  added  a  new 
paragraph  (n),  to  allow  actual  abandonment 
costs,  those  incurred  on  other  than  an  accrual 
basis.  The  industry  comments  received  were 
nearly  unanimous  in  their  recommendation  that 
DOE  provide  same  explicit  allowance  for  abandon¬ 
ment  costs.  In  the  proposed  fixed  net  profit 
share  system,  DOE  disallowed  abandonment  costs, 


as  difficult  to  estimate  accurately.  Instead, 
bidders  were  anticipated  to  incorporate  esti¬ 
mates  of  abandonment  costs  in  arriving  at  bonus 
bids  for  OCS  leases.  DOE  continues  to  believe 
that  estimated  abandonment  costs  should  not  be 
permitted  to  accrue  in  the  NPSL  capital  account. 

The  comments  indicated  that  some  abandonment 
costs  are  incurred  prior  to  actual  lease  aban¬ 
donment.  Therefore,  the  approach  taken  in  the 
final  regulation  permits  charging  of  actual 
costs,  to  the  extent  incurred  before  the  ces¬ 
sation  of  production,  and  to  the  extent  that 
there  are  offsetting  revenues.  DOE  recognizes 
that  this  will  not  permit  the  charging  of  all 
abandonment  costs  and  still  anticipates  that 
bidders  will  discount  bids  based  upon  their 
estimates  of  the  magnitude  of  abandonment  costs 
not  offset  by  revenues. 

13.  Other  costs.  Paragraph  (n)  in  the  pro¬ 
posed  regulation  has  been  renumbered  (o)  in  the 
final  regulation.  A  new  provision  has  been 
inserted  to  deem  as  approved  by  the  Director 
other  costs  to  the  extent  they  are  separately 
identified  in  an  approved  development  and  pro¬ 
duction  plan.  This  provision  is  expected  to 
reduce  administrative  costs  for  both  USGS  and 
the  lessee  by  not  requiring  approval  by  the 
Director  for  costs  incurred  in  normal  operations 
on  a  lease. 

§  390.012  Overhead  allowance. 

The  exclusions  from  overhead  charges  con¬ 
tained  in  paragraph  (c)  of  this  section  have 
been  modified  by  deleting  legal  expenses 
incurred  under  §  390.011(f)  and  rental  costs 
incurred  under  §  390.011(g)  and  by  limiting 
the  exclusion  from  the  overhead  allcwance  of 
injected  substances  to  those  reinjected  sub¬ 
stances  originally  produced  on  the  lease. 

§  390.013  Unallowable  costs. 

Paragraph  (j),  disallowing  abandonment  costs, 
has  been  deleted,  to  reflect  their  allowance 
as  charges  to  the  NPSL  capital  account. 

A  new  paragraph  ( j)  has  been  added,  to  make 
clear  that  rentals  on  facilities,  for  v\hich 
the  lessee  has  charged  investment  costs  to  the 
NPSL  capital  account,  are  not  allowable. 

A  new  paragraph  (k)  has  been  added,  to  spec¬ 
ify  that  costs  incurred  by  the  lessee  prior  to 
issuance  of  the  NPSL,  are  not  allowable. 

§  390.014  Allocation  of  joint  costs  and 
credits. 

Paragraph  (b)(2)  has  been  amended  to  change 
the  basis  of  allocation  of  wages  and  salaries 
from  a  well  basis  to  a  "reasonable  and  equit¬ 
able"  basis,  since  these  costs  may  not  be 
related  to  wells  in  many  cases. - 

A  new  paragraph  (d)  has  been  added,  to  ac¬ 
count  for  the  allocation  of  costs  and  credits 
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where  NPSL  tracts  are  unitized  with  other 
tracts . 

§  390.015  Pricing  of  materiel  purchases, 
transfers,  and  dispositions. 

Paragraph  (a)(3),  the  requirement  for  USGS 
approval  of  pricing  on  a  current  market  basis 
for  items  costing  in  excess  of  $100,000,  has 
been  deleted. 

Several  ccmments  indicated  that  no  limit 
should  be  placed  on  this  materiel,  particularly 
since  the  $100,000  limit  is  rather  lew  and  ex¬ 
ceeded  often.  Administratively,  the  USGS  would 
be  swamped  and  pricing  decisions  postponed  for 
no  pressing  reason.  The  paragraph  has  been 
deleted  to  eliminate  both  the  $100,000  limit  and 
the  need  for  the  USGS  approval  and  the  final 
regulation  relies  instead  on  audits  to  remedy 
discrepancies . 

§  390.020  Calculation  of  the  allowance  for 
capital  recovery. 

The  calculations  described  in  this  section 
have  been  modified  to  reflect  the  adoption,  in 
the  final  regulation,  of  a  single  NPSL  account, 
the  NPSL  capital  account,  instead  of  the  system 
of  five  NPSL  accounts  used  in  the  proposed  reg¬ 
ulation.  This  switch  to  a  single  account 
responds  directly  to  the  many  ccmments  that  sug¬ 
gested  that  a  five  account  scheme  was  unneces¬ 
sarily  complicated  and  cumbersome . 

More  importantly,  the  calculations  described 
in  this  section  have  been  modified  to  reflect 
the  new  approach  adopted  in  the  final  regula¬ 
tion  regarding  the  allowance  for  capital  re¬ 
covery.  As  noted  earlier  in  this  preamble,  the 
determination  of  the  preproduction  period  re¬ 
ceived  the  most  negative  comment.  The  ccmments 
were  concerned  that  the  proposed  system  would 
preclude  favorable  capital  recovery  treatment 
for  any  expense,  development  or  otherwise, 
incurred  after  first  commercial  production. 
Unfortunately,  little  factual  information  was 
provided  to  illustrate  the  relative  proportion 
of  total  development  expenses  typically  in¬ 
curred  following  first  commercial  production. 

However,  in  an  attempt  to  expand  the  oppor¬ 
tunity  for  development  expenses  to  receive 
favorable  capital  recovery  treatment,  the  pro¬ 
posed  preproduction  period  has  been  extended 
beyond  the  onset  of  first  commercial  produc¬ 
tion.  Because  the  period  for  capital  recovery 
treatment  is  no  longer  exclusively  "preproduc¬ 
tion"  ,  it  has  been  renamed  the  "capital 
recovery  period."  In  the  final  regulation,  the 
lessee  may  at  his  discretion  extend  the  capital 
recovery  period  beyond  the  onset  of  first  com¬ 
mercial  production  until  the  sooner  of  two 
events  occurs:  (1)  When  the  balance  in  his 
NPSL  capital  account  changes  from  a  debit  bal¬ 
ance  to  a  credit  balance,  marking  the  point 
at  which  all  expenses  have  been  recovered 


through  production  revenues;  or  (2)  when  the 
last  development  well  from  the  first  plat¬ 
form  specified  in  the  development  plan  is  com¬ 
pleted  and  wellhead  equipment  installed.  In 
the  event  that  the  last  well  proves  dry,  the 
end  of  the  capital  recovery  period  will  be 
deemed  to  end  at  the  date  of  determination  that 
the  last  well  is  non-productive.  Prior  to 
either  of  these  two  events,  the  lessee  may 
choose  to  terminate  the  capital  recovery  period 
by  making  this  election  in  writing  to  the  USGS; 
this  election  is  irreversible. 

Thus,  the  lessee  may  choose  to  initiate  pro¬ 
duction  while  keeping  the  capital  recovery  peri¬ 
od  open.  Revenue  frem  production  during  the 
capital  recovery  period  would  be  credited  to 
the  NPSL  capital  account  until  the  end  of  the 
capital  recovery  period.  To  the  extent  that 
production  revenues  in  a  month  during  the  cap¬ 
ital  recovery  period  exceed  expenses  incurred 
during  the  month,  the  excess  revenues  will 
offset  previously  accumulated  expenses  and 
reduce  proportionately  the  previously  "earned" 
capital  recovery  premium.  The  accounting  mech¬ 
anism  for  accomplishing  this  proportionate 
reduction,  given  the  fact  that  under  the  single 
account  system  the  allcwance  for  capital  recov¬ 
ery  will  already  have  been  calculated  for  pre¬ 
viously  incurred  costs,  is  to  enter,  in  addition 
to  the  credit  entry  for  the  production  revenues, 
a  negative  allcwance  for  capital  recovery  which 
shall  be  the  anount  by  which  monthly  revenues 
exceed  monthly  costs  multiplied  by  the  capital 
recovery  factor. 

These  new  provisions  allow  the  lessee  to  end 
the  capital  recovery  period  at  the  point  he 
believes  most  advantageous .  More  development 
expenses  will  receive  capital  recovery  treat¬ 
ment,  and  as  such  there  should  be  little  if 
any  incentive  to  delay  production  as  expressed 
in  the  public  comments.  However,  the  require¬ 
ment  to  credit  production  revenue  against  cur¬ 
rent  expenses  and  to  compute  a  negative  allow¬ 
ance  for  capital  recovery  for  any  month  in  which 
revenues  exceed  allowable  costs,  provides  some 
insurance  that  the  capital  recovery  period  will 
not  be  extended  indefinitely. 

§  390.021  Determination  of  net  profit  share 
base. 

This  section  describes  the  "accounting  cycle" 
for  an  NPSL  lease.  It  specifies  accounting  pro¬ 
cedures  and  entries  required  to  maintain  the 
NPSL  capital  account.  Because  it  relies  on  pre¬ 
vious  sections  fox  such  calculations  as  the 
allcwance  for  capital  recovery  and  the  overhead 
allowances,  it  has  been  altered  extensively  to 
conform  with  the  changes  made  to  those  sections . 

Three  changes  partially  discussed  in  earlier 
sections  of  the  preamble,  but  which  interrelate 
and  which  influence  the  structure  of  this  sec¬ 
tion,  are  described  here.  First,  the  regulation 
now  requires  monthly  entries  in  the  NPSL  capital 
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account  throughout  the  life  of  the  lease.  At 
the  end  of  each  month,  the  appropriate  allowance 
for  overhead  and  the  allowance  for  capital  re¬ 
covery  (during  the  capital  recovery  period) 
must  be  calculated  and  entered,  and  the  account 
balance  determined.  Also,  when  required  during 
the  capital  recovery  period,  a  negative  allow¬ 
ance  for  capital  recovery  must  be  entered,  if 
revenues  and  credits  for  a  month  exceed  allow¬ 
able  expenses. 

Second,  the  capital  recovery  factor  has  itself 
been  changed  from  a  number  greater  than  1.0  to 
a  number  greater  than  zero.  This  does  not  alter 
the  original  concept  of  providing  a  premium  on 
all  allowable  expenses  made  during  the  capital 
recovery  period.  Rather,  the  change  makes  pos¬ 
sible  additional  simplification  in  the  account¬ 
ing  procedures.  Now,  the  capital  recovery  fac¬ 
tor  represents  the  actual  capital  recovery  pre¬ 
mium  that  is  debited  to  the  NPSL  capital 
account,  which  is  made  in  addition  to  the  debit 
for  actual  expenses. 

Third,  this  section  has  been  modified  to 
reflect  the  additional  inclusions  permitted  to 
the  cost  base  for  calculating  the  allowance  for 
capital  recovery.  The  regulation  now  provides 
for  capital  recovery  treatment  of  the  allowance 
for  overhead  during  the  capital  recovery  period. 

§  390.022  Calculation  of  net  profit  share  pay¬ 
ment. 

Elements  of  this  section  have  been  altered  to 
conform  to  the  NPSL  capital  account  specified  in 
§  390.010. 

§  390.030  Maintenance  of  records. 

Many  comments  objected  to  the  requirement  in 
proposed  paragraph  (b)  to  retain  records  from 
the  issuance  of  the  NPSL  until  five  years  after 
abandonment,  arguing  that  the  requirement 
imposed  an  additional  administrative  burden  and 
that  it  did  not  comport  with  normal  company 
practice.  Several  corrments  provided  recommend- 
ations  that  DOE  link  record  retention  to  audits 
to  ameliorate  the  perceived  burden  in  increased 
administrative  costs.  DOE  has  modified  para¬ 
graph  (b)  to  allow  closing  of  books  for  audit 
adjustment  purposes  upon  agreement  by  the  audi¬ 
tor  that  there  are  no  required  adjustments  or 
upon  the  lapse  of  thirty-six  months  from  the 
due  date  or  mailing  date  of  the  statement  of 
account  on  an  NPSL.  Paragraph  (b)  of  this  sec¬ 
tion  has  been  changed  to  require  the  maintenance 
of  records  for  the  same  period  as  the  account 
remains  open  for  audit.  However,  ledger  cards 
showing  charges  and  credits  to  the  NPSL  accounts 
are  to  be  maintained  until  thirty- six  months 
after  abandonment  of  the  field. 

§  390.031  Reporting  and  payment  requirements. 

The  deadlines  for  filing  reports  required  in 


paragraphs  (a),  (b) ,  and  (e)  of  this  section 
have  been  extended  from  45  to  60  days  after  the 
end  of  the  period  covered  in  the  report,  in 
response  to  comments  that  the  filing  deadline 
was  too  short  in  the  proposed  regulation  and 
imposed  an  unwarranted  administrative  cost  on 
the  lessee;  the  filing  deadline  for  inventory 
reports  in  paragraph  .(d)  remains  at  90  days. 

The  interest  on  unpaid  net  profit  share  pay¬ 
ments  due  the  United  States  has  been  changed 
to  the  prevailing  rates  as  published  quarterly 
in  the  bulletin  to  the  Department  of  the  Trea¬ 
sury  Fiscal  Requirements  Manual  (TFRM) .  The 
interest  charge  provides  compensation  for  the 
delay  in  receipt  of  the  original  amount  due. 
Because  of  the  volatility  of  interest  rates, 
DOE  has  decided  to  adept  the  quarterly  interest 
rate  of  the  Department  of  the  Treasury,  for 
applying  interest  charges  to  delinquent  ac¬ 
counts.  The  rate  will  be  published  in  a  Trea¬ 
sury  Bulletin  to  the  TFRM  issued  prior  to  the 
first  day  of  each  calendar  quarter,  beginning 
in  June  1980,  for  the  quarter  beginning  July 
1,  1980. 

§  390.032  Inventories . 

Complaints  in  the  comments  regarding  this 
section  focused  on  the  requirement  for  lessees 
to  take  inventory  each  year.  This  provision 
was  considered  unduly  burdensome  on  the  lessee 
as  it  departed  from  accepted  industry  practice. 

DOE  was  sufficiently  convinced  of  the  validity 
of  this  contention  to  extend  the  period  separat¬ 
ing  inventories  to  a  maximum  of  three  years,  in 
paragraph  (b) .  A  caveat  has  also  been  added  to 
this  paragraph,  in  order  not  to  bind  the  Direc¬ 
tor  to  an  inventory  taken  in  his  absence,  where 
clear  indication  of  willful  misrepresentation 
or  fraud  exists. 

Paragraph  (d)  has  been  changed  to  delete  the 
requirement  that  a  list  of  overages  and  short¬ 
ages  be  provided  the  Director  and  to  require 
merely  that  it  be  available  to  the  Director  for 
the  audit  period. 

§  390.033  Audits . 

The  audit  provisions  in  the  proposed  regula¬ 
tion  attracted  a  good  deal  of  comment  and  crit¬ 
icism,  much  of  it  well-founded.  Industry  com¬ 
ments  were  critical  of  the  requirement  to  audit 
each  NPSL  every  two  years,  and  to  hold  the  les¬ 
see  liable  for  the  costs  of  auditing.  Industry 
practice  in  joint  venture  operations  indicates 
that  non-operating  p>arties  assume  the  cost  of 
an  audit  deemed  necessary  frcm  time  to  time. 
Audit  costs  are  borne  in  the  normal  course  of 
business  by  the  parties  requesting  the  audit; 
an  additional  benefit  of  this  practice  lies  in 
the  avoidance  of  a  possible  conflict  of  interest 
arising  frcm  payment  of  the  auditor  by  the  com¬ 
pany  audited. 

DOE  agrees  that  the  auditor  should  be 


1-92 


employed ,  directly  or  indirectly,  by  the  Federal 
government,  which  should  bear  the  costs  of  the 
audit.  The  time  requirement  of  paragraph  (a) 
has  been  amended  for  greater  flexibility  to  the 
Director  and  reduced  administrative  costs  to 
the  lessee;  this  paragraph  now  allows  the  gov¬ 
ernment  to  initiate  an  audit  within  thirty— six 
months  of  the  date  of  the  statement  to  be  au¬ 
dited,  but  not  more  often  than  annually,  absent 
fraud  or  willful  misrepresentation.  Language 
has  been  added  to  paragraphs  (a)  and  (b)  to 
encourage  cooperation  between  the  government 
and  non-operators  in  the  calling  and  conduct 
of  the  audit,  in  order  to  reduce  administrative 
costs . 

Procedures  for  exceptions  and  adjustments  in 
accordance  with  COPAS  guidelines,  except  for 
cases  in  which  such  an  exception  or  adjustment 
would  result  in  a  change  in  any  net  profit 
share  payment,  are  outlined  in  new  paragraph 
(c) ,  and  subsequent  paragraphs  of  this  section 
have  been  re-numbered . 


§  390.034  Redetermination  and  appeals. 

Criticism  of  this  section  focused  on  the  in¬ 
terest  charged  to  redetermined  net  profit  share 
payments.  There  were  several  requests  for  clar¬ 
ification  as  to  the  time  from  which  the  interest 
charge  would  be  applied.  Interest  charges  will 
be  applied  from  the  date  on  which  the  amount  re¬ 
determined  originally  fell  due.  While  DOE  con¬ 
siders  this  part  of  paragraph  (b)  to  be  clear, 
it  perhaps  needs  emphasis  that  this  charge  is 
not  a  penalty,  but  rather  conpensation  for  the 
delay  in  receipt  of  the  original  amount  due. 
The  interest  rate  has  been  changed  to  the  pre¬ 
vailing  rates  as  published  quarterly  in  the 
bulletin  to  the  Department  of  the  Treasury  Fis¬ 
cal  Requirements  Manual. 


V.  NPSL  Accounting  Example 


An  example  of  the  entries  to  the  NPSL  capital 
account  together  with  the  related  computations 
of  the  overhead  allowances  and  the  allowance  for 
capital  recovery  (ACR)  is  provided  in  this  sec¬ 
tion.  For  illustrative  purposes,  the  account  is 
presented  on  a  collapsed  time  basis  with  five 
rtonthly  periods  designed  to  illustrate  the  re¬ 
cording  of  transactions  in  various  stages  of 
the  development  and  production  cycle.  DOE  does 
not  assume  that  the  development  and  production 


cycle  would  occur  in  such  a  short  time  period. 

The  NPSL  capital  account  as  shown  provides 
for  three  separate  categories  of  costs.  "ACR 
and  Overhead  Qualifying"  costs  are  those  costs 
that  qualify  for  both  the  allowance  for  capital 
recovery  and  the  overhead  allowance .  "ACR-only 
Qualifying"  costs  are  those  costs  that  qualify 
for  the  allowance  for  capital  recovery  but  not 
for  the  overhead  allowance.  There  are  two  cost 
elements  that  fall  into  this  category:  (1) 
Costs  of  contract  services,  and  (2)  the  over¬ 


head  allowance.  The  third  column  of  the  ac¬ 
count  includes  the  "Non-qualifying"  costs.  A 
column  is  provided  for  the  total  debits  to  the 
account.  The  credit  side  of  the  account  in¬ 
cludes  the  NPSL  production  revenues  as  well  as 
other  credits  together  with  the  appropriate 
allcwances  thereon. 

In  the  first  account,  the  first  line  entry 
represents  the  direct  costs  and  the  allocable 
joint  costs  which  are  properly  chargeable  to  the 
NPSL  capital  account.  Of  the  total  $16,200  in 
costs,  $11,400  qualify  for  both  the  allowance 
for  capital  recovery  and  the  overhead  allowance; 
$4,600  qualify  for  the  capital  recovery  allow¬ 
ance  but  not  for  the  overhead  allowance  ( e . g . , 
contract  services) ;  and  $200  do  not  qualify  for 
either  allowance  even  though  they  are  charge¬ 
able  to  the  account  (e.g.,  lease  rental). 

The  first  step  in  the  end-of-month  accounting 
procedures  is  to  compute  the  overhead  allowance. 
This  is  done  by  multiplying  the  qualifying  ex¬ 
penditures  by  the  4%  overhead  allowance  applic¬ 
able  to  the  capital  recovery  period.  The 
resulting  $456  is  added  to  the  column  of  costs 
that  qualify  for  the  ACR  only,  as  well  as  to 
the  total  debit  column.  The  allowance  for  cap¬ 
ital  recovery  is  computed  by  adding  the  fully 
qualifying  costs  to  the  /CR-only  qualifying 
costs  and  multiplying  the  results  by  the  cap¬ 
ital  recovery  factor.  The  capital  recovery 
factor  is  assumed  to  equal  0.30  for  the  ex¬ 
ample.  The  computation  is  then: 

ACR  =  ($11,400  +  $4,600  +  $456)  X  .30  =  $4,937 

This  amount  is  added  to  the  non-qualifying 
costs  column  as  well  as  to  the  total  debit 
column. 

The  debits  resulting  from  the  overhead  al¬ 
lowance  and  the  allowance  for  capital  recovery 
are  added  to  the  end-of-month  account  balance 
before  computation  of  the  monthly  balance.  The 
result  is  the  total  debits  to  the  account.  Any 
credits  would  be  subtracted  and  the  account 
balance  would  be  obtained.  Since  there  are  no 
credits  and  no  revenues,  the  end  of  month 
balance  is  new  $21,593.  This  debit  balance  is 
carried  forward  to  the  next  monthly  accounting 
period. 
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Month  1 .  — NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Direct  and  allocable  joint  costs .  $11,400  $4,600 

Overhead  allowance  (4%  X  $11,400) .  .  456 

Allowable  for  capital  recovery 

($11,400  +  $4,600  +  $456)  X  .30 .  . . 


$200  $16,200 
456 


4,937  4,937 


Totals .... 
Balance  forward 


$11,400  $5,056  $5,137  $21,593 

$21,593 


In  Month  2,  the  $21,593  balance  is  carried 
forward.  The  debits  for  the  direct  costs  and 
allocable  joint  costs  are  made  to  the  account 
as  in  Month  1.  Of  the  $17,800  in  current  month 
costs,  $10,100  qualify  for  both  allowances, 
$7,400  qualify  only  for  the  capital  recovery 
allowance,  and  $300  do  not  qualify  for  either 
allowance.  The  overhead  allowance  is  computed 
by  multiplying  the  $10,100  in  qualifying  costs 
by  the  4  percent  allowance.  The  resulting  $404 
is  added  to  the  ACR-only  qualifying  costs  col¬ 
umn  and  as  a  debit  to  the  account  in  the  total 
debits  column. 


The  allowance  for  capital  recovery  in  Month  2 
is  computed  by  taking  the  sum  of  the  qualify¬ 
ing  debits  ($10,000  +  $7,400  +  $404,  which 
equals  $17,904)  and  subtracting  the  revenue 
credit  ($4,200).  The  result  $13,704  =  ($17,904 
-  $4,200)  is  multplied  by  the  capital  recovery 
factor  (0.30)  to  obtain  the  allowance  of  $4,111 
(i.e.,  0.30  times  $13,704  +  $4,111). 

The  computed  allowance  is  then  debited  to  the 
account.  The  sums  of  the  debits  and  credits  are 
computed  as  is  the  account  balance.  Since  the 
balance  is  a  debit,  it  is  carried  forward  to 
the  next  month  (Month  3). 


Month  2. — NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Balance  forward . . 

Direct  and  allocable  joint  costs .  $10,100 

Overhead  allowance  (4%  X  $10,100) .  . 

Allowance  for  capital  recovery 

($10,100  +  $7,400  +  $404  -  $4,200) 

X  0.30 .  . 


$7,400 

404 


$21,593  _ 

$300  17,800  $4,200 

404 


4,111  4,111 


$4,411  $43,908  $4,200 

$39,708  _ 


Totals. . . . 
Balance  forward 


$10,100 


$7,804 


In  Month  3,  the  total  costs  are  $  9,900,  of 
which  $6,700  are  fully  qualifying,  $3,100  are 
ACR-only  qualifying,  and  $100  are  non-qualify¬ 
ing.  The  current  month  revenues  exceed  the 
current  debits  and  therefore,  if  the  lessee  has 
determined  to  leave  the  capital  recovery  period 
open,  would  result  in  a  negative  ACR.  This  is 
calculated  by  taking  the  fully  qualifying  costs 
($6,700),  multiplying  by  the  overhead  allowance 
(4%)  and  obtaining  the  overhead  allowance  that 
would  apply  if  the  month  were  to  be  included  in 
the  capital  recovery  period.  The  resulting  al¬ 
lowance  is  $268.  The  sum  of  the  debits  that 
would  qualify  for  the  ACR  is  $10,068  (i.e., 
$6,700  +  $268  +  $3,100).  The  revenue  credit  is 
$17,200.  When  the  revenue  is  subtracted  from 
the  total  debits,  the  base  for  the  allowance 
for  capital  recovery  becomes  $ — 7,132  and  the 
resulting  allowance  would  be  $  2,140  (i.e., 
$ — 7,132  times  .30).  To  avoid  taking  a  nega¬ 
tive  ACR,  the  lessee  may  elect  to  close  the 
capital  recovery  period.  For  example  purposes, 
it  is  assumed  that  the  lessee  has  elected  to 
close  the  capital  recovery  period  as  of  the 


start  of  Month  3. 

Therefore,  the  computations  for  Month  3  will 
include  the  overhead  allowance  at  the  post-cap¬ 
ital  recovery  period  rate  of  10%.  The  account¬ 
ing  would  proceed  as  follows .  The  direct  costs 
and  the  allocable  joint  costs  have  been  debited 
to  the  account  as  for  Months  1  and  2.  The  rev¬ 
enue  is  credited  as  for  Month  2.  The  costs 
that  qualify  for  the  overhead  allowance  amount 
to  $6,700.  The  overhead  allowance  is  computed 
by  multiplying  the  $6,700  cost  base  by  the 
overhead  rate  of  10%.  The  resulting  $670  is 
debited  to  the  NPSL  capital  account.  Since  the 
allowance  for  capital  recovery  no  longer  is  ap¬ 
plicable,  totals  can  be  taken  nrmediately  after 
computation  of  the  overhead  allowance.  Total 
debits  now  amount  to  the  sum  of  the  $39,708 
balance  forward  plus  the  current  period  allow¬ 
able  costs  ($9,900)  plus  the  10%  overhead  al¬ 
lowance  ($670).  The  total  credits  amount  to 
$17,200.  The  account  balance  is  a  debit  of 
$33,078  (i.e.,  $50,278  debits  minus  $17,200). 
Since  the  balance  is  a  debit,  it  is  carried 
forward  to  the  next  period  (Month  4). 


Month  3.— NPSL  Capital  Account 


Debits  Credits 


ACR  and 

overhead 

qualifying 


ACR-only 

qualifying 


Nonqualifying  Total 

debits 


Revenues  and 
other  credits 


Balance  forward .  . 

Direct  costs  and  allocable 

joint  costs .  ?  6,700 

Overhead  allcwance:  (10%  X  $6,700)..  _ _ 


$39,708 


1$  3,200  9,900  $17,200 

670  670  _ 


Totals . . . 
Balance  forward 


$  6,700 


$  3,870  $50,278  $17,200 

$33,078  _ 


Isincethis  ironth  is  the  month  when  the  election  to  close  the  capital  re^V^y  P?ri°l 
Diace  there  is  no  need  for  a  separate  column  for  ACR-only  costs,  since  there  is  no  ACR.  Although 
for  reasons  of  consistency  the  original  column  headings  are  retained  in  this  example,  the^ccount 
c^ld^tthis  point  have  only  "Overhead  Qualifying"  and  "Nonqualifying"  debit  columns.  The  $3,200 

Of  the  53,100  of  costs  that  would  c^lify  .for  the  ACR  hut  not  ^  -^al¬ 
lowance  had  the  month  stayed  within  the  capital  recovery  period  plus  the  $100  in  costs  that  would 
not  qualify  regardless  of  the  election. 


NOTE.— For  illustration,  the  following  entries  demonstrate  the  accounting  entries  required  for 
Mcnth  3  if  the  lessee  decided  not  to  terminate  the  capital  recovery  period. 
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Month  3. — NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Balance  forward .  . 

Direct  costs  and  allocable 

joint  costs .  $6,700 

Overhead  allowance  (6,700  X  .04) .  . 

Allowance  for  capital  recovery: 

($6,700  +  $3,100  +  $268  -  $17,200) 

X  .3 . 


$39,708 


$3 , 100 
268 


$100  $  9,900  $17,200 

268 


(2,140)  (2,140) 


Totals .  $6,700  $3,368  ($2,040)  $47,736  $17,200 

Balance  forward .  . $30,536  _ 


In  Month  4,  the  NPSL  capital  account  achieves 
payout.  The  $3,850  of  overhead  qualifying 
costs  are  charged  to  the  account  together  with 
the  $200  of  non-qualfying  costs.  The  overhead 
allowance  of  10  percent  is  computed  based  on 
the  $3,850  of  qualifying  costs  and  the  overhead 
allowance  is  debited  to  the  NPSL  capital  ac¬ 
count.  The  total  debits  in  the  account  now 
amount  to  the  sum  of  the  balance  forward 
($33,078)  plus  the  current  period  costs 
($4,050)  plus  the  overhead  allowance  ($385). 
From  this  $37,513  total  the  revenues  of  $42,100 
are  substracted.  The  result  is  the  account 
balance  of  $4,587  credit. 

Since  the  balance  in  the  account  is  now  a 
credit,  profit  share  payments  are  due  the  Unit¬ 


ed  States.  The  profit  share  payment  is  comput¬ 
ed  by  taking  the  profit  share  base  (i.e.,  the 
credit  balance  in  the  NPSL  capital  account  af¬ 
ter  all  entries  and  allowances  for  the  month) 
and  multiplying  that  balance  by  the  profit 
share  rate.  Assuming  a  profit  share  rate  of  40 
percent,  the  profit  share  due  the  United  States 
in  Month  4  would  be  $1,835  (i.e.,  $4,587  times 
40  percent) .  The  profit  share  due  the  lessee 
would  be  the  difference  between  the  profit 
share  base  and  the  profit  share  due  the  United 
States  or  $2,752  (i.e.,  $4,587  less  $1,835). 
The  profit  shares  are  debited  to  the  NPSL  capi¬ 
tal  account.  As  a  result,  the  NPSL  capital  ac¬ 
count  balance  is  zero.  The  zero  balance  is 
carried  forward  to  the  next  month,  Month  5. 


Month  4. — NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Balance  forward .  . 

Direct  and  allocable 

joint  costs .  $3,850 

Overhead  allowance  ($3,850  X  10%)....  _ 


_  $33,078  _ 

$200  $  4,050  $42,100 

385  385 


Totals . 

Balance  before  profit  share 


$3,850 


$585  $37,513  $42,100 

$  4,587 
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Month  4 . — NPSL  Capital  Account  (Continued) 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Profit  Share 

U.S.  Government  (40%) . 

Lessee  (60%) . 


$  1,835 
2,752 


Totals .... 
Balance  Forward 


$4, 587  $4, 587 

0 


In  Month  5,  there  are  $7,150  in  new  costs 
which  are  charged  to  the  NPSL  capital  account. 
The  overhead  allowance  of  10%  is  computed  based 
on  the  costs  that  qualify  for  that  allowance 
($7,100).  The  resulting  allowance  of  $710  is 
debited  to  the  NPSL  capital  account.  The  total 
debits  and  total  credits  are  computed  and  a 
balance  obtained.  If  the  balance  were  a  debit, 
that  debit  balance  would  be  carried  forward  to 
the  next  month.  However,  in  this  example,  the 
balance  is  a  credit  ($47,600  revenues  less 
$7,860  costs  equals  the  credit  balance  of 


$39,740).  Ihe  United  States'  profit  share  is 
computed  by  multiplying  the  $39,740  profit 
share  base  by  the  40%  profit  share  rate.  The 
resulting  $15,896  is  debited  to  the  account. 
The  lessee's  share  is  computed  as  the  $23,844 
difference  between  the  profit  share  base  and 
the  United  States'  profit  share.  The  account 
is  debited  for  the  amount  of  the  lessee's  prof¬ 
it  share.  As  a  result  of  these  entries,  the 
balance  in  the  NPSL  capital  account  is  reduced 
to  zero.  The  zero  balance  is  carried  forward 
to  the  next  month. 


Month  5. — NPSL  Capital  Account 


Debits 


Credits 


ACR  and  ACR-only  Nonqualifying  Total  Revenues  and 

overhead  qualifying  debits  other  credits 

qualifying 


Balance  forward .  . 

Direct  costs  and  allocable  joint 

costs .  $7,100 

Overhead  allowance  (10%  X  $7,100)....  _ 


0 


$  50  $7,150  $47,600 

710  710 


Totals 


$7,100 


$760  $7,860 


Balance  before  profit  share 
Profit  shares 

United  States  (40%)... 
Lessee  (60%) . 

Totals 

Balance  Forward 


39,740 


15,896  _ 

23,844  _ 

$39,740  $39,740 

0 
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VI .  Environmental  Review 

After  reviewing  this  regulation  pursuant  to 
DOE's  responsibilities  under  the  National  En¬ 
vironmental  Policy  Act  of  1969  (Pub.  L.  91-190, 
83  Stat.  852  (42  U.S.C.  4321)),  DOE  has  deter¬ 
mined  that  the  proposed  action  does  not  con¬ 
stitute  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  environment. 
Therefore,  DOE  has  determined  that  no  environ¬ 
mental  impact  statement  is  required  for  this 
regulation. 

Environmental  impacts  resulting  frcm  the  use 
of  the  fixed  net  profit  share  bidding  system  are 
expected  to  be  minimal.  There  are  two  sources 
of  potential  environmental  inpact.  First, 
since  the  fixed  net  profit  share  system  is 
expected  to  improve  economic  incentives  for 
expeditious  exploration  and  development  of 
tracts,  there  could  be  an  increase  of  this 
activity  on  profit  share  tracts  in  the  sale 
area.  Second,  the  fixed  net  profit  share 
bidding  system  will  improve  economic  conditions 
and  incentives  for  developing  and  producing 
smaller  oil  and  gas  deposits.  Thus,  the  use 
of  this  bidding  system  could  result  in  increased 
levels  of  production  from  the  sale  area. 

In  either  case,  however,  the  use  of  the  bid¬ 
ding  system  is  expected  to  result  in  cumulative 
incremental  increases  in  activity  or  produc¬ 
tion,  but  not  major  individual  increases.  Ab¬ 
solute  rates  of  activity  or  ultimate  levels  of 
production  are  not  expected  to  fall  outside 
the  ranges  that  should  be  considered  during  an 
environmental  impact  analysis  for  lease  sales 
conducted  with  conventional  leasing  systems. 
Environmental  impacts  associated  with  using  the 
fixed  net  profit  share  bidding  system  will,  of 
course,  be  examined  prior  to  each  lease  sale. 
Moreover,  potential  environmental  impacts  re¬ 
sulting  frcm  the  use  of  this  system  will  be  con- 
considered  prior  to  the  selection  of  a  leasing 
system  for  tracts  in  each  sale. 

Thus,  to  summarize,  DOE  believes  that  any 
environmental  impacts  attributed  directly  to 
the  use  of  the  fixed  net  profit  share  bidding 
system  are  minimal  and  inconsequential.  More¬ 
over,  the  rates  of  activity  and  levels  of 
production  that  could  result  frcm  the  use  of 
the  fixed  net  profit  share  bidding  system  are 
well  within  the  ranges  that  must  be  considered 
by  the  environmental  impact  analysis  for  each 
specific  sale. 

VII.  Effective  Date 

Section  8  of  the  OCSLA  requires  that  the  rules 
governing  the  calculation  of  net  profits  under 
the  fixed  net  profit  share  bidding  system  imple¬ 
mented  by  this  regulation  be  established  at 
least  ninety  days  prior  to  any  notice  of  lease 
sale.  Section  8  also  requires  that  the  notice 
of  lease  sale  be  published  not  later  than  thirty 
days  prior  to  a  lease  sale.  Therefore,  in  order 


to  be  available  for  use  in  any  lease  sale,  the 
procedures  contained  in  this  regulation  must 
be  established  at  least  one  hundred  twenty 
days  prior  to  the  sale.  DOI  has  scheduled  an 
OCS  lease  sale  for  the  second  half  of  September 
1980.  In  order  that  the  fixed  net  profit 
share  bidding  system  be  available  for  use  in 
that  sale,  DOE  finds  in  accordance  with  5 
U.S.C.  553(d)(3)  that  there  is  good  cause  to 
make  this  regulation  effective  immediately. 
DOE  further  finds  that  there  is  good  cause  to 
make  this  regulation  effective  immediately  in 
that  there  will  be  no  impact  frcm  this  regu¬ 
lation  until  after  the  thirty-day  period  other¬ 
wise  required. 

(Outer  Continental  Shelf  Lands  Act,  ch.  345, 
67  Stat.  462  (43  U.S.C.  1331  et.  seq. ,  1953), 
as  amended  by  Pub.  L.  95-372;  Department  of 
Energy  Organization  Act.  Pub.  L.  95-91,  91 
Stat.  565  (42  U.S.C.  7101  et.  seq.,  1977), 
E.O.  12009,  42  FR  46267) 

In  consideration  of  the  foregoing.  Chapter  II 
of  Title  10,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  belcw. 

RUTH  M.  DAVIS, 

Assistant  Secretary,  Resource  Applications, 
Department  of  Energy 

MA Y  14,  1980 
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2.  Regulations,  10  CFR  390,  Accounting 
Procedures  for  Net  Profit  Share  Payments,  45  FR 
36800,  May  30,  1980. 

PART  390 — ACCOUNTING  PROCEDURES  FOR  DETERMINING 
NET  PROFIT  SHARE  PAYMENT  FOR  OUTER  CONTINENTAL 

gHFT.F  qil  AND  GAS  LEASES  ~ 


Sec. 

390.001 

390.002 

390.010 

390.011 

390.012 

390.013 

390.014 

390.015 

390.020 

390.021 

390.022 

390.030 

390.031 

390.032 

390.033 

390.034 


Purpose  and  scope. 

Definitions. 

NPSL  capital  account. 

Schedule  of  allowable  direct  and  allo¬ 
cable  joint  costs  and  credits. 

Overhead  allowance. 

Unallowable  costs. 

Allocation  of  joint  costs  and  credits. 
Pricing  of  materiel  purchases,  trans¬ 
fers,  and  dispositions. 

Calculation  of  the  allowance  for  capi¬ 
tal  recovery. 

Determination  of  net  profit  share  base. 
Calculation  of  net  profit  share  pay¬ 
ment. 

Maintenance  of  records. 

Reporting  and  payment  requirements . 
Inventories . 

Audits . 

Redetermination  and  appeals. 


AUTHORITY:  Sec.  205,  Pub.  L.  95-372,  92  Stat. 
643  (43  U.S.C.  1337);  sec.  302(b),  Pub.  L.  95- 
91,  91  Stat.  578-79  (42  U.S.C.  7152(b)). 


§  390.001  Purpose  and  scope. 

(a)  This  Part  390  establishes  accounting  pro¬ 
cedures  for  determining  the  net  profit  share 
base  and  calculating  net  profit  share  payments 
due  the  United  States  for  the  production  of 
oil  and  gas  frcm  OCS  leases. 

(b)  The  procedures  established  by  this  Part 
390  apply  to  any  OCS  lease  issued  by  the  Depart¬ 
ment  of  the  Interior  under  a  net  profit  share 
bidding  system  established  by  §  376.110(a)  (4)  of 
this  chapter. 

§  390.002  Definitions . 

For  purposes  of  this  Part  390:  "Allowance  for 
capital  recovery"  means  the  amount  calculated 
according  to  procedures  specified  in  §  390.020. 
This  amount  allows  a  premium  for  risk  initially 
undertaken  by  the  lessee  and  a  return  on  in¬ 
vestment  made  during  the  capital  recovery  peri¬ 
od.  It  is  provided  in  lieu  of  interest  on 
equipment  and  materiel  charged  to  the  NPSL  cap¬ 
ital  account. 

"Capital  recovery  period"  means  the  period 
of  tine  that  begins  on  the  date  of  issuance 
of  the  NPSL  and  ends  on  the  last  day  of  the 
nonth  during  which  the  sooner  of  the  following 
occurs: 

(1)  The  lessee  completes  the  last  well  on 


the  first  platform  specified  in  the  development 
and  production  plan  originally  approved  by  the 
USGS,  with  any  approved  amendments  thereto,  and 
installation  of  wellhead  equipment.  In  the 
event  the  last  well  is  dry,  then  the  capital 
recovery  period  shall  be  deemed  to  have  ended 
with  the  determination  that  the  last  well  is 
non-productive ; 

(2)  The  balance  in  the  NPSL  capital  account 
changes  frcm  a  debit  balance  to  a  credit  bal¬ 
ance;  or 

(3)  The  lessee,  at  his  election,  chooses  to 
terminate  the  capital  recovery  period.  A  de¬ 
cision  to  terminate  the  capital  recovery  period 
prior  to  the  events  specified  in  paragraphs  (a) 
(1)  and  (2)  of  this  definition  shall  be  communi¬ 
cated  in  writing  to  the  Director  and  shall  be 
irrevocable . 

"Controllable  materiel"  means  materiel  which 
at  the  tine  is  so  classified  in  the  Materiel 
Classification  Manual  as  most  recently  recom¬ 
mended  by  the  Council  of  Petroleum  Accountants 
Societies  of  North  America. 

"Cost"  means  an  expenditure  or  an  accrual 
incurred  by  a  lessee  in  conducting  NPSL  opera¬ 
tions  . 

"Cost  pool"  means  a  grouping  of  costs  identi¬ 
fied  with  more  than  one  OCS  lease,  whether  the 
leases  are  NPSLs  or  other  types  of  leases. 

"Credit"  means  a  payment,  rebate,  reimburse¬ 
ment  to  a  lessee,  or  other  reduction  in  cost 
or  increase  in  revenue  attributable  to  NPSL 
operations . 

"Direct  cost"  means  any  cost  listed  in  §  390. 
Oil  that  benefits  only  NPSL  operations. 

"Director"  means  the  Director  of  USGS,  Wash¬ 
ington,  D.C.,  or  his  delegate. 

"Field  employee"  means  an  employee  belcw  a 
first  level  supervisor  who  is  directly  employed 
in  the  NPSL  project  area. 

"First  level  supervisor"  means  an  employee 
whose  primary  function  in  NPSL  operations  is  the 
direct  supervison  of  other  employees  and/or 
contract  labor  directly  employed  on  the  NPSL 
project  area  in  a  field  operating  capacity. 

"G  and  G"  means  geological,  geophysical,  geo¬ 
chemical  and  other  similar  investigations  car¬ 
ried  out  on  the  NPSL  tract. 

"Joint  cost"  means  any  cost  listed  in  §  390. 
Oil  that  benefits  NPSL  operations  and  one  or 
rrore  other  operations  of  the  lessee  or  an  out¬ 
side  party. 

"Lessee"  means  a  person  authorized  by  an  OCS 
lease,  or  an  approved  assignment  thereof,  to 
develop  and  produce  oil  and  gas,  including  all 
parties  holding  such  authority  by  or  through 
the  lessee,  and  the  person  designated  to  conduct 
NPSL  operations . 

"Lessee's  cost  of  allowed  employee  absence" 
means  the  lessee's  cost  of  holiday,  vacation, 
sickness,  disability  benefits,  jury  duty  and 
other  customary  excused  allowances. 

"Materiel"  means  equipment,  apparatus ,  and 

supplies . 
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"Net  profit  share  base"  means  the  end  of  the 
month  credit  balance  in  the  NPSL  capital  account 
determined  pursuant  to  §  390.021.  The  net  prof¬ 
it  share  base  is  the  production  revenue  remain¬ 
ing  after  subtracting  all  allowable  costs  and 
adding  all  allowable  credits  (including  produc¬ 
tion  revenue)  in  accordance  with  the  procedures 
established  by  this  Part  390. 

"Net  profit  share  payment"  means  the  portion 
of  the  net  profit  share  base  payable  to  the 
United  States. 

"Net  profit  share  rate"  means  the  fixed  per¬ 
centage  share  of  the  net  profit  share  base  pay¬ 
able  to  the  United  States. 

"NPSL"  means  a  net  profit  share  lease.  Which 
is  an  OCS  lease  that  provides  for  payment  bo  the 
United  States  of  a  fixed  share  of  the  net  prof¬ 
its  for  production  of  oil  and  gas  frcm  the 
tract. 

"NPSL  operations"  means  all  activities  subse¬ 
quent  to  issuance  of  the  NPSL  necessary  and 
proper  for  the  exploration,  development,  opera¬ 
tion,  maintenance,  and  final  abandonment  of  the 
NPSL  property. 

"NPSL  project  area"  means  the  NPSL  tract,  off¬ 
shore  facilities,  and  shore  base  facilities. 

"NPSL  property"  means  the  NPSL  tract,  and 
materiel  and  offshore  facilities  acquired  for 
use  in  NPSL  operations  and  that  are  installed 
and/or  used  on  the  NPSL  tract. 

"NPSL  tract"  means  a  tract  subject  to  an  NPSL. 

"CCS  lease"  means  a  Federal  lease  for  oil  and 
gas  issued  under  the  OCSIA. 

"CCS  lease  sale"  means  the  DOI  proceeding  by 
Which  leases  for  certain  CCS  tracts  are  offered 
for  sale  by  competitive  bidding  and  during  Which 
bids  are  received,  announced,  and  recorded. 

"Offshore  facilities"  means  platform  and  sup¬ 
port  systems  located  offshore  that  are  necessary 
to  conduct  NPSL  operations,  e.g.,  oil  and  gas 
handling  facilities,  living  quarters,  offices, 
shops,  cranes,  electrical  supply  equipment  and 
systems,  fuel  and  water  storage  and  piping, 
heliport,  marine  docking  installations,  ccm- 
nunication  facilities,  and  navigation  aids. 

"Outside  party"  means  any  person  who  is  not 
a  lessee. 

"Person"  means  person  as  defined  in  Part  376 
of  this  chapter. 

"Personal  expenses"  means  travel  and  other 
reasonable  reimbursable  expenses  of  lessee's 
employees . 

"Production"  means  all  oil,  gas,  or  other 
hydrocarbon  products  produced,  removed,  saved, 
or  sold  frcm  the  NPSL  property.  Gas  and  liquids 
of  all  kinds  are  included  in  production.  Pro¬ 
duction  includes  the  allocated  share  of  pro¬ 
duction  frcm  a  unit  of  Which  the  NPSL  is  a  part. 

"Production  revenue"  means  the  value  of  all 
production  attributable  bo  an  NPSL  property. 
Which  value  is  determined  in  accordance  with 
§  376.110(b)  of  this  chapter. 

"Railway  receiving  point"  or  "recognized 
barge  terminal"  means  the  location  that  a  ven¬ 


dor  would  use  in  determining  the  sale  price 
to  the  lessee  of  new  materiel  to  be  delivered 
to  the  NPSL  project  area. 

"Reliable  supply  store"  means  a  recognized 
source  or  common  stock  point  for  the  particular 
materiel  involved. 

"Shore  base  facilities"  means  onshore  fa¬ 
cilities  necessary  for  NPSL  operation,  includ¬ 
ing: 

(1)  Shore  base  support  facilities,  e.g.,  a 
receiving  and  trans-shipment  point  for  mate¬ 
riel,  staging  area  for  shuttling  personnel  to 
and  frcm  the  NPSL  tract,  a  cctnrrunication, 
scheduling,  and  dispatching  center;  and 

(2)  Shore  base  production  facilities,  e.g., 
pumps,  separating  facilities,  gas  plants,  and 
tankage  for  production  from  the  NPSL  tract. 

"Technical  employees"  means  those  employees 
having  special  and  specific  engineering,  geo¬ 
logical  or  other  professional  skills,  and  vhose 
primary  function  in  NPSL  operations  is  the 
handling  and  resolution  of  specific  operating 
conditions  and  problems  for  the  benefit  of  NPSL 
operations . 

"Tract"  means  land  located  on  the  OCS  that  is 
offered  for  lease  through  an  OCS  lease  sale  and 
that  is  identified  by  a  leasing  map  or  an 
official  protraction  diagram  prepared  by  DOI. 

§  390.010  NPSL  capital  account. 

(a)  For  each  NPSL  tract,  an  NPSL  capital 
account  shall  be  established  and  maintained 
by  the  lessee  for  NPSL  operations.  The  NPSL 
capital  account  shall  include  debit  entries 
for  all  allowable  direct  and  allocable  joint 
costs  incurred  during  the  term  of  the  lease, 
appropriate  overhead  allowances  permitted  on 
these  costs  pursuant  to  §  390.012,  and  allow¬ 
ances  for  capital  recovery  calculated  pursuant 
to  §  390.020.  The  NPSL  capital  account  shall 
be  credited  with  production  revenues  attribut¬ 
able  to  the  NPSL  and  any  other  credits  arising 
from  NPSL  activities. 

(b)  The  NPSL  capital  account  shall  be  kept 
on  an  accrual  basis. 

§  390.011  Schedule  of  allowable  direct  and  al¬ 
locable  joint  costs  and  credits. 

The  costs  and  credits  specified  in  paragraphs 
(a)-(p)  of  this  section  may  be  charged  direct, 
or  allocated  to  NPSL  operations,  as  appropriate, 
in  accordance  with  §  390.014. 

(a)  Lease  rental.  The  rent  paid  by  the  les¬ 
see  for  the  NPSL  tract  is  allowable. 

(b)  Labor.  ( 1 )  (i)  Salaries  and  viages  of 
lessee's  field  employees ,  first  level  super¬ 
visors  and  technical  employees  employed  in  the 
NPSL  project  area  in  NPSL  operations  are 
allowable  if  such  costs  are  not  charged  under 
paragraph  (g)  of  this  section. 

(ii)  Salaries  and  wages  of  technical  employees 
within  technical  branches  of  the  lessee's  orga- 
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nization  who  are  either  temporarily  or  perma¬ 
nently  assigned  to,  and  directly  employed  in 
NPSL  operations  are  allowable  provided  that  such 
employees  work  11  full  time"  on  seme  particular 
aspect  of  NPSL  operations  or  seme  specific 
technical  problem.  Excluded  from  this  category 
are  employees  assigned  a  role  in  NPSL  operations 
as  a  duty  collateral  with  other  duties  that  do 
not  directly  benefit  NPSL  operations. 

(iii)  Salaries  and  wages  of  technical  employ¬ 
ees  within  technical  branches  of  the  lessee's 
organization  who  are  assigned  technical  tasks 
directly  related  to  NPSL  operations  may  be 
allowable.  Costs  may  be  charged  to  the  NPSL  if 
supported  by  adequate  time  records  shewing  the 
nature  of  the  task  and  the  hours  spent  on  that 

task. 

(2)  Lessee's  cost  of  allcwed  employee  ab¬ 
sence  paid  to  employees  whose  salaries  and  wages 
are  chargeable  to  NPSL  operations  under  para¬ 
graph  (b)(1)  (i)  and  (ii)  of  this  section  are 

allowable. 

(3)  Expenditures  or  contributions  made  pur¬ 
suant  to  assessments  imposed  by  governmental 
authority  that  are  applicable  to  lessee's  costs 
chargeable  to  NPSL  operations  under  paragraphs 

(b)(1)  (i)  and  (ii)  and  (b)(2)  of  this  section 
are  allowable. 

(4)  Reasonable  personal  expenses,  includ¬ 
ing  allowable  relocation  costs  of  employees 
whose  salaries  and  wages  are  chargeable  to 
NPSL  operations  under  paragraph  (b)(l)(i)  and 
(ii)  of  this  section  and  that  are  paid  by  the 
lessee  or  for  which  the  employees  are  reim¬ 
bursed  under  the  lessee's  normal  practice  are 
allowable  except  as  limited  by  §  390.013(g). 

(i)  Allowable  relocation  costs  include: 

(A)  Travel  expenses,  including  transporta¬ 
tion,  lodging,  subsistence,  and  reasonable  in¬ 
cidental  expenses  of  the  employee  and  members 
of  his  immediate  family  and  transportation  of 
his  household  and  personal  effects  to  the  new 
location. 

(B)  Other  necessary  and  reasonable  expenses 
normally  incident  to  relocation,  such  as  costs 
of  cancelling  an  unexpired  lease,  disconnecting 
and  reinstalling  household  appliances,  and 
purchases  of  insurance  against  damages  to  or 
loss  of  personal  property  are  allowable.  Costs 
of  cancelling  an  unexpired  lease  shall  not 
exceed  three  times  the  monthly  rental. 

(C)  Closing  costs  (i.e.,  brokerage  fees, 
legal  fees,  appraisal  fees,  etc.)  for  the  sale 
of  the  employee's  actual  residence  when  notified 
of  the  transfer  are  allowable;  and 

(D)  Continuing  costs  of  ownership  of  the 
vacant  former  actual  residence  being  sold,  such 
as  continuing  mortgage  principal  and  interest 
payments,  maintenance  of  building  and  grounds 
(exclusive  of  fixing-up  expenses) ,  utilities, 
taxes,  property  insurance,  etc.,  after  set¬ 
tlement  date  of  lease  or  date  of  new  permanent 
residence  are  allowable. 

(ii)  The  combined  total  of  costs  listed  in 


paragraphs  (b) (4) (i) (C)-(D)  shall  not  exceed 
8  percent  of  the  sales  price  of  the  property 
sold. 

(iii)  Section  390.013(g)  specifies  enplcyee 
relocation  expenses  that  are  not  allowable  as 
a  charge  to  NPSL  operations. 

(5)  Lessee's  current  costs  of  established 
plans  for  employee ' s  group  life  insurance,  hos¬ 
pitalization,  pension,  retirement,  stock  pur¬ 
chase,  thrift,  bonds,  and  other  benefit  plans 
of  a  like  nature  that  are  made  available  to  all 
of  lessee '  s  employees  on  an  equitable  basis , 
aplicable  to  lessee's  labor  cost  chargeable  to 
NPSL  operations  under  paragraphs  (b)(l)(i)  and 
(ii)  and  (b)(2)  of  this  section,  are  allowable. 
The  amount  of  these  charges  shall  be  lessee's 
actual  cost  not  to  exceed  23  percent  of  the 
total  charges  under  paragraphs  (b)(l)(i)  and 
(ii)  and  (b)(2)  except  that  the  Director  may 
frcm  time  to  time  establish  a  different  maximum 
percentage . 

(6)  Charges  for  expenses  incurred  under  para¬ 
graph  (b)  ( 2 )  —  (b)  (5)  of  this  section  may  be  made 
in  NPSL  accounts  on  a  "when  and  as  paid"  basis 
or  by  a  percentage  assessment  method.  If  the 
percentage  assessment  method  is  used,  it  shall 
be  based  upon  the  lessee ' s  actual  cost  experi¬ 
ence  expressed  as  a  percentage  of  costs  charge¬ 
able  under  paragraphs  (b)(l)(i)  and  (ii)  and 
(b)(2)  of  this  section.  Under  either  method 
the  lessee's  own  cost  of  administering  the  plans 
and  paying  the  salaries  and  benefits  defined 
in  this  paragraph  shall  be  excluded.  In  de¬ 
termining  actual  cost  experience  of  an  employee 
benefit  plan,  any  dividend  or  refunds  received 
that  are  applicable  to  insurance  or  annuity 
policies  shall  be  used  to  reduce  the  cost  of 
such  policies. 

(c)  Materiel.  (1)  Materiel  purchased  or 
furnished  by  a  lessee  as  NPSL  property  shall 
be  charged  or  credited  at  amounts  specified 
in  §  390.015.  The  purchase  and  inventorying 
of  materiel  is  subject  to  the  conditions  and 

provisions  in  §  390.032. 

(2)  Charges  to  an  NPSL  account  shall  be 
made  only  for  such  materiel  purchased  or  fur¬ 
nished  as  NPSL  property  as  is  reasonably  prac¬ 
tical  and  consistent  with  efficient  and  econom¬ 
ical  operations .  The  accumulation  of  surplus 

stocks  shall  be  avoided. 

(3)  Credit  for  salvaged  or  returned  materiel 
shall  be  made  to  the  NPSL  capital  account. 
When  the  amount  originally  charged  qualifies 
for  the  allowance  for  capital  recovery  in  §  390. 
020,  the  credit  shall  be  calculated  pursuant 
to  §  390.021(a)(3). 

(d)  Transportation.  Transportation  of  em¬ 
ployee  s  and  materiel  necessary  for  NPSL  opera¬ 
tions  to,  frcm,  and  within  the  NPSL  project 
area,  are  allowable,  but  subject  to  the  follow¬ 
ing  limitations: 

(1)  If  materiel  is  moved  to  the  NPSL  pro¬ 
ject  area,  no  charge  shall  be  made  to  NPSL 
operations  for  a  distance  greater  than  the 
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distance  from  the  nearest  reliable  supply  store, 
recognized  barge  terminal,  or  railway  receiving 
point  where  like  materiel  is  normally  available, 
unless  agreed  to  by  the  Director. 

(2)  If  surplus  materiel  is  moved  fran  the 
NPSL  project  area,  no  charge  shall  be  made  to 
NPSL  operations  for  a  distance  greater  than  the 
distance  to  the  nearest  reliable  supply  store, 
recognized  barge  terminal,  or  railway  receivihg 
point  unless  agreed  to  by  the  Director.  No 
charge  shall  be  made  to  NPSL  operations  for 
moving  materiel  to  other  properties  owned  by  or 
under  the  control  of  a  lessee,  unless  agreed  to 
by  the  Director. 

(3)  In  the  application  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section,  there  shall  be  no 
equalization  of  actual  gross  trucking  costs  of 
$200  or  less,  excluding  accessorial  charges. 

(e)  Contract  services .  Except  when  excluded 
by  paragraph  ( f )  of  this  section  and/or  §  390. 
013(c),  the  cost  of  services  and  utilities  pro¬ 
vided  under  contract  by  outside  parties  to  the 
lessee  and  which  constitute  proper  and  necessary 
NPSL  operations  or  support  for  NPSL  operations, 
and  rental  charges  paid  to  outside  parties  for 
the  use  of  equipment  used  in  the  NPSL  project 
area  in  support  of  NPSL  operations,  may  be 
charged  to  NPSL  operations  subject  to  the  fol¬ 
lowing  conditions  and  limitations: 

(1)  Contract  services  (including  profession¬ 
al  consulting  services  and  contract  services 
of  technical  personnel)  that  are  entirely  per¬ 
formed  in  the  NPSL  project  area  and  benefit 
exclusively  NPSL  operations  may  be  charged  at 
the  rates  specified  in  the  contract. 

(2)  Contract  services  (including  profession¬ 
al  consulting  services  and  contract  services 
of  technical  personnel)  that  are  entirely  per¬ 
formed  in  the  NPSL  project  area  and  benefit 
the  NPSL  operations  and  operations  on  other 
tracts  must  be  allocated  among  all  tracts  ben¬ 
efited  and  only  that  portion  representing  ser¬ 
vices  benefiting  the  NPSL  tract  charged  to 
NPSL  operations. 

(3)  Contract  services  (including  profession¬ 
al  consulting  services  and  contract  services 
of  technical  personnel)  that  are  performed  at 
sites  outside  the  NPSL  project  area  may  be 
charged  to  NPSL  operations  only  if: 

(i)  The  contracted  services  charged  to  the 
NPSL  operations  benefit  only  the  NPSL  tract  or 
support  NPSL  operations; 

(ii)  The  contract  under  which  such  services 
are  provided  deals  exclusively  with  services 
benefiting  the  NPSL  tract  or  NPSL  operations, 
or  the  costs  of  the  contract  services  which 
are  applicable  to  the  NPSL  tract  or  NPSL  opera¬ 
tions  are  separately  and  specifically  identi¬ 
fied  in  the  contract;  and 

(iii)  Services  specified  in  the  contract 
relate  to  the  resolution  of  specific  technical 
problems  confronting  NPSL  operations,  or  spe¬ 
cific  engineering  design  problems  related  to 
equipment  or  facilities  required  for  NPSL  op¬ 


erations.  (4)  The  cost  of  any  contract  service 
related  to  research  and  development  is  specifi¬ 
cally  excluded,  as  are  contract  services  calling 
for  feasibility  studies  not  directly  related  to 
specific  engineering  design  problems  or  alter¬ 
natives  for  equipment  and  facilities  required 
by  NPSL  operations. 

( f )  Legal  expenses.  Expense  of  handling, 
investigating  and  settling  litigation  or 
claims,  discharging  of  liens,  payments  of  judg¬ 
ments  and  amounts  paid  for  settlement  of  claims 
incurred  in  or  resulting  from  NPSL  operations, 
or  necessary  to  protect  or  recover  the  NPSL 
properly  are  allowable,  except  those  costs 
listed  in  §  390.013(f)  as  unallowable.  This 
includes  the  salaries  and  wages  of  lessee's 
legal  staff  and  the  expense  of  outside  attorneys 
who  are  assigned  to  matters  described  in  this 
paragraph  if  supported  by  adequate  time  records 
showing  the  nature  of  the  matter,  its  direct 
relationship  to  NPSL  operations,  and  the  hours 
spent  on  the  matter. 

(g)  Rental  of  equipment  and  facilities  fur¬ 
nished  by  lessee.  ( 1 ) ( i )  The  NPSL  capital  ac¬ 
count  shall  be  charged  for  the  use  of  equipment 
and  facilities  owned  by  a  lessee  that  are  proper 
and  necessary  for  NPSL  operations,  including 
shore  base  and  offshore  facilities  and  pipelines 
from  the  tract  to  shore  base  production  facili¬ 
ties,  and  that  are  not  NPSL  property.  Rental 
charges  shall  be  made  at  rates  based  upon  actual 
costs  of  acquisition,  construction,  and  opera¬ 
tion.  Such  rates  may  include  labor,  the  cost 
of  setting  up  and  dismantling  equipment,  main¬ 
tenance,  repairs,  other  operating  expenses,  in¬ 
surance,  taxes,  depreciation  (calculated  using 
a  method  consistent  with  generally  accepted  ac¬ 
counting  principles,  consistently  applied)  and 
a  return  on  the  remaining  undepreciated  basis 
not  to  exceed  8  percent  per  year,  except  that 
the  Director  may  frcm  time  to  time  establish  a 
different  maximum  percentage.  Any  cost  of  ac¬ 
quiring  real  property  in  excess  of  that  reason¬ 
ably  required  to  support  the  facilities  fur¬ 
nished  for  NPSL  operations  shall  not  be 
included  in  the  costs  used  to  establish  these 
rates.  Rates  charged  shall  not  exceed  average 
commercial  rates  for  equipment  and  facilities 
of  similar  nature  and  capability  currently  pre¬ 
vailing  in  the  vicinity  of  the  NPSL  project 
area. 

(ii)  The  term  "equipment  and  facilities"  is 
used  in  the  broad  sense  to  include  equipment 
that  may  be  mobile  or  semimobile  and  also 
installations  that  may  be  semipermanent  or  per¬ 
manent  in  nature.  Such  equipment  and  facili¬ 
ties  listed  below  shall  be  charged  on  the  basis 
indicated . 
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Equipment/ facilities  Basis  of  charge 


A.  Mobile  equipment: 

Aircraft . Hour 

Automobiles . Mile  or  hour 

Trucks . Mile  or  hour 

Tractors . Hour 

Bulldozers . Hour 

Mobile  cranes . Hour 

Trailor-mounted  test 

separators . Hour 

Truck-mounted  cement 

mixers . Hour 

Boats . Day  or  hour 

House  trailers . Day 

B.  Semimobile  equipment: 

Drill  rigs . Foot  or  day 

Workover  rigs . Hour 

Pulling  units . Hour 

Derricks . Day 

Drilling  tender . Day 

Barges . Day 

C.  Semipermanent  installations: 

Skid-mounted  separators .... Day  or  volume 
Skid-mounted  compressors . . .  Day  or  volume 

D.  Permanent  installations: 


Compressor  stations . Volume 

Saltwater  disposal  wells. . .Volume  or 

wells 

Source  water  wells  and 

supply  systems . Volume 

Roads . Wells 

Production/drilling 

platform . Volume  or 

wells 

Canals . Wells 

Dock . Wells 

Oil  storage  and 

loading  facilities . Volume 

Gathering  systems 

and  pipeline . Volume 

ACT  systems . Volume 

laboratory  services 
(excluding  research 

work) . Hour  or  unit 

Shore  base  production 

facilities . Volume 

Shore  base  support 

facilities . Wells 

E.  Miscellaneous: 

Drill  pipe . Foot  or  day 

Casing  setting  tools . Day 

Well  testing  equipment . Day 


Equipment  and  facilities  that  are  not  listed 
shall  be  charged  on  a  basis  consistent  with 
the  nature  of  the  use. 

(2)  In  lieu  of  charges  in  paragraph  (g)(1)  of 
this  section,  the  lessee  may  elect  to  use  aver¬ 
age  carmercial  rates  prevailing  in  the  vicinity 


of  the  NPSL  project  area  less  20  percent.  For 
autaTDtive  equipment,  the  lessee  may  elect  to 
use  rates  established  by  the  Director.  For 
other  equipment  for  which  no  carmercial  rate 
exists,  the  lessee  shall  submit  the  basis  for 
determining  such  costs  to  the  Director  for 
approval . 

(h)  Damages  and  losses  to  NPSL  property. 
All  costs  necessary  for  the  repair  or  replace¬ 
ment  of  NPSL  property  made  necessary  because 
of  damages  or  losses  incurred  by  fire,  flood, 
storm,  theft,  accident,  or  other  causes  not 
covered  by  insurance,  except  those  resulting 
from  lessee's  negligence  or  willful  misconduct 
may  be  charged  to  the  NPSL  capital  account. 
Any  settlement  received  frcm  an  insurance  car¬ 
rier  should  be  credited  to  NPSL  operations  when 
received . 

(i)  Taxes .  All  taxes,  except  inccme  taxes, 
profit  share  payments,  and  taxes  based  upon 
incane,  that  are  assessed  or  levied  upon  or  in 
connection  with  NPSL  operations  and  which  have 
been  paid  by  the  lessee  are  allowable.  Allowed 
taxes  shall  include,  but  not  be  limited  to  pro¬ 
duction,  severance,  excise,  ad  valorem,  and 
mineral  taxes. 

( j)  Insurance .  Net  premiums  paid  for  in¬ 
surance  required  to  be  carried  for  NPSL  opera¬ 
tions  are  allowable.  For  NPSL  operations  in 
which  the  lessee  may  act  as  self-insurer  for 
Workmen's  Compensation  and  Employer ' s  Liabil¬ 
ity,  the  lessee  may  include  the  risk  under  its 
self-insurance  program  in  providing  coverage 
under  State  and  Federal  laws  and  charge  NPSL 
operations  at  lessee's  cost  not  to  exceed  man¬ 
ual  rates. 

(2)  NPSL  operations  shall  be  credited  for 
all  reimbursements  for  costs  of  damage  to  NPSL 
property  or  personal  injury.  Reimbursements 
for  damaged  NPSL  property  shall  be  credited  as 
follows : 

(i)  If  the  damaged  NPSL  property  is  replaced 
or  repaired,  to  the  NPSL  capital  account  charged 
for  the  cost  of  replacement  or  repair;  or 

(ii)  If  the  damaged  NPSL  property  is  not  re¬ 
placed  or  repaired,  to  the  NPSL  capital  account 
except  that  if  the  cost  of  the  property  origi¬ 
nally  qualified  for  the  allowance  for  capital 
recovery  in  §  390.020,  the  credit  shall  be 
calculated  pursuant  to  §  390.021(a)(3). 

(k)  Conmunications .  Costs  of  leasing,  ac¬ 
quiring,  installing,  operating,  repairing  and 
maintaining  ccmmunication  systems ,  including 
radio,  micrcwave  facilities,  and  computer  pro¬ 
duction  controls  for  the  NPSL  operations  are 
allowable.  If  ccmmunication  facilities  systems 
serving  the  NPSL  tract  serve  operations  and/ 
or  facilities  outside  the  NPSL  project  area, 
charges  to  NPSL  operations  shall  be  made  as 
provided  in  paragraph  (g)  of  this  section  or 
shall  be  allocated  to  NPSL  operations  in 
accordance  with  §  390.014. 

(l)  Ecological  and  environmental.  Costs  in¬ 
curred  in  the  NPSL  project  area  as  a  result  of 
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statutory  regulations  for  archeological  and 
geophysical  surveys  relative  to  identification 
and  protection  of  cultural  resources  and  other 
environmental  or  ecological  surveys  required 
by  the  Bureau  of  Land  Management  or  other  reg¬ 
ulatory  authority,  may  be  charged  to  the  NPSL 
capital  account.  Also,  the  costs  to  provide  or 
have  available  pollution  containment  and  re- 
noval  equipment,  including  payments  to  organi¬ 
zations  and/or  funds  which  provide  equipment 
and/or  assistance  in  the  event  of  oil  spills 
or  other  environmental  damage  are  allowable. 
The  costs  of  actual  control  and  cleanup  of  oil 
spills  and  resulting  responsibilities  required 
by  applicable  laws  and  regulations  are  allow¬ 
able,  except  that  a  charge  shall  not  be  allowed 
for  any  such  costs  attributable  to  the  lessee's 
negligence  or  willful  misconduct. 

(m)  Dry  or  bottom  hole  contributions .  The 
costs  of  dry  or  bottom  hole  contributions  made 
to  obtain  information  about  the  structure  or 
other  characteristics  of  the  geology  underlying 
the  NPSL  tract  are  allowable. 

(n)  Abandonment  costs .  Actual  costs  in¬ 
curred  in  the  plugging  of  wells,  dismantling 
of  platforms  and  other  facilities  and  in  the 
restoration  of  the  NPSL  project  area  shall 
be  charged  to  the  NPSL  capital  account  only 
when  incurred  (i.e.,  not  on  an  accrual  basis), 
except  that  costs  incurred  after  the  cessation 
of  production  shall  not  be  charged  to  the  NPSL 
capital  account.  Abandonment  costs  in  excess 
of  offsetting  revenues  shall  not  form  the  basis 
of  any  claim  against  the  United  States. 

(o)  Other  costs.  Any  other  costs  not  covered 
in  paragraphs  (a)-(n)  of  this  section  and  not 
disallowed  by  §  390.013  that  are  incurred  by 
the  lessee  in  the  necessary  and  proper  conduct 
of  NPSL  operation  and  are  approved  by  the  Di¬ 
rector,  are  allowable.  Approval  of  a  plan  of 
development  and  production  for  the  NPSL  tract 
by  the  Director  shall  be  considered  sufficient 
approval  for  these  other  costs  provided  they 
are  separately  identified  in  said  plan  of  de¬ 
velopment  and  production.  Such  separate  iden¬ 
tification  shall  note  the  nature  of  these  other 
costs  and  nay  include  an  estimate  of  their 
magnitude.  Any  cost  approvals  under  this  para¬ 
graph  for  which  the  specific  amounts  have  not 
been  itemized  are  presumed  to  be  approved  pro¬ 
vided  they  fall  within  the  limits  for  a  prudent 
operator.  Approval  of  costs  under  this  para¬ 
graph  shall  be  approval  solely  for  the  purposes 
of  determining  allowable  costs  and  shall  not 
preclude  a  subsequent  adjustment  at  audit  of 
the  amount  of  such  costs. 

(d)  Other  credits.  Credit  shall  be  given 
to  the  NPSL  capital  account,  depending  on  when 
it  is  .incurred,  for  NPSL  property  leased  or 
used  in  non— NPSL  operations ,  for  the  sale  of 
information  derived  frcm  test  wells  and  G  and 
G,  and  for  any  and  all  amounts  earned  or  other¬ 
wise  due  lessee  as  a  result  of  NPSL  operations. 


§  390.012  Overhead  allowance. 

(a)  During  the  capital  recovery  period  the 
overhead  allowance  shall  be  calculated  on  a 
percentage  basis  at  the  rate  of  4  percent  of 
allowable  direct  and  allocable  joint  costs 
charged  to  the  NPSL  capital  account,  exclusive 
of  costs  specified  in  paragraph  (c)  of  this  sec¬ 
tion.  This  overhead  allcwance  shall  be  debited 
to  the  NPSL  capital  account  in  accordance  with 
§  390.021(b)(2). 

(b)  For  each  month  after  the  end  of  the  cap¬ 

ital  recovery  period,  an  overhead  allowance 
shall  be  calculated  on  a  percentage  basis  at 
the  rate  of  10  percent  of  allowable  direct  and 
allocable  joint  costs  charged  to  the  NPSL  cap¬ 
ital  account,  exclusive  of  costs  specified  in 
paragraph  (c)  of  this  section.  This  overhead 
allowance  shall  be  debited  to  the  NPSL,  capital 
account  in  accordance  with  §  390.021(c)(2). 

(c)  Overhead  shall  not  be  charged  on  the 

value  of: 

(1)  Lease  rental  (§  390.011(a)); 

(2)  Contract  services  (§  390.011(e)); 

(3)  Taxes  (§  390.011(i)); 

(4)  Re-injected  hydorcarbons ,  originally 
produced  frcm  the  NPSL  tract,  that  are  charged 

under  §  390.011(c);  and 

(5)  Credits  for  materiel  charged  under  §  390. 
011(c)  that  are  salvaged,  returned,  or  used  for 
the  benefit  of  non-NPSL  operations. 

§  390.013  Unallowable  costs. 

The  following  costs  shall  not  be  charged  as 
direct  or  joint  costs  to  NPSL  operations: 

(a)  Bonus  payments  to  the  United  States; 

(b)  Interest  (except  as  permitted  under 
§  390.011(g)); 

(c)  Depreciation,  depletion,  amortization, 
or  any  other  charge  for  capital  recovery  for 
materiel  charged  to  the  NPSL  capital  account 
under  §  390.011(c),  except  as  explicitly  pro¬ 
vided  by  the  allcwance  for  capital  recovery 
calculated  according  to  §  390.020; 

(d)  The  cost  of  taking  inventory; 

(e)  Research  and  development  costs; 

(f)  The  following  legal  expenses: 

(1)  The  costs  of  litigation  against  the  Fed¬ 
eral  government; 

(2)  Fines  or  penalties  levied  by  any  Federal 
agency; 

( 3 )  Settlement  of -  claims  or  other  litigation 
resulting  frcm  the  lessee's  violation  of  reg¬ 
ulatory  requirements  or  negligence;  and 

(4)  The  cost  of  the  lessee's  legal  staff  or 
expense  of  outside  attorneys,  except  as  ex¬ 
plicitly  allowed  under  §  390.011(f); 

(g)  The  following  employee  relocation  costs 
(whether  incurred  by  the  employee  or  the  les¬ 
see)  : 

(1)  Loss  on  the  sale  of  a  heme; 

(2)  Purchase  price  of  a  heme  in  the  new  loca¬ 
tion; 
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(3)  Payments  for  employee  income  taxes  inci¬ 
dent  to  reimbursed  relocation  costs;  and 

(4)  Any  relocation  cost  in  connection  with 
an  employee  move  that  is  for  the  primary  benefit 
of  the  lessee's  non-NPSL  operations; 

(h)  Ihd  lessee's  own  cost  of  administering 
employee  benefit  plans; 

( i)  The  cost  of  acquiring  or  constructing 
shore  base  facilities  and  real  property  im¬ 
provements  that  are  charged  to  NPSL  opera¬ 
tions  on  a  rental  basis  under  §  390.011(g); 

(j)  Rentals  on  any  facilities,  the  invest¬ 
ment  costs  of  which  have  been  charged  either 
directly  or  as  allocable  joint  costs,  to  the 
NPSL  capital  account;  and 

(k)  Pre-NPSL  expenditures. 

§  390.014  Allocation  of  joint  costs  and 
credits. 

(a)  Joint  costs  shall  be  grouped  in  cost 
pools  for  allocation  to  NPSL  and  non-NPSL  op¬ 
erations  in  reasonable  proportion  to  the  benefi¬ 
cial  or  causal  relationship  which  exist  between 
a  specific  cost  pool  and  the  operations.  That 
portion  of  a  joint  cost  pool  that  may  be  allo¬ 
cated  to  NPSL  operations  is  called  an  allocable 
joint  cost. 

(b)  The  following  allocation  principles  ap¬ 
ply  in  allocating  joint  costs: 

(l)  G  &  G.  G  &  G  shall  be  allocated  on  a 
line  mile  per  tract  basis. 

(2)  Wages  and  salaries.  Wages  and  salaries 
that  are  not  charged  as  direct  on  the  basis 
of  time  spent  on  a  particualr  job  shall  be 
allocated  on  a  reasonable  and  equitable  basis. 

(3)  Conpensated  personal  absence,  payroll 
taxes  and  personal  expenses.  These  items  shall 
be  allocated  on  the  same  basis  as  wages  and 
salaries . 

(4)  Transportation  costs .  Transportation 
costs  for  employees  that  are  not  charged  direct 
shall  be  allocated  on  the  same  basis  as  their 
wages  and  salaries. 

(c)  Joint  credits  shall  be  allocated  in  the 
same  manner  as  joint  costs. 

(d)  When  the  NPSL  is  made  a  part  of  a  unit, 
the  allowed  costs  shall  be  charged  to  the  NPSL 
capital  account  on  the  basis  specified  in  the 
unit  operating  agreement  as  approved  by  the 
Director.  Revenues  and  other  credits  shall  be 
made  to  the  NPSL  accounts  on  the  same  basis  as 
specified  in  the  approved  operating  agreement. 
Joint  costs  of  an  NPSL  and  a  non-NPSL  tract  that 
are  adjacent  to  one  another  and  are  on  the  same 
structure  shall  be  allocated  on  a  basis  approved 
by  the  Director. 

§  390.015  Pricing  of  materiel  purchases , 
transfers,  and  disposition. 

(a)(1)  Purchased  materiel.  Except  as  pro¬ 
vided  in  paragraph  (a)(2)(i)  of  this  section, 
materiel  purchased  for  use  in  NPSL  operations 


shall  be  charged  to  NPSL  operations  at  the 
price  paid,  after  deduction  of  any  discounts 
received .  Should  any  purchased  materiel  be 
defective  or  returned  to  a  vendor  for  other 
reasons,  the  credit  shall  be  allocated  to  NPSL 
operations  when  received  by  the  lessee  in  ac¬ 
cordance  wri.th  §  390.011(c)(3). 

(2)  Transferred  and  disposal  materiel.  An 
item  of  materiel,  which  is  acquired  by  the  les¬ 
see  for  use  in  NPSL  operations  by  means  other 
than  purchase  or  disposed  of  by  any  means,  shall 
be  priced  according  to  this  subparagraph: 

(i)  Condition  A  (New)  Materiel:  (A)  Tubular 
goods,  except  line  pipe,  shall  be  priced  at  the 
current  market  price  in  effect  on  date  of  move¬ 
ment  on  a  minimum  carload  or  barge  load  weight 
basis,  regardless  of  quantity  transferred, 
equalized  bo  the  lowest  published  price  "free 
onboard"  (f.o.b.)  railway  receiving  point  or 
recognized  barge  terminal  nearest  the  NPSL 
tract  where  such  materiel  is  normally  available. 

(B)  Line  Pipe. 

(1)  Movement  of  less  than  30,000  pounds  shall 
be  priced  at  the  current  price  in  effect  at 
date  of  movement,  as  listed  by  a  reliable  supply 
store  nearest  the  NPSL  tract  where  such  materiel 
is  normally  available. 

(2)  Movement  of  30,000  pounds  or  more  shall 
be  priced  under  the  provisions  for  tubular  goods 
pricing  in  paragraph  (a)(2)(i)(A)  of  this  sec¬ 
tion. 

(C)  Other  materiel  shall  be  priced  at  the 
current  price  in  effect  at  date  of  movement,  as 
listed  by  a  reliable  supply  store  or  f.o.b. 
railway  receiving  point  nearest  the  NPSL  tract 
where  such  materiel  is  normally  available. 

(ii)  Condition  B  (Good  Used)  Materiel.  Ma¬ 
teriel  in  sound  and  serviceable  condition  and 
suitable  for  reuse  without  reconditioning: 

(A)  Materiel  transferred  to  the  NPSL  project 
area  shall  be  priced  at  75  percent  of  current 
Condition  A  price. 

(B)  Materiel  transferred  frcm  the  NPSL  proj¬ 
ect  area  shall  be  priced: 

(1)  at  75  percent  of  current  Condition  A 
price,  if  the  materiel  was  originally  charged 
to  NPSL  operations  as  Condition  A  materiel,  or 

(2)  at  65  percent  of  current  Condition  A 
price,  if  the  materiel  was  originally  charged 
to  NPSL  operations  as  Condition  B  materiel  at 
75  percent  of  current  Condition  A  price. 

(iii)  Conditions  C  and  D  (Other  Used)  Mate¬ 
riel —  (A)  Condition  C.  Materiel  that  is  not 
in  sound  and  serviceable  condition  and  not 
suitable  for  its  original  function  until  after 
reconditioning  shall  be  priced  at  50  p>ercent  of 
current  Condition  A  price. 

(B)  Condition  D.  Materiel  no  longer  suit¬ 
able  for  its  original  purposes  but  suitable  for 
sane  other  purpose  shall  be  priced  on  a  basis 
carmensurate  wrLth  its  use  and  comparable  wdth 
that  of  materiel  normally  used  for  such  other 
purpose.  If  the  materiel  has  no  alternative  use 
it  should  be  priced  at  prevailing  prices  as 
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scrap. 

(iv)  Obsolete  Materiel.  Materiel  that  is 
serviceable  and  usable  for  its  original  func¬ 
tion  and  has  a  value  less  than  Condition  A.,  B, 
or  C  materiel  may  be  valued  at  a  price  agreed 
to  by  the  Director.  Such  price  should  be  the 
equivalent  of  the  value  of  the  service  rendered 
by  such  materiel. 

(b)  Pricing  conditions.  (1)  loading  and  un¬ 
loading  costs  shall  be  charged  at  a  rate  of  15 
cents  per  hundred  weight,  or  such  other  rate  as 
may  be  set  by  the  Director,  on  all  tubular  goods 
movements,  in  lieu  of  loading/ unloading  costs 
sustained,  When  the  actual  hauling  costs  of 
such  tubular  goods  is  equalized  under  provisions 
of  §  390.011(d). 

(2)  Materiel  involving  erection  costs  shall 
be  charged  at  the  applicable  percentage  of  the 
current  knocked— down  price  of  new  materiel. 

(c)  When  materiel  subject  to  paragraphs  (a) 

(2)  (ii)  (iii)  of  this  section  is  transferred,  the 
cost  of  reconditioning  shall  be  borne  by  the 
receiving  party. 

§  390.020  Calculation  of  the  allcwance  for 
capital  recovery. 

(a)  For  purposes  of  this  section,  the  cost 
base  for  the  allowance  for  capital  recovery  in 
a  particular  nonth  shall  consist  of  the  sum  of: 

(1)  All  allowable  direct  and  allocable  joint 
costs  chargeable  to  the  NPSL  capital  account 
during  the  month  less  any  costs  specified  in 
§  390.012(c);  plus 

(2)  The  value  of  contract  services  charge¬ 
able  to  the  NPSL  capital  account  during  the 
month  pursuant  to  §  390.011(e);  plus 

(3)  The  capital  recovery  period  overhead 
allowance,  calculated  in  accordance  with  §  390. 
012(a),  that  is  chargeable  to  the  NPSL  capital 

account  for  the  month;  less 

(4)  Production  revenues  and  other  credits 

received  during  the  month. 

(b)  If  the  cost  base  for  a  month  is  greater 
than  zero  (that  is,  if  the  sum  of  the  charges 
specified  in  paragraphs  (a)(1)- (3)  of  this  sec¬ 
tion  exceeds  the  value  of  production  revenues 
and  other  credits ) ,  the  allowance  for  capital 
recovery  shall  be  calculated  by  multiplying 
the  cost  base  by  the  capital  recovery  factor, 
and  shall  be  debited  to  the  NPSL  capital 
account  as  sp>ecified  in  §  390.021(b). 

(c)  If  the  cost  base  for  a  month  is  less 
than  zero,  the  allowance  for  capital  recovery 
for  the  NPSL  capital  account  shall  be  calculated 
by  multiplying  the  resulting  negative  cost  base 
by  the  capital  recovery  factor.  The  negative 
product  of  this  calculation  shall  be  debited 
to  the  NPSL  capital  account  as  specified  in 
§  390.021(b). 

(d)  No  allowance  for  capital  recovery  shall 
be  calculated  on  the  charges  or  credits 
related  to  any  time  period  after  the  end  of  the 
capital  recovery  period. 


§  390.021  Determination  of  net  profit  share 
base. 

(a)  During  each  month  of  the  lease  term,  the 
NPSL  capital  account  shall  be: 

(1)  Debited  with  allowable  direct  and  allo¬ 
cable  joint  costs; 

(2)  Credited  with  an  amount  reflecting  the 
production  revenues  for  the  month,  calculated 
in  accordance  with  §  390.011(b)  of  this  chapter; 

(3)  Credited  with  amounts  properly  credited 
back  to  the  NPSL  capital  account  as  specified  in 
§  390. 011 (p).  Credits  associated  with  charges 
to  the  NPSL  capital  account  during  the  capital 
recovery  period,  however,  shall  first  be  in¬ 
creased  by  the  value  of  the  credit  multiplied 
by  the  recovery  factor,  before  crediting  that 
sum  to  the  NPSL  capital  account. 

(b)  At  the  end  of  each  month  of  the  lease 
term  during  the  capital  recovery  period: 

(1)  The  transaction  specified  in  paragraph 
(a)  of  this  section  shall  be  made  to  the  NPSL 
capital  account. 

(2)  The  capital  recovery  period  overhead 

allowance  shall  be  calculated  in  accordance 
with  §  390.012(a)  and  debited  to  the  NPSL 

capital  account. 

(3)  The  allowance  for  capital  recovery  shall 
be  calculated  in  accordance  with  §  390.020  and 
the  allowance  debited  (or  the  negative  allow¬ 
ance  debited,  as  appropriate)  to  the  NPSL  cap¬ 
ital  account.  (A  debit  entry  of  a  negative 
allowance  for  capital  recovery  shall  have  the 
same  effect  as  a  credit  entry  of  the  absolute 
value  of  the  allowance  for  capital  recovery.) 

(4)  The  balance  in  the  NPSL  capital  account 
shall  be  calculated.  If,  as  a  result  of  the 
accounting  transactions  described  in  paragraphs 
(b)(1)- (3)  of  this  section,  there  is  a  credit 
balance  in  the  NPSL  capital  account,  the  cap¬ 
ital  recovery  period  will  be  considered  termi¬ 
nated  as  of  this  month.  The  credit  balance 
will  be  forwarded  to  the  next  month,  which  will 
be  the  first  month  for  which  a  profit  share 
payment  is  due. 

(c)  At  the  end  of  each  month  of  the  lease 
term  following  the  end  of  the  capital  recovery 
period: 

(1)  The  transaction  specified  in  paragraph 
(a)  of  this  section  shall  be  made  to  the  NPSL 

capital  account. 

(2)  An  overhead  allcvrance  shall  be  calculated 
in  accordance  with  §  390.012(b)  and  debited  to 

'  the  NPSL  capital  account. 

(3)  The  balance  in  the  NPSL  capital  account 

shall  be  calculated. 

(d)  If,  as  a  result  of  the  accounting  trans¬ 
actions  described  in  paragraph  (c)  of  this  sec¬ 
tion,  there  is  a  credit  balance  in  the  NPSL 
capital  account,  this  credit  balance  is  the  net 
profit  share  base  for  that  month.  The  opening 
debit  and  credit  balances  in  the  NPSL  capital 
account  for  any  month  following  a  month  in 
which  there  is  a  credit  balance  in  the  NPSL 
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capital  account  (except  as  provided  in  para¬ 
graph  (b)(4)  of  this  section)  shall  be  zero. 

(e)  If,  as  a  result  of  the  accounting  trans¬ 
actions  described  in  paragraph  (b)  or  (c)  of 
this  section,  there  is  a  debit  balance  in  the 
NPSL  capital  account,  this  debit  balance  shall 
be  the  opening  debit  balance  in  the  NPSL  capital 
account  for  the  following  month. 

(f)  Any  credit  balance  in  the  NPSL  capital 
account  shall  became  the  net  profit  share  base 
as  described  in  this  section.  Any  debit  balance 
in  the  NPSL  capital  account  shall  be  maintained 
only  insofar  as  necessary  for  the  determination 
of  profit  share  payments.  Such  debit  balance 
shall  not  represent  a  claim  against  the  United 
States . 

§  390.022  Calculation  of  net  profit  share  pay¬ 
ment. 

The  net  profit  share  payment  shall  be  calcu¬ 
lated  by  multiplying  the  net  profit  share  base 
calculated  in  accordance  with  §  390.021  by  the 
net  profit  share  rate.  The  net  profit  share 
payment  shall  be  paid  to  the  United  States  in 
accordance  with  §  390.031. 

§  390.030  Maintenance  of  records. 

(a)  Each  lessee  subject  to  this  Part  390 
shall  establish  and  maintain  such  records  as 
are  necessary  to  determine  for  each  NPSL: 

(1)  The  volume  and  disposition  of  all  oil 
and  gas  production  saved,  removed  or  sold  for 
each  month; 

(2)  The  value  of  all  oil  and  gas  production 
saved,  removed  or  sold  for  each  month; 

(3)  The  amount  and  description  of  costs  and 
credits  to  the  NPSL  capital  account; 

(4)  The  amount  and  description  of  all  costs 
of  acquisition,  construction,  and  operation  of 
equipment  and  facilities  furnished  by  the  les¬ 
see  and  charged  to  the  NPSL  capital  account 
under  §  390.011(g).  Such  records  shall  include 
worksheets  or  other  documents  that  indicate 
the  method  used  to  calculate  the  amount  of 
each  charge  made  under  §  390.011(g); 

(5)  The  cumulative  balance  of  costs  and 
credits  to  the  NPSL  capital  account;  and 

(6)  The  inventory  of  materiel. 

(b)  The  ledger  cards  shewing  the  charges 
and  credits  to  the  NPSL  capital  account  shall 
be  maintained  until  thirty-six  months  after 
the  cessation  of  NPSL  operations  by  the  les¬ 
see.  All  other  documents,  journals  and  rec¬ 
ords  shall  be  maintained  for  thirty-six  months 
from  the  due  date  or  date  of  mailing  of  the 
statement  of  account  on  an  NPSL,  whichever 
comes  later,  except  that  nothing  in  these  reg¬ 
ulations  shall  limit  the  time  of  investiga¬ 
tion  or  the  need  to  produce  records  when  prima 
facie  evidence  of  fraud  or  willful  miscon¬ 
duct  is  obtained  with  respect  to  the  govern¬ 
ment's  interest  in  the  NPSL . 


§  390.031  Reporting  and  payment  requirements. 

(a)  Each  lessee  subject  to  this  part  shall 
file  an  annual  report  during  the  period  from 
issuance  of  the  NPSL  until  the  first  month  in 
which  production  revenues  are  credited  to  the 
NPSL  capital  account.  Such  report  shall  list 
the  costs  incurred,  including  allowances  ap¬ 
plied,  credits  received,  and  the  balance  of 
the  NPSL  capital  account.  Not  later  than  60 
days  after  the  end  of  the  first  month  in  which 
production  revenues  are  credited  to  the  NPSL 
capital  account,  a  final  report  relating  to 
the  period  shall  be  filed. 

(b)  Beginning  with  the  first  month  in  which 
production  revenues  are  credited  to  the  NPSL 
capital  account,  each  lessee  subject  to  this 
Part  390  shall  file  a  report  for  each  NPSL, 
not  later  than  60  days  following  the  end  of 
each  month,  containing  the  following  informa¬ 
tion  for  the  month  for  which  the  report  is 
filed: 

(1)  The  volume  and  disposiiton  of  all  oil 
and  gas  production  saved,  removed  or  sold; 

(2)  The  production  revenue; 

(3)  The  amount  and  description  of  all  costs 
and  credits  to  the  NPSL  capital  account; 

(4)  The  balance  of  the  NPSL  capital  account; 
and 

(5)  The  net  profit  share  base  and  net  profit 
share  payment  due  the  United  States  and  the 
monthly  profit  share  of  the  lessee. 

(c)  Each  lessee  subject  to  this  Part  390 

shall  submit,  together  with  the  report  required 

by  paragraph  (b)  of  this  section,  any  net  profit 
share  payment  due  the  United  States  for  the 
period  covered  by  the  report. 

(d)  Each  lessee  subject  to  this  Part  390 

shall  file  a  report  not  later  than  90  days 
after  each  inventory  is  taken,  reporting  the 
controllable  materiel  on  hand,  acquired,  trans- - 
ferred  or  used. 

(e)  Each  lessee  subject  to  this  Part  390 

shall  file  a  final  report,  not  later  than  60 
days  following  the  cessation  of  production,  to¬ 
gether  with  the  appropriate  net  profit  share 
payment,  indicating  the  remaining  balance  and 
costs  and  credits  to  the  NPSL  capital  account 
for  the  period. 

( f )  Reports  required  by  this  section  shall 
be  filed  with  the  Director,  either  separately  or 
as  part  of  the  reports  that  are  currently  filed. 

(g)  Interest  shall  be  calculated  at  the 
prevailing  rate  or  rates  as  published  in  the 
Bulletin  to  the  Department  of  the  Treasury 
Fiscal  Requirement  Manual  in  effect  for  the 
period  or  periods  over  which  the  net  profit 
share  payment  is  owed,  compounded  monthly,  on 
the  amount  of  a  net  profit  share  payment,  frem 
the  due  date  (60  days  following  the  end  of  each 
month  for  which  the  payment  was  due)  of  a  net 
profit  share  payment  until  such  payment  is  re¬ 
ceived  by  the  United  States. 
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§  390.032  Inventories . 

(a)  The  lessee  is  responsible  for  NPSL  ma¬ 
teriel  and  shall  make  proper  and  timely  cost 
and  credit  notations  for  all  materiel  movements 
affecting  NPSL  property.  The  lessee  shall  pro¬ 
vide  only  such  materiel  as  may  be  required  for 
immediate  use  or  is  consistent  with  practical, 
efficient,  and  economical  operations.  The  ac¬ 
cumulation  of  surplus  stocks  shall  be  avoided 
by  proper  materiel  control,  inventory  and  pur¬ 
chasing.  The  lessee  shall  make  timely  dis¬ 
position  of  idle  and  surplus  materiel  through 
sale. 

(b)  At  reasonable  intervals,  but  at  least 
once  every  three  years,  inventories  of  control¬ 
lable  materiel  shall  be  taken  by  the  lessee. 
Written  notice  of  intention  to  take  inventory 
shall  be  given  by  the  lessee  at  least  30  days 
before  any  inventory  is  to  be  taken  so  that 
the  Director  may  be  represented  at  the  taking 
of  inventory.  Failure  of  the  Director  to  be 
represented  at  an  inventory  shall  bind  the 
Director  to  accept  the  inventory  taken  by  the 
lessee,  except  in  the  case  of  willful  misrep¬ 
resentation  or  fraud. 

(c)  Inventory  shall  be  valued  with  any  gen¬ 
erally  accepted  accounting  method  used  by  the 
lessee  to  value  the  same  materiel  for  financial 
or  income  tax  reporting  purposes,  provided  that 
the  method  is  consistently  applied  throughout 
the  life  of  the  materiel. 

(d)  Reconciliation  shall  be  made  of  a  phys¬ 
ical  inventory  with  the  NPSL  capital  account 
by  the  lessee,  and  a  list  of  overages  and 
shortages  shall  be  available  to  the  Director 
for  audit  as  provided  in  §  390.033.  Inventory 
adjustments  of  controllable  materiel  shall  be 
made  by  the  lessee  to  the  NPSL  capital  account 
for  overages  and  shortages.  Controllable  ma¬ 
teriel  removed  from  physical  inventory  that 
has  not  been  credited  to  NPSL  operations  under 
§  390.015(a)(2)  shall  be  credited  to  NPSL 
operations  at  its  original  value,  except  that 
when  the  cost  of  the  materiel  originally  qual¬ 
ified  for  the  allowance  for  capital  recovery 
in  §  390.020,  the  credit  shall  be  calculated 
pursuant  to  §  390.021(a)(3). 

§  390.033  Audits. 

(a)  The  accounts  of  an  NPSL  lessee  or  of  a 
contractor  of  the  lessee  which  are  related  to 
NPSL  operations  shall  be  subject  to  audit  by 
DOI  or  its  appointed  agent.  Where  possible, 
the  auditor  for  DOI  shall  coordinate  audit 
efforts  with  other  nonoperators,  if  any.  DOE 
shall  have  the  right  to  inititate  an  audit  any 
time  within  thirty-six  months  of  the  due  date 
of  the  monthly  statement  that  is  to  be  audited 
or  the  date  that  the  statement  was  mailed, 
whichever  is  later,  provided,  however,  the 
audits  may  not  be  conducted  any  more  frequently 
than  once  every  year  except  upon  a  showing  of 


fraud  or  willful  misrepresentation. 

(b)(1)  When  nonoperators  of  an  NPSL  lease 
call  an  audit  in  accordance  with  the  terms 
of  their  operating  agreement,  the  Director 
shall  be  notified  of  the  audit  call  in  the 
same  manner  as  the  operator  is  notified.  DOI 
may  elect  to  send  an  auditor  with  the  audit  team 
specified  by  the  nonoperators  in  lieu  of  calling 
fora  separate  audit  by  DOI. 

(2)  If  DOI  determines  to  call  for  an  audit, 
DOI  shall  notify  the  lessee  of  its  audit  call 
and  set  a  time  and  place  for  the  audit.  Such  a 
notice  shall  be  sent  at  least  thirty  days  before 
the  suggested  time  for  the  audit  to  allow  the 
nonoperators  to  join  in  DOI 1  s  audit  in  lieu  of 
calling  for  their  own  audit.  The  place  for  the 
audit  will  normally  be  the  place  where  the  les¬ 
see  maintains  its  records  pertaining  to  the 
NPSL  lease.  The  lessee  shall  send  copies  of  the 
notice  to  the  nonoperators  on  the  lease.  The 
lessee  shall  use  reasonable  effort  to  notify 
all  nonoperators,  but  failure  to  include  one  or 
more  nonoperators  in  the  notification  shall  not 
void  the  notice. 

(3)  When  DOI  calls  for  an  audit,  DOI  may 
suggest  the  date  and  time  when  the  audit  may 
commence.  The  estimated  duration  of  the  audit 
may  be  mentioned  to  the  lessee  as  well  as  to  the 
other  nonoperators  who  may  elect  to  supply  and 
auditor  for  their  own  audit  purposes.  The 
lessee's  office  where  the  audit  will  be  held 
may  be  named  or,  if  not  known,  inquired  about. 
If  a  visit  to  a  field  plant  or  field  office  is 
contemplated  by  the  government  auditor,  such 
a  field  trip  may  be  mentioned .  If  DOI  expresses 
a  desire  to  review  a  period  on  which  the  thirty- 
six  month  time  limitation  has  expired,  it  is 
the  lessee's  prerogative  to  allcw  the  review 
or  to  request  that  DOI  adhere  to  the  time 
limitation  specified  in  these  regulations. 

(c) (1)  Exceptions  to  the  accounting  by  the 
lessee,  whether  in  favor  of  the  government  or 
the  lessee,  shall  be  noted  in  a  report  to  the 
lessee.  The  lessee  shall  have  60  days  from 
the  mailing  of  a  notice  of  exception  to  agree 
to  the  adjustments  proposed  by  the  DOI  au¬ 
ditor  or  to  object  to  the  proposed  adjustments. 
If  the  lessee  accepts  the  proposed  adjustments, 
the  adjustment  shall  be  booked  in  the  month 
in  which  the  lessee  agrees  to  the  adjustment, 
except  where  such  adjustment  would  have  resulted 
in  a  change  in  any  net  profit  share  payment  due 
the  United  States.  In  such  a  case,  there  shall 
be  a  redetermination  of  the  NPSL  capital  account 
pursuant  to  §  390.034. 

(2)  If  the  lessee  disagrees  with  the  adjust¬ 
ment,  the  lessee  shall  have  the  right  to  appeal 
the  adjustment  to  the  Director. 

(d)  Upon  receipt  of  an  agreement  by  the  gov¬ 
ernment  auditor  that  there  are  no  required  audit 
adjustments,  upon  final  determination  with  re¬ 
spect  to  any  audit  adjustment  proposed  by  the 
government  auditor,  or  upon  the  lapse  of  thirty- 
six  months  frcm  the  due  date  or  date  of  mailing 
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of  the  statement  of  account  on  an  NPSL  lease, 
Whichever  canes  later,  the  books  shall  be  closed 
for  audit  adjustment  purposes,  except  upon  a 
showing  of  fraud  or  willful  misrepresentation. 

(e)  Records  required  to  be  kept  under 
§  390.030(a)  shall  be  made  available  for 
inspection  by  any  authorized  agent  of  DOI  at 
any  time  during  normal  business  hours  upon  the 
request  of  the  Director  or  other  authorized 
official. 

§  390.034  Redetermination  and  appeals. 

(a)  If,  as  a  result  of  an  inspection  of  rec¬ 
ords  or  an  audit  under  §  390.033,  the  Director 
determines  that  there  is  an  error  in  the  NPSL 
capital  account  or  an  error  in  calculating  the 
net  profit  share  payment,  whether  in  favor  of 
the  government  or  the  lessee,  the  Director 
shall  redetermine  the  net  profit  share  base 
and  recalculate  the  net  profit  share  payment 
due  the  United  States  and  notify  the  lessee  of 
the  recalculation. 

(b)  The  lessee  shall  pay  any  additional 
amount  of  net  profit  share  payment  owed  plus 
interest,  compounded  monthly ,  from  the  date 
that  the  payment  was  due  until  the  date  it  is 
actually  paid.  Interest  shall  be  calculated 
at  the  prevailing  rate  or  rates  as  published 
in  the  Bulletin  to  the  Department  of  the  Trea¬ 
sury  Fiscal  Requirements  Manual,  in  effect  for 
the  period  or  periods  over  Which  the  payment 
is  owed. 

(c)  If  the  recalculated  profit  share  payment 
is  less  than  the  amount  paid  the  United  States, 
the  lessee  shall  apply  such  overpayment  to  the 
next  profit  share  payment. 

(d)  Within  30  days  after  receiving  notice 
of  the  recalculation  as  provided  in  paragraph 
(a)  of  this  section,  the  lessee  may  appeal  the 
decision  of  the  Director  in  accordance  with  the 
appeals  provision  of  30  CFR  Part  290. 


E.  10  CFR  391,  Acquisition  and  Disposition  of 

Federal  Royalty  Interests  Taken  in  Kind,  45 
FR  9530,  February  12,  1980.  This  final 
rulemaking  is  issued  pursuant  to  the  au¬ 
thority  contained  in  section  302(b)(5)  of 
the  Department  of  Energy  Organization  Act 
(DOE  Act) .  These  regulations  supersede  the 
existing  Department  of  the  Interior  (DOI) 
regulations  on  Federal  OCS  royalty  oil  dis¬ 
posal,  found  at  30  CFR  Part  225a.  These 
regulations  will  be  effective  March  13, 
1980. 

PART  391— ACQUISITION  AND  DISPOSITION  OF  FED¬ 
ERAL  ROYALTY  INTERESTS  TAKEN  IN  KIND 

Subpart  A — General  Provisions 

Sec. 

391.001  Purpose  and  authority. 

391 . 002  Definitions . 

Subpart  B — Disposition  of  Outer  Continental 
Shelf  Royalty  Oil 

391.101  Purpose  and  scope. 

391 . 102  Definitions . 

391.110  OCS  royalty  oil  allocation. 

391.120  Reimbursement  to  lessee  for  transpor¬ 
tation. 

391.130  Exchange  agreements. 

391.140  Application;  contents. 

391.141  Action  by  the  Designated  Official. 

391.142  Action  by  DOI. 

391 . 150  Notices . 

AUTHORITY:  Act  of  August  7,  1953,  ch.  345, 
secs.  5,  6  and  8,  67  Stat.  464,  465,  468  (43 
U.S.C.  1334,  1335  and  1337),  as  amended  by 

secs.  204,  205  and  208,  Pub.  L.  95-372,  92 

Stat.  636-640,  640-646,  666-668;  secs.  302,  303 
and  644,  Pub.  L.  95-91,  91  Stat.  578-599,  579- 
580,  599  (42  U.S.C.  7152,  7153,  and  7254);  E.O. 
12009,  42  FR  46267. 

Subpart  A— General  Provisions 

§  391.001  Purpose  and  authority. 

The  regulations  in  this  Part  391  specify  the 
procedures,  terms,  and  conditions  for  the 
acquisition  and  disposition  of  Federal  royalty 
interests  taken  in  kind  and  are  issued  pursuant 
to  section  302(b)(5)  of  the  DOE  Act. 

§  391.002  Definitions . 

For  purposes  of  this  Part  391 — 

"Notice  of  Availability  of  Royalty  Oil"  means 
a  notice  published  in  the  Federal  Register  by 
DOI  to  advise  interested  parties  that  royalty 
oil  is  being  made  available  for  purchase  by- 
qualified  small  refiners  or  purchasers  and  the 
approximate  volume  of  oil  which  may  be  avail¬ 


able. 

"Operator"  means  the  owner  of  operating  rights 
or  the  designee  of  such  parties  who  own  the 
operating  rights  including  the  lessee,  who  per¬ 
forms  the  necessary  functions  relating  to  oil 
and  gas  production. 

"Refinery  capacity"  means  actual  certified 
refining  capacity  on  a  barrel  per  calendar  day 
basis,  as  determined  by  the  Economic  Regulatory 
Administration  of  DOE. 

Subpart  B — Disposition  of  Outer  Continental 
Shelf  Royalty  Oil 

§  391.101  Purpose  and  scope. 

The  regulations  in  this  Subpart  B  establish 
the  policy  and  procedures  for  the  disposition 
of  royalty  oil  taken  in  kind  from  Federal  OCS 
oil  and  gas  leases  issued  pursuant  to  OCSLA. 

§  391.102  Definitions . 

For  purposes  of  this  Subpart  B: 

"Allotment"  means  the  discrete  quantity  of 
royalty  oil  to  be  sold  to  a  purchaser.  The 
quantity  of  oil  in  an  allotment  shall  be  deter¬ 
mined  by  DOI  and  shall  be  contained  in  the  "No¬ 
tice  of  Availability  of  Royalty  Oil." 

"Fair  market  value"  means  the  value  of  oil 
determined  by  DOI  (1)  computed  at  a  unit  price 
equivalent  to  the  average  unit  price  at  which 
such  oil  was  sold  pursuant  to  a  lease  during 
the  period  for  which  any  royalty  or  net  profit 
share  is  accrued  or  reserved  to  the  United 
States  pursuant  to  such  lease,  or  (2)  if  there 
were  no  such  sales,  or  if  DOI  finds  that  there 
were  insufficient  number  of  such  sales  to  equi¬ 
tably  determine  such  value,  cctiputed  at  the 
average  unit  price  at  which  oil  was  sold  pursu¬ 
ant  to  other  leases  in  the  same  region  of  the 
OCS  during  such  period,  or  (3)  if  there  were 
no  sales  of  oil  from  such  region  during  such 
period,  or  if  DOI  finds  that  there  are  an 
insufficient  number  of  such  sales  to  equitably 
determine  such  value,  at  an  appropriate  price 
determined  by  DOI. 

"Lessee"  means  the  holder  of  a  Federal  OCS  oil 
and  gas  lease  issued  under  the  OCSLA  who  is 
authorized  to  develop  and  produce  oil  and  gas, 
including  all  parties  holding  such  authority  by 
or  through  the  lessee. 

"OCS  royalty  oil"  means,  for  a  section  8 
lease,  that  amount  of  oil  that  DOI  has  deter¬ 
mined  to  take  in  kind  in  satisfaction  of  the 
section  8  lessee's  royalty  obligation.  "OCS 
royalty  oil"  means,  for  a  section  6  lease, 
that  amount  of  oil  that  the  lessee  elects  and 
that  DOI  accepts  as  payment  in  satisfaction  of 
the  lessee's  royalty  obligation. 

"Point  of  delivery"  means  the  place  at  which 
OCS  royalty  oil,  or  the  quantity  thereof  in  a 
ccmningled  stream,  is  delivered  by  the  lessee 
to  the  United  States  and  ownership  of  the  OCS 


1-111 


royalty  oil  is  transferred  simultaneously  by 
the  United  States  to  the  small  refiner/pur- 
chaser.  With  respect  to:  (1)  all  leases  issued 
after  October  1969,  the  point  of  delivery  shall 
be  a  place  designated  by  or  acceptable  to  the 
designated  official.  The  deliveries  normally 
shall  be  made  imnediately  downstream  frcm  the 
place  of  measurement  of  such  oil  or  of  the 
corrmingled  stream  containing  such  oil,  after 
separation  arxi  treating  processes;  provided, 
however,  that  if  such  measurement  is  at  an 
offshore  location  and  such  oil  is  cctrmingled 
after  such  measurement  with  other  untreated  oil 
and  is  transported  to  a  treating  facility  for 
treating  and  final  measurement,  the  point  of 
delivery  may  be  immediately  downstream  of  the 
place  of  final  measurement;  and  provided  fur¬ 
ther,  that  the  point  of  delivery  may  be  at  any 
other  place  which  the  designated  official 
determines  is  practical  for  both  the  lessee  and 
the  purchaser,  and  which  ensures  proper  safe¬ 
guards  for  the  environment;  and  (2)  section  8 
leases  issued  prior  to  October  1969,  the  point 
of  delivery  shall  be  a  place  designated  by  the 
lessee . 

"Purchaser"  means  any  member  of  the  public 
who  complies  with  §  391.140(b).  , 

"Regulated  price"  means  the  highest  price  (a) 
at  which  oil  my  be  sold  pursuant  to  the  Bner- 
gency  Petroleum  Allocation  Act  of  1973  (Pub.  L. 
93-159,  87  Stat.  628  (15  U.S.C.  751,  et  seq.)) 
and  any  rule  or  order  issued  under  such  Act,  or 
(b)  at  which  Federal  oil  my  be  sold  under  any 
provision  of  law  or  rule  or  order  thereunder 
which  sets  a  price  (or  manner  for  determining  a 
price)  for  oil. 

"Section  6  lease"  means  an  oil  and  gas  lease 
originally  issued  by  any  State  and  currently 
maintained  in  effect  pursuant  to  section  6  of 
the  OCSLA. 

"Section  8  lease"  means  an  oil  and  gas  lease 
issued  by  the  United  States  pursuant  to  section 
8  of  the  OCSLA. 

"Small  refiner"  means  an  cwner  of  an  existing 
refinery  or  refineries  who  can  demonstrate  its 
qualification  as  a  small  business  concern  under 
the  rules  of  the  Smll  Business  Administration, 
both  at  the  time  of  application  and  at  the  time 
of  award  of  the  contract  to  purchase  such  oil. 
The  combined  refinery  capacity  of  a  small  refin¬ 
er  shall  be  employed  in  determining  if  a  small 
refiner  has  demonstrated  its  qualification 
under  the  preceding  sentence. 

§  391.110  PCS  royalty  oil  allocation. 

(a)  Determination  by  the  Secretary  of _ the 

Interior.  The  Secretary  of  the  Interior,  after 
consultation  with  the  Secretary  of  Energy ,  shall 
make  a  determination  whether  smll  refiners  have 
access  to  adequate  supplies  of  oil  at  equitable 
prices.  The  determination  by  the  Secretary  of 
the  Interior  shall  be  mde  prior  to  any  offer 
to  sell  OCS  royalty  oil  and  shall  be  published 


in  the  Federal  Register  concurrent  with  or 
included  in  the  publication  of  the  Notice  of 
Availability  of  Royalty  Oil. 

(b)  Allocation  to  smll  refiners.  (1)  Upon 
a  determination  by  the  Secretary  of  the  Interior 
under  paragraph  (a)  of  this  section  that  small 
refiners  do  not  have  access  to  adequate  supplies 
of  oil  at  equitable  prices,  DOI  my  offer  CCS 
royalty  oil  for  sale  to  smll  refiners.  Such 
oil  my  be  sold  only  to  smll  refiners  upon 
application  filed  in  accordance  with  §  391.140 
(a).  Such  oil  my  only  be  purchased  for  pro¬ 
cessing  or  use  in  a  smll  refiner's  refinery  or 
refineries  and  my  not  be  resold  in  kind. 

(2)  All  sales  of  royalty  oil  to  smll  refin¬ 
ers  shall  be  mde  at  not  more  than  the  regulat¬ 
ed  price  or,  if  no  regulated  price  applies,  at 
the  fair  mrket  value  of  the  oil.  A  charge  for 
the  cost  of  administration  of  an  amount  equal 
to  one— half  percent  of  the  sale  price  shall  be 
levied  for  each  barrel  of  OCS  royalty  oil  sold 
to  smll  refiners. 

(3)  When  available  OCS  royalty  oil  is  insuf¬ 
ficient  to  satisfy  the  requirements  of  all  smll 
refiners  who  have  mde  application,  Idie  oil 
shall  be  allocated  among  such  smll  refiners  by 
a  drawing  or  on  an  equitable  prorated  basis,  as 
determined  by  the  designated  official. 

(4)  No  smll  refiner  shall  be  awarded  con¬ 
tracts  for  volumes  of  OCS  royalty  oil  that, 
when  added  to  volumes  of  other  Federal  royalty 
oil  purchased  by  the  smll  refiner  under  30  CFR 
Part  225  or  Subpart  C  of  this  Part,  are  in 
excess  of  60  percent  of  the  combined  refinery 
capacity  of  that  smll  refiner . 

(5)  Allocations  of  OCS  royalty  oil  shall- be 
based  upon  the  refinery  capacity  as  certified 
by  ERA  at  the  time  of  application;  provided 
that,  in  the  case  of  new  or  expanded  refinery 
capacity  for  which  no  ERA  certification  exists 
that  is  scheduled  to  come  into  operation  between 
the  date  of  application  and  three  months  prior 
to  the  anticipated  effective  date  of  the  award 
of  contracts  as  indicated  in  the  Notice  of 
Availability  of  Royalty  Oil,  the  designated 
official  my  base  an  allocation  upon  financial 
and  engineering  data  certified  by  the  smll 
refiner  on  anticipated  capacity  and  date  of 
operation.  Such  data  must  be  sufficient  to 
allow  the  designated  official  to  determine  the 
capacity  of  the  new  or  expanded  refinery.  No 
contract  shall  be  aw/arded  unless,  three  months 
prior  to  the  date  of  contract  award,  the  smll 
refiner  provides  to  the  designated  official  ERA 
certification  confirming  such  determination  of 
capacity.  However,  in  the  case  of  the  sales  of 
royalty  oil  anticipated  to  be  effective  on  July 
1,  1960,  allocations  of  OCS  royalty  oil  may  be 
based  upon  such  ERA  determination  of  refinery 
capacity  as  DOI,  by  notice  in  the  Federal  Reg¬ 
ister,  my  decide  to  accept. 

(bT  Allotments  to  purchasers.  (1)  DOI  may 
sell  OCS  royalty  oil  to  purchasers  only  in 
accordance  with  any  provision  of  law,  or  regula- 
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tions  issued  in  accordance  with  such  provisions, 
that  provide  for  DOE  to  allocate,  transfer, 
exchange,  or  sell  oil  in  amounts  or  at  prices 
determined  by  such  provision  of  law  or  regula¬ 
tions  . 

(2)  Upon  a  determination  by  the  Secretary  of 
the  Interior  under  paragraph  (a)  of  this  section 
that  small  refiners  do  have  access  to  adequate 
supplies  of  crude  oil  at  equitable  prices,  DOI 
may  offer  OCS  royalty  oil  for  sale  to  purchas¬ 
ers.  Such  oil  shall  be  sold  only  in  equal  al¬ 
lotments,  by  competitive  bidding,  to  purchasers 
in  accordance  with  the  regulations  contained  in 
this  subpart  and  may  not  be  resold  in  hind. 

(3)  All  bids  submitted  by  purchasers  of  OCS 
royalty  oil  must  be  filed  in  accordance  with 
§  391.140(b).  All  sales  of  royalty  oil  shall 
be  made  at  the  regulated  price  or,  if  no  regu¬ 
lated  price  applies,  at  not  less  than  the  fair 
market  value  of  the  oil. 

(4)  Allotments  of  OCS  royalty  oil  shall  be 
awarded  to  purchasers  who  are  the  highest  bid¬ 
ders. 

(5)  No  purchaser  shall  receive  more  than  one 
allotment  of  the  oil  offered  at  each  individual 
OCS  royalty  oil  sale. 

(6)  When  two  or  more  purchasers  bid  the  same 
price  for  the  offered  OCS  royalty  oil  and  their 
bids,  by  virtue  of  their  amount,  make  them  eli¬ 
gible  for  allotments,  a  drawing  shall  be  held 
to  determine  which  purchasers  shall  receive 
allotments  if  there  are  more  purchasers  than 
allotments. 

(7)  If  a  purchaser  is  selected  for  receipt  of 
an  allotment  and  if  the  purchaser's  oil  supply 
requirements,  as  stated  in  the  application  filed 
in  accordance  with  §  391.140(b)(3),  exceed  the 
allotment  of  oil,  the  purchaser  shall  receive 
only  an  amount  of  oil  equal  to  the  allotment  of 
oil . 

(8)  If  a  purchaser  is  selected  for  receipt  of 
an  allotment  and  if  the  purchaser's  oil  supply 
requirements,  as  stated  in  his  application  filed 
in  accordance  with  §  391.140(b)(3),  are  less 
than  the  allotment  of  oil,  the  purchaser  shall 
receive  only  that  amount  of  oil  requested  in 
the  application. 

(9)  If,  after  all  allotments  have  been  sold, 
an  amount  of  oil  refrains  that  is  determined  by 
DOI  to  be  large  enough  for  sale,  the  excess  oil 
shall  be  made  available  for  sale  as  another 
allotment  or  allotments  at  that  time.  Such 
allotments  may  be  used  to  increase  the  allot¬ 
ments  previously  made. 

(10)  A  charge  for  the  cost  of  administration 
of  an  amount  equal  to  one-half  percent  of  the 
sales  price  as  provided  for  in  paragraph  3  of 
this  section  shall  be  levied  for  each  barrel  of 
royalty  oil  sold  to  purchasers. 

(d)  Allocation  or  allotments  frcm  section  6 
leases  and  certain  section  8  leases.  OCS  roy¬ 
alty  oil  produced  under  a  section  6  lease  may 
be  made  available  for  sale  only  when  the  les¬ 
see  elects  and  DOI  accepts  the  royalty  oil  as 


payment  in  satisfaction  of  the  lessee's  royalty 
obligation.  OCS  royalty  oil  produced  from 
either  section  6  or  section  8  leases  that  are 
in  dispute  between  the  United  States  and  a 
State  as  to  ownership  may  be  made  available  for 
sale  only  with  the  concurrence  of  that  State, 
and  evidence  of  such  concurrence  shall  be  furn¬ 
ished  by  the  small  re finer /purchaser  applicant 
at  such  time  as  may  be  specified  by  the  desig¬ 
nated  official. 

§  391.120  Reimbursement  to  lessee  for  trans¬ 
portation. 

(a)  When  the  point  of  delivery  for  OCS 
royalty  oil  produced  under  a  section  8  lease 
is  to  be  other  than  on  or  inmedia tely  adjacent 
to  the  leased  area  frcm  which  the  oil  is  pro¬ 
duced,  the  small  refiner/purchaser  shall 
promptly  reimburse  the  lessee  for  the  cost  of 
transporting  the  oil  to  the  point  of  delivery. 
Such  reimbursement  shall  be  monthly  or  at  such 
other  interval  as  may  be  determined  by  the 
designated  official. 

(b)  The  cost  of  transportation  shall  be 
approved  by  the  designated  official  and  may  be 
deducted  frcm  the  value  of  the  oil  at  the  point 
of  delivery  in  calculating  payments  to  be  made 
to  the  United  States.  The  United  States  guar¬ 
antees  payments  to  the  lessee  for  such  cost  of 
transportation . 

§  390.130  Exchange  agreement. 

(a)  Notwithstanding  that  OCS  royalty  oil  pur¬ 
chased  by  a  small  refiner/purchaser  cannot  be 
resold,  a  small  refiner/purchaser  may  enter 
into  an  agreement  providing  for  the  exchange  of 
OCS  royalty  oil  purchased  for  other  oil  on  an 
equivalent  volume  of  value  basis.  When  a  small 
refiner/purchaser  anticipates  entering  into  an 
exchange  agreement  for  any  of  the  OCS  royalty 
oil  that  it  may  purchase,  complete  information 
regarding  such  agreement  shall  be  included  with 
the  application  to  purchase  OCS  royalty  oil, 
unless  a  later  date  for  submission  of  such 
information  is  specified  by  the  designated 
official. 

(b)  Exchange  of  OCS  royalty  oil  shall  not 
be  authorized  unless  the  agreement  has  been 
approved  by  DOI  and  shall  beccme  effective  only 
upon  such  approval. 

§  391.140  Application;  contents. 

(a)  Small  refiner  applications .  To  apply 
for  the  purchase  of  OCS  royalty  oil  offered 
for  sale  to  small  refiners,  an  applicant  must 
file  an  application  during  the  application  pe¬ 
riod  (as  specified  in  the  Notice  of  Availability 
of  Royalty  Oil)  with  the  designated  official 
of  the  Area  or  region  in  which  the  oil  is 
produced.  Such  application  shall  be  filed  in 
triplicate  and  shall  include: 
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(1)  Name  and  address  of  the  applicant  and 
location  of  its  refinery  or  refineries,  disclo¬ 
sure  of  the  applicant's  affiliation  or  asso¬ 
ciation  with  any  other  refiner  of  oil  or  any 
other  business  entity  if  such  relationship 
exists,  and  a  statement  of  the  reasons  which 
are  the  bases  of  the  applicant1  s  belief  that 
it  qualifies  as  a  small  business  concern  under 
the  rules  of  the  Small  Business  Administra¬ 
tion.  The  application  should  also  include  a 
self  certification  by  the  chief  executive 
officer  of  the  small  refiner,  or  his/her  desig¬ 
nee,  that  the  refiner  is  a  small  business 
concern  in  accordance  with  the  rules  and  regu¬ 
lations  of  the  Small  Business  Administration; 

(2)  Certified  capacity  of  the  applicant's 
refinery  or  refineries  in  crude  throughput  of 
barrels  of  oil  per  calendar  day,  as  determined 
by  the  Economic  Regulatory  Administration  of 
DOE,  the  amount,  source  and  grade  of  all  oil 
currently  available  to  the  applicant  frcm  the 
applicant's  own  production  or  by  purchase, 
including  any  outstanding  OCS  or  onshore  royalty 
oil  contracts  at  the  time  of  application,  and 
in  the  case  of  idle  facilities  or  those  under 
construction,  the  onstream  date; 

(3)  In  the  case  of  new  or  expanded  refinery 
capacity  for  which  no  ERA  certification  exists 
that  is  scheduled  to  ccme  into  operation  between 
the  date  of  application  and  three  months  prior 
to  the  anticipated  effective  date  of  the  award 
of  contracts  as  indicated  in  the  Notice  of 
Availability  of  Royalty  Oil,  financial  and 
engineering  data  certified  by  the  small  refiner 
on  anticipated  capacity  and  date  of  operation; 
such  data  must  be  sufficient  to  allow  the 
designated  official  to  determine  refinery  ca¬ 
pacity; 

(4)  Minimum  amount  and  grade  of  additional 
oil  required  to  meet  the  applicant's  refining 
capacity  and  the  field  or  fields  that  the  appli¬ 
cant  believes  offer  a  potential  source  of  OCS 
royalty  oil  supply; 

(5)  Tabulation  for  the  last  12  months  of 
refinery  operation  of  the  amount  and  grade  of 
oil  refined  by  the  applicant  each  month  and  the 
kind  and  amount  of  the  principal  finished  prod¬ 
ucts  . 

(b)  Purchaser  applications.  To  receive  OCS 
royalty  oil  that  is  for  sale  to  the  public,  a 
purchaser  applicant  shall  file  an  application 
during  the  application  period  (as  indicated  in 
the  Notice  of  Availability  of  Royalty  Oil)  with 
the  designated  official  of  the  Area  or  Region 
in  which  the  oil  is  produced.  Such  application 
shall  be  filed  in  triplicate  and  shall  include: 

(1)  Name  and  address  of  the  applicant; 

(2)  Amount  of  the  applicant's  bid  per  barrel 
per  grade  of  oil  ( such  bid  shall  not  exceed  the 
ceiling  price  of  oil  as  prescribed  by  DOE  in 
Part  212  of  this  chapter) ;  and 

(3)  Number  of  barrels  and  the  grade  of  oil 
that  the  applicant  desires  to  purchase. 


§  391 . 141  Action  by  the  designated  official. 

. 

(a)  The  designated  official  shall  examine 
each  application  filed  and,  as  appropriate, 
shall  request  additional  information  if  the 
information  included  in  the  submitted  applica¬ 
tion  is  inadequate  or  unsatisfactory.  If  an 
application  is  received  after  the  close  of  the 
application  period  (as  indicated  in  the  Notice 
of  Availability  of  Royalty  Oil) ,  the  application 
shall  be  automatically  rejected.  If  additional 
information  is  requested  by  the  designated 
official,  it  must  be  received  in  the  office  of 
the  designated  official  by  the  time  specified 
by  the  designated  official  or  the  application 
shall  be  automatical ly  rejected. 

(b)  After  the  close  of  the  application  period 
and  the  receipt  of  any  additional  requested 
information,  the  designated  official  shall 
furnish  a  report  to  the  Director  who  will  make 
appropriate  recarmendations  to  the  Secretary 
of  the  Interior. 

§  391.142  Action  by  DPI. 

After  determinations  are  made  to  take  OCS 
royalty  oil  in  kind,  the  Secretary  of  the 
Interior  shall  make  the  determination  specified 
in  §  391.110(a).  Upon  publication  of  such  de¬ 
termination  in  the  Federal  Register,  such  OCS 
royalty  oil  shall  be  offered  for  sale.  DOI,  by 
the  publication  of  a  Notice  of  Availability  of 
Royalty  Oil  in  the  Federal  Register,  shall 
specify  the  manner  in  which  the  sale  is  to  be 
effected,  the  approximate  quantity  of  royalty 
oil  to  be  offered,  the  closing  date  for  the 
receipt  of  applications  for  royalty  oil,  other 
general  administrative  details  concerning  the 
application,  and  the  allocation  and  contract 
award  process  for  the  royalty  oil .  Ihe  Notice 
of  Availability  of  Royalty  Oil  shall  describe 
generally  the  terms  upon  which  the  royalty  oil 
contract  will  be  awarded.  In  addition,  the 
Secretary  of  the  Interior  may  authorize  the 
Director  or  other  designated  official  of  the 
USGS  to  execute  on  behalf  of  the  United  States 
any  contract  for  the  sale  of  OCS  royalty  oil, 
to  approve  any  exchange  agreement,  and  to 
determine  the  amount  and  type  of  bond  or  other 
security  to  be  required  frcm  a  small  refiner/ 
purchaser  in  accordance  with  any  contract. 

§  391.150  Notices ♦ 

(a)  The  designated  official  shall  notify  the 
section  8  lessees  who  shall  be  required  to 
provide  OCS  royalty  oil  to  a  small  refiner/ 
purchaser  under  a  new  contract  at  least  30  days 
prior  to  the  date  on  which  the  first  delivery 
of  such  oil  is  to  commence. 

(b)  When  delivery  of  OCS  royalty  oil  is  to  be 
suspended  or  terminated,  the  designated  offi¬ 
cial  shall,  if  practicable,  notify  the  lessees 
who  are  providing  such  oil  at  least  30  days 
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prior  to  the  date  on  which  delivery  is  to  be 
suspended  or  terminated. 


' 


. 


' 


. 


' 


F .  15  CFk  922,  Designation  and  Management  of 

Marine  Sanctuaries,  Title  15  CFR,  revised 

as  of  January  1,  1980. 

1.  Preamble,  15  CFk  922,  Designation  and 
Management  of  Marine  Sanctuaries,  44  FR  44831, 
July  31,  1979. 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric  Administration 
15  CFR  Part  922 

Designation  and  Management  of  Marine  Sanctuar¬ 
ies 

AGENCY:  National  Oceanic  and  Atmospheric  Ad¬ 
ministration  (NOAA) ,  Department  of  Comer ce. 

ACTION :  Final  rule . 


SUMMARY:  These  regulations  revise  existing 
regulations  which  prescribe  the  procedures  for 
nominating  and  designating  marine  sanctuaries, 
establishing  appropriate  management  systems 
within  designated  sanctuaries  and  enforcing 
compliance  with  these  management  systems.  The 
regulations  reflect  new  approaches  and  inter¬ 
pretations  developed  by  NOAA  during  the  admin¬ 
istration  of  the  program  to  date. 

EFFECTIVE  DATE:  July  31,  1979. 

[44  FR  44837,  July  31,  1979] 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Chandler,  Director,  Sanctuary  Programs 
Office,  Office  of  Coastal  Zone  Management,  Page 
Building  1,  3300  Whitehaven  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20235;  (202)  634-4236. 

SUPPLEMENTARY  INFORMATION: 

On  February  5,  1979,  NOAA  published  proposed 
revisions  to  its  General  Marine  Sanctuaries 
regulations  pursuant  to  Title  III  of  the  Marine 
Protection,  Research  and  Sanctuaries  Act  of 
1972,  Pub.  L.  92-532,  16  U.S.C.  1431-1434 

(the  Act).  Written  corrments  were  requested 
by  April  6,  1979.  Corrments  were  received  frcm 
three  members  of  the  House  of  Representatives, 
ten  Federal  agencies,  eleven  State  reviewers, 
seven  industrial  groups,  fourteen  environmen¬ 
tal  groups,  two  Regional  Fishery  Management 
Councils  and  three  other  ccmmentators .  These 
corrments  have  been  considered  in  preparing 
these  regulations. 

DISCUSSION  OF  MAJOR  ISSUES  AND  NOAA  RESPONSES 

Be  lew  is  a  discussion  of  the  major  cements. 


It  is  followed  by  a  section-by-section  discus¬ 
sion  of  the  additional  comments  received. 

Breadth  of  Criteria:  A  number  of  reviewers 
felt  that  the  criteria  by  which  an  area  would 
be  judged  eligible  for  inclusion  on  a  List  of 
Recommended  Areas  and  ultimately  for  designa¬ 
tion  as  a  sanctuary  and/or  the  criteria  by 
which  selection  of  Active  Candidates  would  be 
made  were  unclear.  Suggestions  included  qual¬ 
ifying  only  those  areas  which  are  "most  unique, 
rare  or  distinctive"  or  "unique"  resources.  In 
particular,  criterion  (b)(2),  "a  marine  ecosys¬ 
tem  of  exceptional  richness  ..."  was  thought 
to  open  up  the  possibility  of  vast  areas  for 
inclusion.  One  reviewer  thought  the  present 
classification  scheme  (present  §  923.10)  was 
preferable. 

NOAA  Response:  NOAA's  experience  and  public 
reaction  have  indicated  that  the  present  cri¬ 
teria  were  not  helpful.  Response  to  the  new 
criteria  was  generally  favorable.  NOAA  has 
rewritten  §  922.21  slightly,  including  §  922. 
21(b)(2)  to  provide  additional  focus  and  alle- 
•viate  the  concerns  expressed.  It  should  be 
kept  in  mind  that  the  criteria  of  §  922.21(b) 
are  necessarily  somewhat  broad  and  that  the 
criteria  for  the  selection  of  Active  Candidates 
will  be  the  basis  for  narrowing  the  number  of 
sites  actually  designated.  In  addition  the 
boundary  section  (922.27)  has  been  incorporated 
into  the  criteria  section  to  make  clearer  the 
intention  to  concentrate  on  discrete  areas. 

Specification  of  Boundaries:  Several  review¬ 
ers  objected  to  the  possibility,  inherent  in 
§  922.27,  that  the  boundary  of  an  area  being 
considered  for  a  narine  sanctuary  could  be 
changed  at  any  time  prior  to  the  designation, 
even  following  the  EIS  process,  conceivably 
without  consultation. 

NOAA  Response:  NOAA  agrees  that  the  regula- 
tions  as  written  raised  the  concern  expressed. 
The  regulations  have  been  reorganized  to  make 
clear  that  any  changes  in  boundaries  would 
receive  the  same  examination  and  consultation 
as  any  other  changes  made  during  the  review 
process . 

Economic  Analysis:  A  number  of  commentators 
objected  to  the  omission  of  the  economic  value 
of  resources  which  would  be  protected  by  a 
marine  sanctuary  designation  as  a  factor  to  be 
considered  in  selecting  Active  Candidates. 
These  commentators  pointed  out  that  the  economic 
consequences  of  failing  to  utilize  any  resources 
because  of  sanctuary  designation  are  to  be 
taken  into  account  under  §  922.23(a)(6)  and  ra¬ 
tional  decisionmaking  should  balance  both  fac¬ 
tors. 

NOAA  Response:  NOAA  agrees  with  these  com¬ 
ments  and  has  added  a  new  §  922.23(a)(7)  to 
add  the  economic  value  of  the  proteerted  re¬ 
sources  as  a  factor  to  be  considered.  At  the 
same  time,  NOAA  recognizes  that  seme  of  the 
values  to  be  protected  under  the  Act  are  not 
easily  quantifiable  economically  and  the  in- 
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ability  to  assign  a  clear  economic  value  to  the 
resources  of  an  area  should  not  disqualify  it 
as  a  sanctuary  candidate. 

Treatment  of  Esthetics:  Five  reviewers  felt 
that  the  esthetic  value  of  an  area  was  not 
given  the  proper  emphasis  in  the  consideration 
of  that  area  for  possible  designation  as  a 
marine  sanctuary.  Section  922.21  did  not  list 
the  esthetic  value  of  an  area  alone  as  one  of 
the  resource  values  making  it  eligible  for 
placement  on  the  List  of  Recommended  Areas  and 
thus  ultimately  for  designation  as  a  sanctuary. 
Section  922.23,  however,  did  list  the  esthetic 
value  of  the  area  as  one  of  the  factors  to  be 
considered  in  selecting  an  area  as  an  Active 
Candidate  once  it  has  been  placed  on  the  List 
of  Recommended  Areas.  Two  commentators  felt 
that  esthetics  alone  should  qualify  an  area  for 
listing  and  ultimately  designation  and  should 
therefore  be  included  as  a  separate  criteria 
under  §  922.21.  One  reviewer  felt  that  the 
esthetic  quality  of  an  area  was  "too  vague"  to 
be  considered  even  in  the  selection  of  Active 
Candidates.  Two  other  commentators  essentially 
agreed  with  NOAA's  position  that  the  esthetic 
quality  of  an  area  should  be  considered,  but 
should  not  be  the  sole  basis  for  a  sanctuary. 
They  requested  additional  clarification  that 
esthetics  not  be  the  sole  basis. 

NOAA  Response:  NOAA  believes  that  the  Act 
provides  discretion  in  treating  an  area  whose 
sole  value  is  esthetic  and  that  it  is  highly 
unlikely  that  in  practice  a  situation  will  ever 
arise  where  esthetic  value  will  not  be  combined 
with  one  or  more  of  the  criteria  listed  in  § 
922.21,  e.g.,  recreational  use  or  distinctive 
or  fragile  ecological  features  which  will  qual¬ 
ify  the  area  for  initial  listing,  and  the  es¬ 
thetic  value  will  be  one  of  the  factors  in  con¬ 
sidering  the  priority  of  the  area  for  actual 
designation.  Consequently,  NOAA  has  not  alter¬ 
ed  the  basic  treatment  of  esthetics. 

Designation  Modification:  A  number  of  re¬ 
visers  suggested  that  the  provisions  of  §  922. 
26  (b)  requiring  the  oorrpletion  of  a  full 
designation  procedure  to  modify  a  designation 
could  prove  burdensome  and  prevent  adequate 
response  to  emergency  situations. 

NOAA  Response :  NOAA  agrees  that  a  certain 
degree  of  flexibility  to  deal  with  emergency 
situations  is  necessary  but  feels  that  the  more 
appropriate  method  is  to  provide  for  limited 
emergency  regulation  in  the  Designation  docu¬ 
ment  to  ensure  through  the  amendment  procedure 
including  agency  consultation  and  public  review 
and  participation,  appropriate  review  prior  to 
modifying  the  Designation  itself.  A  provision 
for  emergency  regulation  has  been  proposed  in 
the  Flower  Gardens  Marine  Sanctuary  Designation 
Document  and  a  new  §  922.26(d)  has  been  added 
to  these  regulations  expressly  recognizing  such 
an  emergency  provision. 


SECTIQN-BY-SECTION  ANALYSIS 

(a)  Section  922.1 — Policy. — (1)  One  commen¬ 
tator  suggested  that  the  language  is  too  broad 
and  could  include  species  Whose  management  is 
primarily  the  responsibility  of  the  Regional 
Fishery  Management  Councils  under  the  Fishery 
Conservation  and  Management  Act  of  1976  (FCMA) . 

NOAA  Response:  Both  commercial  and  recrea¬ 
tional  ly  valuable  species  of  fish  and  their 
habitats  are  among  the  resources  which  a  sanc¬ 
tuary  could  be  designed  to  protect,  and  acti¬ 
vities  affecting  such  species  could  become  sub¬ 
ject  to  control  in  a  designated  sanctuary.  The 
Designation  document  described  in  §  922.26(b) 
provides  the  mechanism  for  ensuring  for  each 
sanctuary  that  only  appropriate  activities  are 
regulated  and  that  other  activities  are  excluded 
from  regulation.  There  is  no  suggestion  in  § 
922.1  that  regulation  will  include  fishing  acti¬ 
vities  or  interfere  with  the  management  respon¬ 
sibility  of  the  councils. 

(2)  One  reviewer  suggested  that  "minimum 
regulation  necessary  to  protect  legitimate  en¬ 
vironmental  interests"  be  listed  as  a  major 
goal  of  the  program. 

NOAA  Response:  Section  922.23  states  that 
the  existence  of  adequate  regulatory  authority 
to  protect  the  resources  is  a  criterion  for 
the  selection  of  Active  Candidates  (see  com¬ 
ment  (g)(5)  below).  Furthermore,  under  the 
statute  only  "reasonable  and  necessary"  regu¬ 
lations  may  be  imposed  in  any  sanctuary. 

(3)  One  commentator  suggested  that  seme  men¬ 
tion  of  the  distinction  between  the  marine 
and  estuarine  sanctuary  programs  be  made. 

NOAA  Response:  Section  922.1(d)  has  been  re¬ 
written  to  describe  briefly  the  estuarine  pro¬ 
gram  and  cross-reference  its  regulations. 

(4)  Three  carmentators  requested  additional 
clarification  of  the  extent  to  Which  compatible 
activities  are  to  be  allowed  in  a  sanctuary. 
One  commentator  suggested  that  §  922.1(c)  speci¬ 
fically  state  that  "compatible,  multiple  human 
use"  should  be  allowed;  another  suggested  that 
§  922.1(c)  specify  that  activities  Which  "can 
be  made  compatible"  with  the  sanctuary  be  speci¬ 
fically  allowed;  the  third  appears  to  suggest 
that  no  human  activity  be  allowed. 

NOAA  Response;  NOAA  feels  that  the  formula- 
tion  of  §  922.1(c)  clearly  provides  that  com¬ 
patible  activities  may  take  place  in  a  sanc¬ 
tuary  and  this  adequately  responds  to  the  con¬ 
cerns  of  the  first  two  comments .  It  does 
not  agree  with  the  third  commentator  that  no 
human  activities  should  be  allowed.  NOAA's 
interpretation  is  supported  by  the  legislative 
history  of  the  Act. 

(5)  Two  commentators  found  that  §  922.1  (a) 
and  (b)  were  "somewhat  contradictory." 

NOAA  Response:  Section  922.1(b)  establishes 
a  "primary  emphasis"  for  the  program  within 
the  broader  purposes  described  in  §  922.1(a). 
No  inconsistency  results. 
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(6)  One  conmentator  requested  clarification 
of  the  distinction  between  "natural"  and  "bio¬ 
logical"  resources.  A  second  conmentator  sug¬ 
gested  that  "natural"  should  read  "physical." 

NOAA  Response:  Natural  resources  includes 
physical  resources.  NOAA  prefers  the  somewhat 
broader  term. 

(7)  One  conmentator  suggested  that  the  pur¬ 
poses  should  include  preservation  and  restora¬ 
tion  for  research  purposes. 

NOAA  Response:  The  significance  of  an  area 
for  research  purposes  is  listed  as  a  criterion 
for  the  selection  of  Active  Candidates  under  § 
922.23.  NOAA  feels  this  provision  sufficiently 
emphasizes  the  importance  of  research,  which  is 
not  among  the  values  specifically  listed  in  the 
Act. 

(8)  Two  commentators  objected  to  using  cumu¬ 
lative  impacts  to  determine  whether  or  not 
activities  will  be  allowed  in  a  sanctuary. 

NOAA  Response;  NOAA  feels  that  cumulative 
impacts  can  be  as  significant  to  the  destruction 
of  resources  as  other  impacts  and  assessing 
these  impacts  with  respect  to  certain  activities 
is  important.  It  may  be  necessary  to  restrict 
or  ban  certain  activities  to  control  impacts 
including  cumulative  impacts. 

(9)  One  conmentator  suggested  language  re¬ 
drafting  §  922.1(a)  to  clarify  the  reason  for 
identifying  distinctive  areas. 

NOAA  Response:  NOAA  has  redrafted  this  sec¬ 
tion  as  suggested. 

(10)  One  commentator  suggested  clarification 
as  to  who  determines  whether  a  use  is  detrimen¬ 
tal. 

NOAA  Response:  The  regulations  as  a  whole 
set  forth  the  procedures  for  making  this  deter¬ 
mination,  which  procedures  include  review  of 
the  initial  submission,  consultations  with 
other  Federal  agencies,  State  and  local  gov¬ 
ernments  and  interested  parties,  and  the  full 
EIS  procedure. 

(11)  Two  ocrmentators  suggested  specifying 
additional  programs  closely  related  to  marine 
sanctuaries . 

NOAA  Response:  NOAA  has  added  the  programs 
suggested. 

(12)  One  conmentator  questioned  the  phrase, 
"Congressional  design. " 

NOAA  Response:  This  phrase  has  been  deleted. 

(b)  Section  922 . 2 — Definitions .  —  ( 1 )  One 
conmentator  suggested  that  terms  such  as  "ex¬ 
ceptional  richness,"  "sufficient"  and  "degra¬ 
dation,  "  be  more  specifically  defined. 

NOAA  Response;  This  comment  relates  essen¬ 
tially  to  the  breadth  of  the  criteria  and  is 
analyzed  in  connection  with  §§  922.21  and  922. 
23. 

( 2 )  One  conmentator  questioned  whether  the 
definition  of  "ocean  waters"  in  section  922.2(e) 
excluded  from  consideration  marine  sanctuary 
sites  in  estuarine  areas  lying  inland  of  the 
baselines  from  which  the  territorial  sea  is 
measured. 


NOAA  Response:  Exclusion  of  such  areas  was 
unintentional.  This  definition  appears  to  be 
unnecessary  and  has  been  deleted. 

(3)  One  commentator  requested  that  the  area 
of  the  Great  Lakes  eligible  for  cons iderat ion 
for  marine  sanctuaries  be  defined. 

NOAA  Response:  NOAA  has  included  the  defini¬ 
tion  of  the  Great  Lakes  contained  in  the  Coast¬ 
al  Zone  Management  Act. 

(4)  One  commentator  objected  to  the  exclusion 
of  the  Trust  Territories  of  the  Pacific  Islands 
from  the  definition  of  "United  States"  in  §  922. 
2(d). 

NOAA  Response:  This  emission  was  inadvertent 
and  has  been  corrected. 

(c)  Section  922.10 — Effect  of  Marine  Sanctu¬ 
ary  Designation. —  One  conmentator  felt  that 
NOAA  should  specify  the  manner  in  which  recog¬ 
nized  principles  of  international  law  would  be 
applied  where  sanctuaries  include  areas  outside 
the  territorial  sea. 

NOAA  Response;  Following  consultation  with 
the  State  Department,  NOAA  has  determined  that 
such  application  must  be  made  on  a  case-by-case 
basis  to  ensure  conformance  with  the  evolving 
principles  involved. 

(d)  Section  922.20 — Submission  of  Recommenda¬ 
tions  . — ( 1 )  One  commentator  suggested  that  the 
format  for  submission  should  include  a  descrip¬ 
tion  of  past  uses  as  well  as  present  and  pro¬ 
spective  uses. 

NOAA  Response:  NOAA  has  incorporated  this 
suggestion  in  the  format. 

(2)  One  commentator  suggested  that  the  regu¬ 
lations  should  establish  a  more  affirmative 
role  for  NOAA  rather  than  an  implicitly  pas¬ 
sive/reactive  role. 

NOAA  Response;  Based  on  past  experience, 
NOAA  anticipates  that  for  the  most  part  poten¬ 
tial  sites  will  be  brought  to  NOAA's  attention 
initially  by  interested  persons  outside  the 
agency.  NOAA  has  actively  solicited  this  help 
and  relies  upon  the  expertise  and  experience 
provided.  NOAA  on  its  own  could  prepose  an 
appropriate  area  for  inclusion  on  the  list 
and  §  922.20(a)  has  been  rewritten  to  make 

this  possibility  explicit. 

(3)  One  commentator  requested  that  a  copy  of 
any  submission  be  forwarded  to  the  State  or 
States  most  affected  upon  receipt;  a  second 
commentator  suggested  that  notification  be  giv¬ 
en  to  the  affected  local  and  State  agencies 
and  other  interested  parties. 

NOAA  Response:  A  imajor  purpose  of  including 
an  area  in  the  List  of  Recommended  Areas  is  to 
notify  all  interested  persons  at  the  appropriate 
stage  that  the  area  has  at  least  seme  potential 
for  sanctuary  status  and  earlier  notification 
is  unnecessarily  burdensome.  However,  a  new 
§  922.25(a)  has  been  added  to  provide  that,  in 
States  with  coastal  management  plans  approved 
under  Section  306  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended,  the  designated  Coastal 
Zone  Management  agency  will  be  notified  upon 
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receipt  of  a  recommendation. 

(4)  One  commentator  pointed  out  that  the 
format  of  §  923 . 20  should  require  an  explanation 
of  why  a  particular  area  should  be  designated  a 
sanctuary. 

NOAA  Response:  The  range  of  information 
called  for,  particularly  under  the  heading  "Man¬ 
agement, "  should  allow  initial  analysis  of  this 
issue.  It  is  not  reasonable  to  request  more 
specificity  from  the  public  prior  to  the  consul¬ 
tation  and  review  process. 

(5)  One  commentator  suggested  the  elimina¬ 
tion  of  the  format  requirements  of  §  922.20 
(b),  allowing  the  public  to  submit  recommenda¬ 
tions  essentially  in  any  form,  and  allowing  a 
30-day  period  for  NOAA  to  request  additional 
information. 

NOAA  Response:  NOAA  feels  that  use  of  the 
format  suggested  will  provide  more  timely  re¬ 
ceipt  of  necessary  information.  Additional  in¬ 
formation  can  be  requested  either  from  the  nom¬ 
inator,  from  outside  sources,  or  from  within 
NOAA  itself,’  and  any  failure  to  submit  the  in¬ 
formation  suggested  can  be  corrected. 

(6)  One  commentator  pointed  out  that  it  might 
be  difficult  for  a  reccmmender  to  assess  the 
effects  of  sanctuary  regulations. 

NOAA  Response:  NOAA  has  inserted  the  word 
"recommended"  in  this  section  of  the  format  to 
indicate  that  such  assessment  should  simply  be 
the  recorrmender '  s  suggestion  as  to  what  needs 
to  be  regulated. 

(e)  Section  922.21 — Analysis  of  Recanmenda- 
tions. — (1)  Three  commentators  suggested  that 
migration  routes  and  staging  areas  be  added 
to  the  life  cycle  activities  described  in  §  922. 
21(b)(3). 

NOAA  Response:  NOAA  agrees  and  has  mcorpo— 
rated  this  suggestion . 

(2)  Two  commentators  objected  to  the  inclusion 
of  "rare  to  the  waters  to  which  the  Act  applies" 
as  a  criterion. 

NOAA  Response:  NOAA  feels  that  an  obligation 
exists  to  consider  the  necessity  of  protecting 
resources  which  are  rare  in  U.S.  waters  and, 
therefore,  such  areas  should  be  listed.  NOAA 
expects  that  sites  of  little  overall  value  will 
be  screened  out  as  Active  Candidates  are  se¬ 
lected. 

(3)  One  commentator  suggested  deleting  his¬ 
torical  or  cultural  remains  as  criteria  for 
eligibility;  a  second  commentator  suggested 
that  these  resources  might  be  given  less 
weight  than  those  involving  biological  re¬ 
sources  . 

NOAA  Response:  NOAA  feels  historical  and 
cultural  remains  such  as  the  wreck  of  the  U .  S .  S . 
Monitor  are  the  subject  of  strong  public  in¬ 
terest  and  are  appropriate  resources  for  pro¬ 
tection.  The  program  does  place  "primary  em¬ 
phasis"  an  physical  and  biological  resources 
(See  §  922.1(b)). 

(4)  Two  commentators  objected  to  criterion 
(b)(4),  "intensive  recreational  use  growing  out 


of  *  *  *  distinctive  marine  characteristics"  as 
being  too  restrictive.  One  conmentator  felt 
the  criterion  conflicted  somewhat  with  the  pur¬ 
poses  in  §  922.1. 

NOAA  Response:  NOAA  has  rewritten  §  922.1  in 
line  with  the  changes  suggested  by  the  commen¬ 
tators  and  does  not  feel  any  conflict  exits. 

(5)  Two  ccmmentators  felt  that  the  criteria 
of  §  922.21(b)  underrated  the  importance  of 
habitat  and  ecosystem  protection. 

NOAA  Response:  The  criteria  of  §  922.21(b) 
have  been  rewritten  slightly,  in  part  to  em¬ 
phasize  such  protection. 

(6)  Two  ccmmentators  felt  that  NOAA  should 
specify  the  reasons  for  rejecting  any  recom¬ 
mended  site  for  its  List  of  Recommended  Areas 
and  should  provide  an  appeal  mechanism  to  the 
recctmmender. 

NOAA  Response:  NOAA  agrees  with  specifying 
the  reasons  for  rejection  but  disagrees  that  an 
appeal  mechanism  is  appropriate.  Any  site  may 
be  resubmitted  for  consideration  with  addition¬ 
al  information.  Section  922.21(a)  has  been 
rewritten  to  require  that  the  reasons  for  re¬ 
jection  be  specified  and  a  nev  §  922.21(e) 
added  to  provide  explicitly  for  resubmission. 

(7)  One  commentator  felt  that  alternative 
boundaries  and  management  schemes  should  be 
developed  prior  to  publication  on  the  List  of 
Recommended  Areas. 

NOAA  Response:  The  commentator  is  placing 
too  much  significance  of  the  inclusion  on  the 
List  of  Recommended  Areas.  Such  analysis  is 
premature  and  beyond  the  resources  of  the  pro¬ 
gram.  NOAA  will  develop  this  information  dur¬ 
ing  the  review  of  sites  selected  as  Active 
Candidates . 

(8)  One  ccmmentator  suggested  that  the  words 
"commercial  fishing"  be  added  after  "recrea¬ 
tional  use"  in  §  922.21(b)(4)  to  reflect 
NOAA' s  responsibilities  under  the  FCMA. 

NOAA  Response:  NOAA  feels  that  fishery  man¬ 
agement  responsibility  has  been  assigned  to  the 
National  Marine  Fisheries  Service  (NMFS)  and 
the  Regional  Fishery  Councils  and,  does  not 
anticipate  designating  sanctuaries  solely  for 
fishery  management  purposes.  Certain  sanctuar¬ 
ies  will  include  commercially  valuable  species 
in  which  case  NOAA's  role  will  involve  coordi¬ 
nation  with  the  relevant  councils.  For  exam¬ 
ple,  the  purpose  of  designating  a  sanctuary 
may  include  protection  of  the  habitat  of  a 
commercially  valuable  species  and  sanctuary  re¬ 
gulations  may  restrict  certain  fishing  tech¬ 
niques  to  protect  other  marine  resources,  e.g. 
trawling  to  protect  coral  reefs. 

(f)  Section  922 . 22— Effect  of  Placement  on 
the  List.  —  (1)  Five  commentators  requested 
clarification  as  to  the  effect  of  the  placement 
of  a  recommended  site  on  the  List  of  Recommended 
Areas.  Two  ccmmentators  suggested  that  the 
effect  of  listing  an  area  as  an  Active  Candidate 
be  included  in  this  section. 

NOAA  Response:  The  section  has  been  rewrit- 
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ten  to  enphasize  that  the  List  of  Recommended 
Areas  is  primarily  for  informational  purposes 
and  to  indicate  that  Active  Candidates  would 
normally  be  mentioned  in  an  Environmental  Im¬ 
pact  Statement  (EIS)  prepared  by  any  agency 
analyzing  inpacts  of  a  proposed  action  in  the 
area. 

(g)  Section  922.23 — Selection  of  Active  Can¬ 
didates. —  (1)  Three  commentators  objected  that 
the  criteria  for  selection  of  Active  Candi¬ 
dates  was  too  broad.  In  particular,  two  ob¬ 
jected  to  the  test  of  "significance"  in  §  922. 
23(a). 

ISPAA  Response:  The  issues  raised  are  essen¬ 
tially  the  same  as  those  raised  in  connection 
with  the  criteria  of  §  922.21  and  are  discussed 
under  major  issues  above.  NOAA  feels  that 
these  criteria,  when  read  in  conjunction  with 
the  criteria  of  §  922.21,  as  rewritten,  are  as 
specific  as  possible. 

(2)  Four  conmentators  suggested  that  time 
periods  be  established  for  the  consideration  of 
Active  Candidates.  One  conmentator  was  con¬ 
cerned  about  the  time  period  prior  to  selection 
as  an  Active  Candidate  and  suggested  a  120  day 
period  to  ensure  periodic  review.  The  other 
conmentators  were  concerned  about  the  length 
of  time  that  a  candidate  could  remain  upon  the 
Active  Candidates  List  without  designation.  No 
specific  time  limit  was  suggested. 

NCAA  Response;  NOAA  feels  that  first  commen¬ 
tator  overestimates  the  weight  to  be  given  to 
selection  of  a  site  for  the  List  of  Recommended 
Areas,  and  that  no  time  limit  should  be  estab¬ 
lished  within  which  an  area  on  the  reconmended 
list  must  beccme  an  Active  Candidate  in  light 
of  the  large  number  of  Recommended  Areas  anti¬ 
cipated.  Section  922.24  does  establish  time 
limits  for  the  review  of  Active  Candidates 
leading  up  to  the  decision  to  prepare  a  Draft 
Environmental  Inpact  Statement  (DEIS).  How¬ 
ever,  no  time  limits  for  the  completion  of  the 
EIS  process  are  established.  Since  NOAA  will 
proceed  as  quickly  as  possible  with  publication 
of  the  DEIS,  and  since  Council  on  Environmental 
Quality  (CEQ)  regulations  provide  a  detailed 
time  sequence  for  DEIS  review,  no  additional 
deadlines  seem  necessary. 

(3)  One  commentator  suggested  that  "the  sig¬ 
nificance  of  area  to  the  development  of  any 
energy  facility  necessary  to  the  National  in¬ 
terest"  be  added  as  a  factor  to  be  considered 
in  the  selection  of  Active  Candidates. 

NOAA  Response:  NOAA  feels  that  this  factor  is 
taken  into  account  by  subsection  (a)(6)  requir¬ 
ing  consideration  of  "the  economic  significance 
to  the  Nation  of  such  additional  resources  and 
uses . " 

(4)  One  commentator  suggested  that  the  high¬ 
est  priority  be  given  to  areas  believed  to  be 
important  habitats  for  rare,  endangered  or 
threatened  species. 

NOAA  Response;  Habitat  protection  is  empha- 
sized  already  ( see  comment  (e)(5)  particularly 


for  rare  br  endangered  species — §  922.21(b)(1) 

(a) ).  The  factors  taken  into  account  in  the 
selection  of  Active  Candidates:  e.g. ,  the  seve¬ 
rity  and  imminence  of  threats,  are  also  valid 
considerations . 

(5)  One  commentator  suggested  that  the  avail¬ 
ability  of  other  regulatory  authorities  should 
be  a  separate,  principal  criterion  for  select¬ 
ing  Active  Candidates  to  emphasize  its  signi¬ 
ficance  (See  also  comment  (a)(2).)  Another 
reviewer  objected  to  considering  this  criterion 
at  all. 

NOAA  Response:  NCAA  feels  that  on  balance  the 
emphasis  placed  on  existing  regulations  by  § 
922.23(a)(2)  is  the  proper  one. 

(6)  One  commentator  objected  to  establishing 
the  value  of  an  area  in  conplementing  other 
areas  as  a  criterion  for  the  selection  of  Active 
Candidates . 

NOAA  Response:  NOAA  believes  that  this  is  a 
valid  consideration  and  will  maximize  the  im¬ 
portance  of  the  imarine  sanctuary  program  in 
relation  to  other  government  programs. 

(7)  One  commentator  suggested  that  priori¬ 
ties  be  set  forth  in  terms  of  the  significance 
of  ecosystems  at  global,  national  and  State 
levels . 

NOAA  Response:  NOAA  agrees  with  the  general 
concept  but  does  not  feel  that  it  is  useful  to 
specify  this  particular  hierarchy  in  the  regula¬ 
tions.  The  precise  degree  of  significance  could 
be  debated  in  scientific  cornmunities  and  in¬ 
volving  NOAA  in  these  debates  does  not  appear 
productive. 

(8)  One  reviewer  objected  to  examining  cumu¬ 
lative  impacts  in  determining  the  severity  of 
potential  threats  to  the  resources. 

NOAA  Response:  NOAA  disagrees .  Instances 
may  exist  where  individual  activities  could 
not  be  said  to  pose  a  severe  threat  to  the 
resources  of  an  area,  but  the  total  nurriber  of 
such  activities  anticipated  would  pose  such  a 
threat. 

(9)  Two  commentators  suggested  that  specific 
justification  for  treating  an  area  as  signifi¬ 
cant  to  research  be  provided. 

NOAA  Response:  There  does  not  appear  to  be 
any  need  to  require  special  justification  for 
the  importance  of  research. 

(10)  One  reviewer  requested  further  clarifi¬ 
cation  of  What  constitutes  adequate  means  avail¬ 
able  to  support  full  review. 

NOAA  Response:  This  means  simply  adequate 
budget  and  personnel  in  the  relevant  NOAA  pro¬ 
gram  offices. 

(11)  Three  commentators  objected  to  the  des¬ 
cription  of  consultation  set  forth  in  §  922.23 

(b)  .  Two  claimed  it  appeared  to  make  the  con¬ 
sultations  discretionary.  The  third  suggested 
rephrasing  to  provide  a  more  positive  connota¬ 
tion. 

NCAA  Response:  NOAA  disagrees  that  there  is 
any  anibiguity  as  to  whether  the  Assistant  Admin¬ 
istrator  rrust  consult  with  the  named  parties. 
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The  rephrasing  suggested  has  been  adopted. 

(12)  One  conrnentator  has  suggested  announc¬ 
ing  the  selection  of  an  Active  Candidate  in 
local  papers. 

NOAA  Response:  NOAA  will  issue  a  press  re- 
lease  for  local  area  newspapers  which  should 

assure  adequate  publicity.  . 

(h)  Section  922. 24— Review  of  Active  Candi 

dates _ (i)  Three  commentators  suggested  that 

this- section  specify  that  the  workshcps  to 
discuss  Active  Candidates  be  held  in  the  area 
or  areas  most  significantly  affected  by  the 

proposed  designation.  mo  oa 

NOAA  Response:  NOAA  concurs.  Section  922. Z4 

(a)  has  been  rewritten  to  so  provide. 

(2)  Two  reviewers  felt  that  alternative 
boundaries,  management  measures  and  other  fair¬ 
ly  detailed  information  must  be  provided  prior 
to  the  holding  of  public  workshops. 

NOAA  Response:  NOAA  appreciates  the  uupor. 
tance  of  holding  informed  public  meetings,  but 
feels  these  commentators  tend  to  confuse  the 
function  of  the  workshop  with  the  function  of 
the  public  hearing  to  be  held  on  the  Dra  t 
Environment  Inpact  Statement  later  in  the  P^o- 
cess.  In  many  cases,  the  public  workshop  will 
aid  in  the  formulation  of  such  options,  and 
the  attenpt  to  provide  them  in  advance  of 
this  first  major  public  consultation  may  frus 
trate  effective  public  involvement.  NOAA  will 
supply  as  much  information  as  possible. 

(3)  One  commentator  suggested  specifically 
providing  that  conpensation  under  NOAA's  public 
participation  regulations  may  be  available  for 

the  workshops.  . 

NOAA  Response:  NOAA  agrees.  New  §  922. H  ; 
states  that  conpensation  is  available  in  ap¬ 
propriate  circumstances  and  cross  references 
the  public  paticipaticn  regulations  (15  CFR 

Part  904).  c  Q00 

(4)  One  conrnentator  suggested  that  $  922. A4 

specifically  include  affected  land  owners  in 

the  workshops.  „  . 

NOAA  Response :  NOAA  feels  that  the  change  is 

unnecessary  since  such  individuals  are  clearly 
covered  by  "other  interested  persons. 

(5)  One  commentator  suggested  that  the  hear 

ing  provided  for  in  §  922.24(c)  is  at  the 

wrong  stage  in  the  process  and  should  be  at 
the  beginning  of  the  site  selection  process. 

NOAA  Response:  NOAA  feels  that  the  co^tTie^^_ 
tor  is  placing  undue  weight  upon  the  selection 
of  a  site  for  the  List  of  Recommended  Areas 
and  that  it  is  more  appropriate  to  hold  the 
hearing  when  full  information  is  available  and 
the  regulatory  options  are  apparent.  The  time 
of  the  hearing  is  in  line  with  the  statutory 
requirement  of  §  302(e)  of  the  Act.  The  p  ic 
workshops  at  the  early  stages  of  evaluating  an 
Active  Candidate  will  answer  the  commentator  s 

concern  •  ,  «  ooo 

(6)  One  commentator  suggested  amending  §  922. 

24(b)  and  §  922.26(a)  to  reflect  that  an  EIS 
may  not  be  required. 


NOAA  Response:  NOAA  intends  to  use  the  EIS 
process  for  disseminating  information  any  time 
it  proposes  a  sanctuary  whether  or  not  required 
under  the  National  Environmental  Policy  Act 
(NEPA) . 

(7)  One  commentator  suggested  that  if,  fol¬ 
lowing  a  public  workshop,  NOAA  determines  not 
to  proceed  with  the  DEIS,  an  announcement  stat¬ 
ing  the  reasons  for  the  determination  should  be 
placed  in  the  Federal  Register. 

NOAA  Response:  NOAA  concurs  and  has  amended 
§  922.24(b)  appropriately . 

(8)  One  commentator  suggested  appointing 
State  and  local  citizen  advisory  councils  to 
further  the  consultation  process. 

NOAA  Response:  NOAA  agrees  that  in  many  cases 
such  bodies  may  be  helpful  but  does  not  feel  it 
appropriate  to  require  this  in  all  cases.  In 
addition  the  Federal  Advisory  Committee  Act 
restricts  NOAA's  ability  to  appoint  such  com¬ 
mittees  . 

(1)  Section  922.25-Coordination  with  States. 
—  (1)  One  commentator  felt  that  the  proposed 
regulations  are  too  general  in  their  provi¬ 
sion  for  the  necessary  coordination  procedure, 
particularly  with  respect  to  the  preparation  of 
the  Designation  document  and  regulations. 

NOAA  Response:  The  regulations  fully  involve 
the  relevant  parties  in  the  process  of  prepara¬ 
tion  of  the  Designation  and  regulations. 
§§  922.24(b)  and  922.26(a)  have  been  rewritten 
to  clarify  this  role. 

(2)  One  reviewer  objected  to  the  failure  of 
§  922.25(a)(3)  to  state  that  sanctuary  designa¬ 
tions  mast  be  consistent  with  the  States '  coast¬ 
al  zone  management  programs. 

NOAA  Response:  NOAA  has  reworded  this  sec¬ 
tion  to  refer  to  the  necessity  for  consistency 
with  a  State's  approved  coastal  zone  management 
program. 

(j)  Section  922.26 — Designation. — (1)  Three 
commentators  complained  that  the  relationship 
between  the  Designation  and  the  regulations 
implementing  the  Designation  was  unclear,  and 
particularly  that  the  opportunity  for  interest¬ 
ed  persons  to  participate  in  the  development 
of  the  regulations  was  not  clearly  establish¬ 
ed. 

NOAA  Response:  NOAA  has  rewritten  §  922.26 
(a)  as  well  as  §  922.24(b),  Review  of  Active 
Candidates,  to  clarify  the  relationship  and 
emphasize  the  public '  s  role  in  the  development 
of  the  Designation  and  regulations  particularly 
at  the  workshcps  and  through  the  DEIS  process 
prior  to  designation. 

( 2 )  Three  commentators  addressed  the  use  of 
the  Designation  document  as  set  forth  in  this 
section.  TWo  commentators  favored  the  device 
as  a  method  for  avoiding  over  regulation.  A 
third  commentator  objected  that  NOAA  should  not 
limit  its  ability  to  regulate  activities  in  a 
sanctuary.  Other  commentators  discussed  gen¬ 
erally  the  need  to  avoid  over  regulation  but 
did  not  specifically  recognize  the  Designation 
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document  as  a  method  to  accomplish  this  end. 

NQAA  Response:  NOAA  feels  that  the  Designa¬ 
tion  document  in  the  form  described  in  the 
regulations  is  an  inport  ant  and  useful  mechan¬ 
ism  to  focus  public  and  agency  attention  on 
the  need  for  regulations  and  the  appropriate 
limits  for  each  regulation. 

(3)  Three  commentators  discussed  the  veto  au¬ 
thority  given  to  the  Governor  of  a  State  whose 
waters  are  included  in  the  sanctuary.  One 
favored  and  one  cpposed  this  authority.  The 
third  felt  that  §  922.26(d)  allowed  designa¬ 
tion,  despite  a  Governor's  objection. 

NQAA.  Response:  The  Governor's  authority  is 
statutory.  See  §  302(b)  of  the  Act.  NOAA 
disagrees  that  under  either  the  statute  or  § 
922.26(d)  it  can  designate  a  sanctuary  in  State 
waters  despite  the  Governor's  objection. 

(4)  Two  commentators  suggested  specifying  a 
time  limit  for  the  Governor's  certification. 

NQAA  Response:  Section  302(b)  of  the  Act 
gives  a  governor  '60  days  to  certify  unaccept¬ 
ability.  This  limit  has  been  added  for  clar¬ 
ity. 

(5)  Two  commentators  suggested  that  NOAA 
utilize  some  form  of  "emergency  designation. " 
One  commentator  suggested  promulgating  some 
form  of  regulations  imposing,  in  essence,  a 
moratorium  on  degrading  activities  pending  de¬ 
signation.  A  second  commentator  favored  ex¬ 
pediting  the  placement  of  a  site  on  the  Active 
Candidates  List  (i.e.  within  30  days  of  receipt 
of  the  recommendation) . 

NOAA  Response:  Under  the  Act,  NQAA  is  empow¬ 
ered  to  control  activities  in  an  area  only 
after  its  designation  as  a  sanctuary.  With 
respect  to  expedited  processing,  NOAA  can  ex¬ 
pedite  its  procedures  for  any  recommended  site 
so  long  as  the  required  consultations  and  eval¬ 
uations  took  place. 

(6)  One  commentator  thought  the  Designation 
should  be  more  specific  as  to  the  extent  to 
which  activities  in  a  sanctuary  may  be  regulat¬ 
ed. 

NQAA  Response;  Certain  Designations  may  pro¬ 
vide  such  specificity,  but  NOAA  disagrees  that 
it  is  desirable  or  even  possible  in  all  cases. 

(7)  One  commentator  suggested  it  might  be 
useful  to  describe  in  a  Designation  other  reg¬ 
ulatory  programs  applicable  to  the  sanctuary 
area. 

NOAA  Response:  NOAA  feels  that  it  is  more 
appropriate  to  describe  such  regulatory  pro¬ 
grams  in  the  EIS. 

(8)  One  commentator  suggested  that  the  Desig¬ 
nation  should  be  the  subject  of  a  separate 
subpart  to  stress  that  selection  of  an  Active 
Candidate  does  not  necessarily  lead  to  desig¬ 
nation. 

NQAA  Response:  NOAA  feels  that  a  separate 
section  is  adequate  to  provide  clarity,  and 
that  the  concept  is  stressed  throughout . 

(9)  One  commentator  suggested  rewriting 
§  222.26(a)  to  provide  explicitly  for  the  re¬ 


ceipt  of  evidence  from  appropriate  parties  in¬ 
cluding  citizens  of  the  affected  state. 

NQAA  Response:  NOAA  feels  such  addition  is 
superfluous. 

(10)  Two  commentators  objected  to  NOAA's 
failure  to  preempt  each  and  every  regulatory 
authority  in  the  area  of  a  designated  sanctu¬ 
ary  and  recommended  retaining  the  requirement 
that  all  other  authorizations  be  certified  be¬ 
fore  they  are  valid. 

NOAA  Response;  NOAA  agrees  that  its  author¬ 
ity  could  preempt  other  regulatory  authorities 
in  the  area,  but  sees  advantages  in  terms  of 
providing  clarity  to  potential  users  and,  gen¬ 
erally,  of  reduced  bureaucracy,  in  not  doing 
so  unless  necessary. 

(11)  One  commentator  suggested  that  §  922.26 
(c)  provide  explicitly  that  multiple  use  be 
permitted  provided  it  does  not  cause  signifi¬ 
cant  adverse  impact. 

NOAA  Response;  This  concept  is  clearly  es- 
tablished  by  §  922.1  and  §  922.26  is  built  on 
this  principle. 

(12)  One  commentator  suggested  that  the  con¬ 
currence  of  other  affected  Federal  agencies 
should  be  required  prior  to  the  promulgation  of 
any  regulations. 

NOAA  Response:  NOAA  disagrees.  Consultation 
with  other  Federal  agencies  is  required  by 
statute.  Presidential  approval  of  the  designa¬ 
tion  is  the  statutory  mechanism  to  insure  bal¬ 
ancing  the  interests  of  all  Federal  agencies. 
It  takes  the  place  of  other  mechanisms  for 
resolving  conflicts  such  as  the  mediation  pro¬ 
vided  in  the  Coastal  Zone  Management  Act. 

(13)  One  commentator  suggested  formal  notice 
of  a  designation  be  provided  in  the  Federal  Re¬ 
gister  . 

NOAA  Response:  NOAA  concurs .  See  new  §  922. 
26(e). 

(k)  Section  922.27 — Boundaries . — 

(l)  Seven  commentators  objected  to  the  provi¬ 
sion  for  altering  boundaries  and  expressed  con¬ 
cern  about  appropriate  consultation. 

NQAA  Response:  This  section  has  been  consol¬ 
idated  with  section  922.21  to  address  this 
concern.  See  also  discussion  under  Major  Is¬ 
sues  above. 

(2 )  One  commentator  expressed  concern  that 
criteria  922.27(a)(2)  was  too  broad  and  too 
open  to  subjective  judgment. 

NOAA  Response:  The  determination  of  what 
constitutes  an  adequate  buffer  zone  to  protect 
the  resources  of  a  sanctuary  is  necessarily 
made  on  a  case-by-case  basis.  The  determina¬ 
tion  will  be  made  through  the  full  review  in 
the  designation  process,  thus  minimizing  sub¬ 
jectivity. 

(1)  Section  922.30 — Penalties. — 

(1)  Two  commentators  thought  this  section  and 
§  922.31  should  specify  the  agency  responsible 
for  enforcement. 

NOAA  Response:  Different  agencies  will  have 
enforcement  responsibilities.  The  individual 
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regulation  for  each  sanctuary  is  the  proper 
place  to  specify  such  responsibility.  The  Coast 
Guard  will  be  responsible  for  enforcement  in 
most  sanctuaries  and  a  specific  reference  to 
this  agency's  enforcement  programs  has  been 
included  in  section  922.1(e). 

(2)  One  oonrnentator  felt  the  regulations 
should  specifically  provide  for  the  delegation 
of  enforcement  and  administration  to  State  agen 
cies  for  sanctuaries  located  off  their  shores. 
The  ccnmentator  believed  the  existing  regula¬ 
tions  provided  explicitly  for  such  delegation. 

NOAA  Response:  The  existing  regulations  do 
not  provide  explicitly  for  delegation.  NOAA 
agrees  that  delegation  may  be  appropriate  in 
individual  sanctuaries  and  will  provide  for  it 
in  the  regulations  governing  these  sanctuaries. 

REVISED  regulations  effective  immediately 

The  regulations  described  above  constitute 
general  statements  of  policy  and  rules  of  pro¬ 
cedure  or  practice  governing  the  administration 
of  the  marine  sanctuary  program  by  NOAA.  For 
the  nost  part,  the  practices  and  procedures 
have  evolved  under  the  existing  regulations  and 
are  being  followed  currently.  Consequently,  to 
delay  the  effective  date  for  thirty  days  would 
simply  result  in  additional  confusion,  and  NOAA 
hereby  finds  for  good  cause,  in  accordance  with 
5  U.S.C.  553(d),  that  such  30  days  delay  prior 
to  the  effective  date  is  unnecessary.  The 
regulations  are  effective  on  publication  in  the 
Federal  Register. 


R.  L.  CARNAHAN, 

Deputy  Assistant  Administrator  for  Admimstra 
tion 

JULY  23,  1979 
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2.  Regulations,  15  CFR  922,  Designation 
and  Management  of  Marine  Sanctuaries,  Title 
15  CFR,  revised  as  of  January  1,  1980. 

PART  922— MARINE  SANCTUARIES 

Subpart  A — General 

Sec. 

922.1  Policy  and  objectives. 

922 . 2  Definitions . 

922.10  Effect  of  marine  sanctuary  designa¬ 
tion. 

Subpart  B — Initial  Review  of  Areas  Reccrrrnended 
as  Sanctuaries 

922.20  Submission  or  reconmendations . 

922.21  Analysis  of  recommendations . 

922.22  Effect  of  placement  on  the  list  of  re- 
corrmended  areas  or  active  candidates. 

Subpart  C — Selection  of  Active  Candidates  and 
Designation  of  Sanctuaries 

922.23  Selection  of  Active  Candidates. 

922.24  Review  of  Active  Candidates. 

922.25  Coordination  with  States. 

922.26  Designations . 

Subpart  D — Enforcement 

922 . 30  Penalties . 

922.31  Notice  of  Violation. 

922 . 32  Enforcement  Hearings . 

922 . 34  Final  Action. 

AUTHORITY:  Title  III,  Public  Law  95-532,  as 
amended;  86  Stat.  1061  (16  U.S.C.  1431-1434). 

SOURCE:  44  FR  44837,  July  31,  1979,  unless 
otherwise  noted. 

Subpart  A — General 

§  922.1  Policy  and  Objectives. 

(a)  The  purpose  of  the  marine  sanctuaries 
program  is  to  identify  areas  in  the  ocean  from 
the  shore  to  the  edge  of  the  continental  shelf 
and  in  the  Great  Lakes  that  are  distinctive  for 
their  conservation,  recreational,  ecological  or 
esthetic  values,  and  to  preserve  and  restore 
such  areas  by  designating  then  as  marine  sanc¬ 
tuaries  and  providing  appropriate  regulation 
and  management. 

(b)  The  primary  enphasis  of  the  program  will 
be  the  protection  of  natural  and  biological 
resources,  and  in  most  cases  higher  priority 
will  be  afforded  candidate  sites  containing 
these  resources. 

(c)  The  presence  of  actual  or  potential  con¬ 
flicts  among  existing  or  potential  human  uses 
of  a  candidate  site  is  not  of  itself  a  basis 


for  designating  the  site  as  a  marine  sanctuary. 
Human  activities  will  be  allowed  within  a  de¬ 
signated  sanctuary  to  the  extent  that  such 
activities  are  compatible  with  the  purposes  for 
which  the  sanctuary  was  established,  based  on 
an  evaluation  of  whether  the  individual  or 
cumulative  inpacts  of  such  activities  may  have 
a  significant  adverse  effect  on  the  resource 
value  of  the  sanctuary. 

(d)  The  marine  sanctuary  program  will  be 
fully  coordinated  with  the  coastal  zone  manage¬ 
ment  and  estuarine  sanctuary  programs  estab¬ 
lished  under  the  Coastal  Zone  Management  Act 
of  1972,  as  amended  16  U.S.C.  1451  et  seq. 
(The  estuarine  sanctuary  program,  16  U.S.C. 
1461,  authorizes  grants  for  the  acquisition, 
development  or  operation  of  estuarine  areas  as 
natural  field  laboratories.  See  regulations  at 
15  CFR  Part  921). 

(e)  The  marine  sanctuaries  program  will  be 
conducted  also  in  close  cooperation  with  other 
related  Federal  and  State  programs,  including 
those  of  the  Regional  Fishery  Management  Coun¬ 
cils  under  the  Fishery  Conservation  and  Man¬ 
agement  Act  of  1976,  as  amended,  16  U.S.C. 
1801  et  seq. ;  the  marine  mammal  protection  and 
endangered  species  programs  of  the  National 
Marine  Fisheries  Service,  under  the  Marine  Mam¬ 
mal  Protection  Act,  as  amended,  16  U.S.C.  1361 
et  seq.  and  the  Endangered  Species  Act,  as 
amended,  16  U.S.C.  1531  et  seq. ;  leasing  pro¬ 
grams  of  the  Department  of  the  Interior  for 
the  Outer  Continental  Shelf  under  the  Outer 
Continental  Shelf  Lands  Act,  as  amended,  43 
U.S.C.  1331  et  seq. ;  relevant  programs  of  the 
Department  of  Energy;  and  the  regulatory  and 
enforcement  programs  of  the  United  States  Coast 
Guard. 

(f)  A  basic  objective  of  the  marine  sanctu¬ 
aries  program  is  to  obtain  the  maximum  public 
participation  throughout  all  the  stages  that 
may  lead  to  the  designation  of  a  sanctuary.  To 
further  this  purpose  NOAA  may  make  funds  avail¬ 
able  to  compensate  eligible  persons  for  the 
costs  of  participation  in  certain  proceedings 
in  accordance  with  NOAA  regulations  at  15  CFR 
Part  904. 

§  922.2  Definitions . 

(a)  "Act"  means  Title  III  of  the  Marine 
Protection,  Research  and  Sanctuaries  Act  of 
1972,  as  amended,  16  U.S.C.  1431-1434. 

(b)  "Administrator"  means  the  Administrator 
of  the  National  Oceanic  and  Atmospheric  Admin¬ 
istration,  United  States  Department  of  Com¬ 
merce. 

(c)  "Assistant  Administrator"  means  the  As¬ 
sistant  Administrator  for  Coastal  Zone  Manage¬ 
ment,  National  Oceanic  and  Atmospheric  Admin¬ 
istration,  United  States  Department  of  Com¬ 
merce,  or  his  designee. 

(d)  "Continental  Shelf"  means  the  Continen¬ 
tal  Shelf,  as  defined  in  the  Convention  on  the 
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Continental  Shelf/  15  U.S.T.  74  (TIAS  5578), 
which  lies  adjacent  to  any  of  the  several 
states  or  any  territory  or  possession  of  the 
United  States,  or  the  Trust  Territory  of  the 
Pacific  Islands. 

(e)  The  "Great  Lakes"  means  the  waters  with¬ 
in  the  territorial  jurisdiction  of  the  United 
States  consisting  of  the  Great  Lakes,  their 
connecting  waters,  harbors,  roadsteads,  and  es¬ 
tuary-  type  areas  such  as  bays,  shallows,  and 
marshes . 

(f)  "Person"  means  any  private  individual, 
partnership,  corporation,  or  other  entity;  or 
any  officer,  employee,  agent,  department,  agen¬ 
cy  or  instrumentality  of  the  Federal  Govern¬ 
ment,  or  any  State,  local  or  regional  unit  of 
government. 

§  922.10  Effect  of  marine  sanctuary  designa¬ 
tion. 

The  designation  of  a  marine  sanctuary  and  the 
regulations  implementing  it  are  binding  on  any 
person  subject  to  the  jurisdiction  of  the  United 
States.  Designation  does  not  in  any  case  con¬ 
stitute  any  claim  of  territorial  jurisdiction 
on  the  part  of  the  United  States,  and  the 
regulations  implementing  it  apply  to  foreign 
citizens  only  to  the  extent  consistent  with 
recognized  principles  of  international  law  or 
authorized  by  international  agreement. 

Subpart  B — Initial  Review  of  Areas  Recommended 
as  Sanctuaries. 

§  922 . 20  Submission  of  recommendations. 

(a)  Any  person  (including  NOAA  employees  in 
their  official  capacity  or  otherwise)  may  re¬ 
commend  a  site  to  be  considered  for  potential 
designation  as  a  marine  sanctuary.  Recommenda¬ 
tions  should  be  addressed  to:  Director,  Sanc¬ 
tuary  Programs  Office,  Office  of  Coastal  Zone 
Management,  National  Oceanic  and  Atmospheric 
Administration,  3300  Whitehaven  St. ,  N.W. , 
Washington,  D.C.  20235. 

Further  information  can  be  obtained  by  con¬ 
tacting  this  office. 

(b)  Recommendations  should  be  submitted  in 
the  following  format: 

Site  recommended 
General  description  of  area 
Approximate  coordinates 
Area  in  square  miles 

Name  of  person  or  organization  submitting  re¬ 
commendation 
Principal  Contact 

Name,  Title 

Address 

Telephone  number 

Detailed  description  of  the  feature  or  features 
which  make  the  site  distinctive  (See  Sec. 

922.21) 


Available  data  on  the  resources  and  site 
Summary  of  existing  research  and  other  data 
to  support  description 
Principal  data  deficiencies 
Description  of  past,  present  and  prospective 
uses  of  site 

Impacts  of  present  and  prospective  uses  cn 
site  and  its  distinctive  features 
Probable  effects  of  marine  sanctuary  designa¬ 
tion  and  recommended  regulations 
Present  uses  of  resources 
Future  uses  of  resources 

Uses  of  adjacent  areas  (including  those  on 
shore) 

Management 

Summary  of  who  should  manage  area  and  why 
Summary  of  activities  which  must  be  regu¬ 
lated  to  ensure  protection  of  distinctive 
features 

(c)  The  Assistant  Administrator  may  request 
such  additional  information  as  is  necessary  to 
make  the  determination  called  for  by  §§  922.21 
and  922.23. 

§  922.21  Analysis  of  recommendations. 

(a)  Within  3  months  of  receiving  a  recommen¬ 
dation  for  any  site  the  Assistant  Administrator 
shall  review  the  site  in  accordance  with  the 
criteria  of  subsection  (b)  to  determine  if  it 
should  be  placed  on  the  List  of  Recommended 
Areas.  The  Assistant  Administrator  shall 
promptly  notify  the  recommender  in  writing  of 
his  determination.  In  the  event  the  site  is 
rejected,  the  Assistant  Administrator  shall  in¬ 
clude  a  statement  of  the  reasons  for  the  re¬ 
jection  and  indicate  that  the  recommendation 
may  be  resubmitted  with  additional  informa¬ 
tion.  Notification  of  the  placement  of  any 
site  on  the  List  will  be  published  in  the 
Federal  Register. 

(b)  To  be  eligible  for  placement  on  the  List 
of  Recommended  Areas  for  marine  sanctuaries  a 
candidate  area  shall  contain  one  or  more  of  the 
following: 

(1)  Important  habitat  on  which  any  of  the 
following  depend  for  one  or  more  life  cycle 
activity,  including  breeding,  feeding,  rearing 
young,  staging,  resting  or  migrating: 

(1)  Rare,  endangered  or  threatened  species; 
or 

(ii)  Species  with  limited  geographic  distri¬ 
bution,  or 

(iii)  Species  rare  in  the  waters  to  which  the 
Act  applies,  or 

(iv)  Commercially  or  recreationally  valuable 
marine  species. 

(2)  A  marine  ecosystem  of  exceptional  pro¬ 
ductivity  indicated  by  an  abundance  and  vari¬ 
ety  of  marine  species  at  the  various  tropic 
levels  in  the  food  web. 

(3)  An  area  of  exceptional  recreational  op¬ 
portunity  relating  to  its  distinctive  marine 
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characteristics . 

(4)  Historic  or  cultural  remains  of  wide¬ 
spread  public  interest. 

(5)  Distinctive  or  fragile  ecological  or  geo¬ 
logic  features  of  exceptional  scientific  re¬ 
search  or  educational  value. 

(c)  Sanctuary  boundaries  should  include  an 
area  sufficient  to  provide  reasonable  assurance 
that  the  resource  value  of  the  area  can  be 
protected  against  degradation  or  destruction. 
The  boundary  will  not  include  an  area  greater 
than  that  appropriate  to  protect  the  resource. 
The  determination  of  boundaries  should  consider 
the  following  elements,  depending  on  the  re¬ 
source  values  that  justify  establishing  the 
sanctuary: 

(1)  The  range  and  interrelations  of  key  ele¬ 
ments  of  the  ecosystem, 

(2)  The  potential  for  adverse  inpact  frcm 
human  activities  at  some  distance  frcm  where 
they  are  conducted,  whether  as  a  result  of 
normal  operations  or  foreseeable  accidents, 

(3)  The  economic,  safety,  and  other  effects 
of  displacing  certain  human  activities  to  other 
locations  to  the  extent  such  displacement  is 
likely  to  occur, 

(4)  The  feasibility  and  cost  of  conducting 
surveillance  and  enforcement  activities  in  the 
area. 

(d)  Where  overlapping  or  adjacent  sites  are 
reconmended  or  where  the  recorrmended  boundaries 
of  an  area  appear  either  excessive  or  inadequate 
to  protect  the  identified  features,  the  Assist¬ 
ant  Administrator  may  prepare  a  combined  or 
revised  description  for  placement  on  the  List 
of  Recorrmended  Areas. 

(e)  All  recommendations  submitted  prior  to 
the  effective  date  of  these  regulations  will  be 
reviewed  in  accordance  with  this  section  and  an 
initial  List  of  Recorrmended  Areas  will  be  pub¬ 
lished  in  the  Federal  Register  within  3  months 
of  such  date.  Thereafter  the  List  will  be  up¬ 
dated  at  least  semi-annually  and  a  cumulative 
List  published  in  the  Federal  Register. 

§  922.22  Effect  of  Placement  on  the  List  of 
Recommended  Areas  or  Active  Candi¬ 
dates 

(a)  The  List  of  Recommended  Area  provides  a 
source  of  information  on  sites  believed  to 
contain  seme  resource  value  and  may  be  helpful 
to  Federal  agencies  and  others  planning  or 
conducting  activities  that  affect  these  sites. 
It  is  anticipated  that,  normally,  once  a  site 
is  selected  as  an  Active  Candidate,  such  status 
will  be  mentioned  in  an  agency's  Environmental 
Impact  Statement  (EIS)  covering  such  an  activ¬ 
ity. 

(b)  Placement  of  a  site  on  either  List  does 
not  establish  any  regulatory  controls,  which 
can  be  established  only  after  designation  in 
accordance  with  §  922.26.  Listing  is  a  pre¬ 
requisite  for  designation  as  a  marine  sanctuary 


but  many  more  sites  will  be  listed  than  designa¬ 
ted  and  listing  does  not  imply  that  designa¬ 
tion  will  ever  occur. 

Subpart  C — Selection  of  Active  Candidates  and 
Designation  of  Sanctuaries 

§  922.23  Selection  of  Active  Candidates. 

(a)  A  site  on  the  List  of  Recommended  Areas 
will  be  selected  as  an  Active  Candidate  for 
designation  as  a  marine  sanctuary  on  the  basis 
of: 

(1)  The  significance  of  the  resources  identi¬ 
fied  during  review  for  listing  under  §  922.21 
(b); 

(2)  The  extent  to  which  the  means  are  avail¬ 
able  to  the  Assistant  Administrator  to  support 
full  review  within  the  time  specified  in  §  922. 
24;  and 

(3)  The  following  additional  factors: 

(i)  The  severity  and  imminence  of  existing  or 
potential  threats  to  the  resources  including 
the  cumulative  effect  of  various  human  activi¬ 
ties  that  individually  may  be  insignificant. 

(ii)  The  ability  of  existing  regulatory  mech¬ 
anisms  to  protect  the  values  of  the  sanctuary 
and  the  likelihood  that  sufficient  effort  will 
be  devoted  to  accomplishing  those  objectives 
without  creating  a  sanctuary. 

(iii)  The  significance  of  the  area  to  re¬ 
search  opportunities  on  a  particular  type  of 
ecosystem  or  on  marine  biological  and  physical 
processes . 

(iv)  The  value  of  the  area  in  complementing 
other  areas  of  significance  to  public  or  private 
programs  with  similar  objectives,  including  ap¬ 
proved  Coastal  Zone  Management  programs. 

(v)  The  esthetic  qualities  of  the  area. 

(vi)  The  type  and  estimated  economic  value  of 
the  natural  resources  and  human  uses  within  the 
area  which  may  be  foregone  as  a  result  of  marine 
sanctuary  designation,  taking  into  account  the 
economic  significance  to  the  nation  of  such 
resources  and  uses  and  the  probable  impact  on 
them  of  regulations  designed  to  achieve  the 
purposes  of  sanctuary  designation. 

(vii)  The  economic  benefits  to  be  derived 
from  protecting  or  enhancing  the  resources  with¬ 
in  the  sanctuary. 

(b)  Before  selecting  a  site  as  an  Active 
Candidate,  the  Assistant  Administrator  shall 
consult  on  a  preliminary  basis  with  relevant 
Federal  agencies,  state  and  local  officials 
including  port  authorities,  Regional  Fishery 
Management  Councils  and  other  interested  per¬ 
sons  including  the  reconmender  to  determine 
the  nature  of  potential  impacts  in  the  area 
and  to  gather  additional  information  as  neces¬ 
sary  to  conduct  the  review  process. 

(c)  Selection  of  any  site  as  an  Active  Can¬ 
didate  for  designation  shall  be  announced  in 
the  Federal  Register  and  all  Active  Candidates 
shall  be  placed  on  a  separate  list  published 
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and  updated  concurrently  with  the  List  of  Re¬ 
commended  Areas  as  provided  in  §  922.21(e). 

(d)  Any  site  for  which  a  Public  Workshop  as 
described  in  §  922.24(a)  has  been  held  or  for 
which  such  a  workshop  has  been  scheduled  prior 
to  the  effective  date  of  these  regulations, 
shall  be  considered  an  Active  Candidate.  These 
Active  Candidates  shall  be  announced  in  the 
Federal  Register  as  soon  as  practicable  after 
the  effective  date  of  these  regulations,  and 
prerequisites  to  Active  Candidate  status  will 
be  considered  satisfied  by  inclusion  in  this 
announcement . 

§  922.24  Review  of  active  candidates. 

(a)  Within  six  months  of  selection  as  an 
Active  Candidate  as  specified  in  §  922.23,  the 
Assistant  Administrator  shall  conduct  one  or 
more  Public  Workshops  in  the  area  or  areas  most 
affected  to  solicit  the  views  of  interested 
persons  to  aid  in  determining  whether  the  site 
should  be  further  considered  for  Designation 
and  whether  any  modifications  to  the  recommen¬ 
dation  may  be  appropriate.  This  workshop  shall 
be  before  and  in  addition  to  the  public  hear¬ 
ings  required  under  section  302(e)  of  the  Act. 

(b)  Based  on  the  views  obtained  at  the  Public 
Workshop  and  other  relevant  information,  the 
Assistant  Administrator  shall  determine  whether 
the  site  should  continue  to  be  an  Active  Can¬ 
didate  and  shall  announce  that  decision  in 
the  Federal  Register  within  90  days  of  the  last 
Public  Workshop.  If  the  site  will  not  continue 
to  be  an  Active  Candidate,  the  notice  shall 
specify  the  reasons.  If  the  site  continues  to 
be  an  Active  Candidate,  the  Assistant  Adminis¬ 
trator  shall  prepare  a  draft  Environmental  Im¬ 
pact  Statement  (DEIS),  containing  a  draft  De¬ 
signation  document  and  regulations  implemen¬ 
ting  the  Designation  in  consultation  with  rel¬ 
evant  Federal,  State  and  local  officials,  Reg¬ 
ional  Fishery  Management  Council  members  and 
other  interested  persons.  At  or  about  the 
same  time,  the  Assistant  Administrator  will 
publish  the  proposed  Designation  and  regula¬ 
tions  in  The  Federal  Register  in  accordance 
with  the  Administrative  Procedure  Act. 

(c)  No  less  than  30  days  after  the  Environ¬ 
mental  Protection  Agency  (EPA)  publishes  a  No¬ 
tice  of  Availability  in  the  Federal  Register, 
the  Assistant  Administrator  shall  hold  at 
least  one  public  hearing  in  the  area  or  areas 
most  affected  by  the  preposed  designation  in 
accordance  with  section  302(e)  of  the  Act  to 
consider  the  draft  Designation,  preposed  regu¬ 
lations  and  DEIS. 

§  922.25  Coordination  with  States. 

(a)  Fol laving  the  receipt  of  any  reconmenda- 
tion,  the  Assistant  Administrator  shall  notify 
the  designated  Coastal  Zone  Management  Agency 
of  an  affected  State  or  States  with  an  approved 


Coastal  Zone  Management  Program. 

(b)  The  Assistant  Administrator  shall  make 
every  effort  to  consult  and  cooperate  with 
affected  States  through  the  entire  review  and 
consideration  process.  In  particular  the  As¬ 
sistant  Administrator  shall: 

(1)  Consult  with  the  relevant  State  officials 
prior  to  selection  of  an  Active  Candidate  for 
consideration,  pursuant  to  §  922.23(b), 

(2)  Ensure  that  any  State  agency  designated 
under  sections  305  or  306  of  the  Coastal  Zone 
Management  Act  of  1972  and  any  other  appropriate 
State  agency  is  consulted  prior  to  holding  any 
Public  Workshcp  pursuant  to  §  922.24(a)  or 
public  hearing  pursuant  to  §  922.24(c),  and 

( 3 )  Ensure  that  such  Public  Workshops  and 
Public  Hearings  include  consideration  of  the 
relationship  of  a  proposed  designation  to  State 
waters  and  the  consistency  of  the  proposed 
designation  with  an  approved  State  Coastal  Zone 
Management  Program. 

§  922.26  Designation. 

(a)  In  response  to  the  comments  received, 
including  those  at  the  Public  Hearing  described 
in  §  922.24(c),  the  Assistant  Administrator 
shall  prepare  a  final  environmental  impact 
statement  including  the  Designation  and  im¬ 
plementing  regulations  and  file  it  with  EPA. 
After  final  consultation  with  all  appropriate 
Federal  agencies  and  Regional  Fishery  Manage¬ 
ment  Councils,  the  Secretary  shall  transmit  to 
the  President  for  approval  the  proposed  Desig¬ 
nation  prior  to  making  the  site  a  Marine  Sanc¬ 
tuary. 

(b)  The  Designation  shall  specify  by  its 
terms  the  geographic  coordinates  of  the  Sanc¬ 
tuary  area,  its  distinctive  features  that  re¬ 
quire  protection,  and  the  types  of  activities 
that  may  be  subject  to  regulation.  The  terms 
of  the  Designation  may  be  modified  only  by  the 
same  procedures  through  which  the  original  des¬ 
ignation  was  made. 

(c)  The  regulations  shall  be  consistent  with 
and  implement  the  terms  of  the  Designation  and 
shall  set  forth  the  limits  of  human  activities 
within  the  sanctuary  and  procedures  for  the 
review  and  certification  of  permits,  licenses 
or  other  authorizations  pursuant  to  other  au¬ 
thorities.  All  amendments  to  these  regulations 
must  remain  consistent  with  the  Designation. 

(d)  Where  essential  to  prevent  immediate, 
serious  and  irreversible  damage  to  the  resources 
of  a  sanctuary,  activities  other  than  those 
listed  in  the  Designation  nay  be  regulated  with¬ 
in  the  limits  of  the  Act  on  an  emergency  basis 
for  an  interim  period  not  to  exceed  120  days, 
during  which  an  appropriate  amendment  of  the 
Designation  would  be  sought. 

(e)  If,  within  60  days  of  the  publication  of 
the  Designation  as  provided  in  paragraph  (e), 
the  Governor  of  a  state  whose  waters  are  includ¬ 
ed  in  the  sanctuary  certifies  that  any  terms  of 
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the  Designation  are  unacceptable,  such  terms 
and  any  regulations  implementing  them  shall  not 
become  effective  for  the  part  of  the  sanctuary 
in  state  waters  until  the  certification  is 
withdrawn.  If  the  Governor  so  certifies,  the 
Designation  may  be  withdrawn  if,  in  the  opinion 
of  the  Assistant  Administrator,  the  sanctuary, 
as  modified,  no  longer  achieves  the  objectives 
specified  in  the  Act,  the  regulations,  and  the 
Designation. 

(f)  The  Assistant  Administrator  shall  an¬ 
nounce  the  designation  of  a  Sanctuary  and  pub¬ 
lish  the  designation  document  and  implemen¬ 
ting  regulations  in  the  Federal  Register . 

Subpart  D — Enforcement 

§  922.30  Penalties . 

Any  person  subject  to  the  jurisdiction  of  the 
United  States  who  violates  any  regulation  issued 
pursuant  to  the  Act  shall  be  liable  for  a  civil 
penalty  of  not  more  than  $50,000  for  each  such 
violation.  Each  day  of  a  continuing  violation 
shall  constitute  a  separate  violation.  No  pen¬ 
alty  may  be  assessed  under  this  section  until 
the  person  charged  has  been  given  notice  and 
an  opportunity  to  be  heard.  Upon  failure  of 
the  offending  party  to  pay  an  assessed  pen¬ 
alty,  the  Attorney  General,  at  the  request 
of  the  Administrator,  will  commence  action  in 
the  appropriate  District  Court  of  the  United 
States  in  order  to  collect  the  penalty  and  to 
seek  such  other  relief  as  may  be  appropriate. 
A  vessel  used  in  the  violation  of  a  regulation 
issued  pursuant  to  the  Act  will  be  liable  in 
rem  for  ary  civil  penalty  assessed  for  such 
violation  and  may  be  proceeded  against  in  any 
District  Court  of  the  United  States  having  jur¬ 
isdiction  thereof.  Pursuant  to  section  303(a) 
of  the  Act,  the  District  Courts  of  the  United 
States  having  jurisdiction  to  restrain  a  vio¬ 
lation  of  the  regulations  issued  pursuant  to 
the  Act,  and  to  grant  such  other  relief  as  may 
be  appropriate. 

§  922.31  Notice  of  violation. 

Upon  receipt  of  information  that  any  person 
has  violated  any  provision  of  this  title,  the 
Administrator  shall  notify  such  person  in  writ¬ 
ing  of  the  violation  with  which  charged,  and  of 
the  right  to  demand  a  hearing  to  be  held  in 
accordance  with  §  922.32.  The  notice  of  vio¬ 
lation  shall  inform  the  person  of  the  proced¬ 
ures  for  requesting  a  hearing  and  may  provide 
that,  after  a  period  of  30  days  from  receipt 
of  the  notice,  any  right  to  a  hearing  will  be 
deemed  to  have  been  waived. 

§  922 . 32  Enforcement  hearings. 


received.  Such  hearings  shall  be  on  the  record 
before  a  hearing  officer.  Parties  may  be  rep¬ 
resented  ty  counsel,  and  shall  have  the  right 
to  submit  motions,  to  present  evidence  in  their 
own  behalf,  to  cross  examine  adverse  witnesses, 
to  be  apprised  of  all  evidence  considered  by 
the  hearing  officer,  and,  upon  payment  of  ap¬ 
propriate  costs,  to  receive  copies  of  the  trans¬ 
cript  of  the  proceedings.  The  hearing  officer 
shall  rule  on  all  evidentiary  matters  and  on 
all  motions,  which  shall  be  subject  to  review 
pursuant  to  §  922.33. 

§  922.33  Determinations . 

Within  30  days  following  conclusion  of  the 
hearing,  the  hearing  officer  shall  make  findings 
of  facts  and  recommendations  to  the  Administra¬ 
tor,  unless  such  time  limit  is  extended  by  the 
Administrator  for  good  cause.  When  appropri¬ 
ate,  the  hearing  officer  may  reccntmend  a  pen¬ 
alty,  after  consideration  of  the  gravity  of 
the  violation,  prior  violations  ty  the  person 
charged,  and  the  demonstrated  good  faith  by 
such  person  in  attempting  to  achieve  coirpliance 
with  the  provisions  of  the  title  and  regulations 
issued  pursuant  thereto.  A  copy  of  the  findings 
and  any  recommendation  of  the  hearing  officer 
shall  be  provided  to  the  person  charged  at  the 
same  time  they  are  forwarded  to  the  Administra¬ 
tor.  Within  30  days  of  the  date  on  which  the 
hearing  officer's  findings  and  recommendations 
are  forwarded  to  the  Administrator,  any  party 
objecting  thereto  may  file  written  exceptions 
with  the  Administrator. 

§  922.34  Final  action. 

A  final  order  on  a  proceeding  under  this  part 
shall  be  issued  by  the  Administrator  no  sooner 
than  30  days  following  receipt  of  the  findings 
and  recommendations  of  the  hearing  officer.  A 
copy  of  the  final  order  shall  be  served  ty 
registered  mail  (return  receipt  requested)  on 
the  person  charged  or  his  representative. 


Hearings  requested  under  §  922.31  shall  be 
held  not  less  than  60  days  after  the  request  is 
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G.  15  CFR  930,  Federal  Consistency  with  Ap¬ 

proved  Coastal  Management  Programs,  Title 
15  CFR,  revised  as  of  January  1,  1980. 

1 .  Preamble,  15  CFR  930  Consistency  for 
Department  of  the  Interior  Outer  Continental 

Shelf  (PCS)  Prelease  Sale  Activities  and  for 
Other  Federal  Activities  Directly  Affecting 

the  Coastal  Zone,  44  FR  37142,  June  25,  1979. 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atomospheric  Administra¬ 
tion 

15  CFR  Part  930 

Consistency  for  Department  of  the  Interior  Out¬ 
er  Continental  Shelf  (OCS)  Prelease  Sale  Activ¬ 
ities  and  for  Other  Federal  Activities  Directly 
Affecting  the  Coastal  Zone 

AGENCY :  National  Oceanic  and  Atomospheric 
Administration ,  Commerce . 

ACTION :  Final  rule . 


SUMMARY:  This  rule  amends  existing  regulations 
to  provide  conformance  with  the  U.S.  Justice 
Department  opinion,  dated  April  20,  1979,  which 
concludes  that  the  Department  of  the  Interior's 
Outer  Continental  Shelf  (OCS)  prelease  sale 
activities  which  directly  affect  the  coastal 
zone  must  be  undertaken  in  a  manner  consistent, 
to  the  maximum  extent  practicable,  with  the 
requirements  of  approved  coastal  management 
programs  in  accordance  with  section  307(c)(1) 
of  the  Coastal  Zone  Management  Act  (CZMA) ,  as 
amended.  The  opinion  further  provides  that  the 
phrase  "directly  affecting"  in  section  307(c) 
(1)  of  the  CZMA,  which  specifically  applies  to 
OCS  prelease  sale  activities,  should  be  included 
in  the  regulations  instead  of  using  alternative 
language  such  as  "significantly"  affecting  the 
coastal  zone  in  terms  of  "primary,"  "secondary" 
and  "cumulative"  impacts  presently  in  the  regu¬ 
lations  .  The  amendments  to  the  regulations 
also  include  minor  editorial  modifications  and 
corrections . 

EFFECTIVE  DATE:  June  25,  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Shapiro,  Policy  Program  Evaluation, 
Office  of  Coastal  Zone  Management,  (202)  634- 
4245,  NOAA,  Page  Building  1,  2001  Wisconsin 

Avenue,  N.W. ,  Washington,  D.C.  20235. 

SUPPLEMENTARY  INFORMATION: 

(A)  Consistency  for  OCS  Prelease  Sale  Activ¬ 
ities 


On  April  20,  1979,  the  U.S.  Department  of 
Justice  issued  an  opinion  which  concluded  that 
neither  the  CZMA  Amendments  of  1976  nor  the 
OCS  Lands  Act  Amendments  of  1978  repealed  the 
application  of  section  307(c)(1)  consistency 
to  the  Department  of  the  Interior's  OCS  prelease 
sale  activities.  The  opinion  jointly  was  re¬ 
quested  by  the  Commerce  and  Interior  Departments 
because  they  were  unable  to  agree  on  whether 
section  307(c)(1)  applied  to  OCS  preleasing 
activities  (see  42  FR  43591-92,  August  29, 
1977,  and  43  FR  10512,  March  13,  1978. )  The 
Justice  Department  opinion  supports  the  posi¬ 
tion  taken  by  the  Department  of  Ccmnerce  on  this 
point. 

Department  of  the  Interior  (DOI)  OCS  prelease 
sale  activities  include  the  determination  of 
tracts  to  be  offered  for  sale  and  choice  of 
lease  stipulations.  In  cases  where  these  types 
of  actions  directly  affect  the  coastal  zones  of 
States  with  approved  coastal  programs,  DOI  must 
ensure  that  the  actions  are  conducted  in  a 
manner  consistent,  to  the  maximum  extent  prac¬ 
ticable,  with  coastal  program  provisions. 
This  requirement  is  new  embodied  in  a  Comment 
under  §  930.71  of  the  regulations. 

In  reaching  its  decision,  the  Justice  Depart¬ 
ment  took  notice  of  the  legislative  history  of 
the  OCS  Lands  Act  Amendments  where  Congress 
indicated  that: 

"Under  the  Coastal  Zone  Management  Act  of 
1972,  as  amended  in  1976  (16  U.S.C.  1451  et 
seq. ) ,  certain  OCS  activities  including  lease 
sales  and  approval  of  development  and  produc¬ 
tion  plans  must  comply  with  "consistency"  re¬ 
quirements  as  to  coastal  management  plans 
approved  by  the  Secretary  of  Ccmnerce.  Except 
for  specific  changes  made  by  Titles  IV  and  V 
of  the  (OCS  Lands  Act)  Amendments,  nothing  in 
this  Act  is  intended  to  amend,  modify  or  repeal 
any  provision  of  the  Coastal  Zone  Management 
Act.  Specifically,  nothing  is  intended  to 
alter  procedures  under  the  Act  for  consistency 
once  a  State  has  an  approved  Coastal  Zone 
Management  Plan."  (H.  Report  95-590,  p.  153, 
fn.  52.) 

The  Justice  Department  also  pointed  out  that 
the  application  of  section  307(c)(1)  consisten¬ 
cy  to  DOI ' s  OCS  prelease  sale  activities  com¬ 
plements  the  section  307(c)(3)(B)  consistency 
requirement  applicable  to  lessee  OCS  plans 
because : 

"It  is  well  possible  that  seme  of  the  pre¬ 
leasing  activities  of  the  Secretary  of  the 
Interior  will  give  rise  to  consistency  problems 
which  cannot  be  reviewed  at  all  under  the 
paragraph  (B)  procedure,  or  for  which  such 
review  ccmes  too  late . " 

Accordingly,  section  307(c)(1)  of  the  CZMA 
applies  to  DOI ' s  OCS  prelease  sale  activities 
directly  affecting  the  coastal  zone.  As 
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indicated  in  Subpart  C  of  the  regulations,  the 
"directly  affecting"  threshold  test  is  normally 
to  be  applied  on  a  case-by-case  basis,  depend¬ 
ing  on  the  factual  character  of  the  Federal 
activity  under  review.  Implementation  of  this 
requirement  at  the  OCS  prelease  sale  stage 
should  lead  to  minimization  of  adverse  coastal 
environmental  and  socioeconomic  impacts,  there¬ 
by  reducing  conflicts  with  affected  States  and 
avoiding  delay  in  the  exploitation  of  offshore 
energy  resources.  The  Office  of  Coastal  Zone 
Management  will  be  available  to  work  closely 
with  DO  I  and  affected  coastal  States  to  ensure 
expeditious  implementation  and  coordination  for 
this  requirement. 

(B)  The  phrase  "Directly  Affecting"  the 
Coastal  Zone 

In  the  same  opinion ,  the  Justice  Department 
took  issue  with  the  Department  of  Ccmmerce 
regulations  that  define  the  section  307(c)(1) 
phrase  "directly  affecting"  the  coastal  zone  to 
mean  "significantly"  affecting  the  coastal  zone 
in  terms  of  "primary,"  "secondary"  and  "cumula¬ 
tive"  impacts  (see  15  CFR  930.21,  43  FR  10518- 
19,  March  13,  1978).  The  Justice  Department 
determined  that  the  plain  language  of  the  stat¬ 
ute  should  control  and  declared  that  the  issue 
— under  what  circumstances  a  given  Federal 
activity  "directly  affected"  a  State's  coastal 
zone — is  essentially  one  of  fact.  The  Justice 
Department  concluded  that  Congress  explicitly 
expressed  an  intent  in  the  CZMA  to  apply  dif¬ 
ferent  standards  to  the  various  consistency 
provisions  and,  therefore,  no  justification  for 
eliminating  these  statutory  distinctions  ex¬ 
ists. 

In  response  to  this  opinion,  NOAA  is  deleting 
the  definition  "significantly  affecting  the 
coastal  zone"  in  section  930.21,  and  will  use, 
without  definition,  the  term  "directly  affect¬ 
ing"  in  Subpart  C  of  the  regulations  (Consis¬ 
tency  for  Federal  Activities).  Similarly,  the 
"significant"  effect  test  will  no  longer  apply 
to  Federal  actions  covered  by  Subpart  D  (Con¬ 
sistency  for  Activities  requiring  a  Federal 
License  or  Permit).  Subpart  E  (Consistency  for 
Outer  Continental  Shelf  Exploration,  Develop¬ 
ment  and  Production  Activities)  and  Subpart  F 
(Consistency  for  Federal  Assistance  to  State 
and  Local  Governments ) .  In  Subparts  D,  E  and 
F,  the  term  "affecting  the  coastal  zone"  will 
be  used,  again  without  definition.  This  is 
the  canmon  statutory  threshold  test  used  in 
sections  307(c)(3)(a),  307(c)(3)(B)  and  307(d) 
of  the  CZMA. 

While  the  amended  regulations  will  not 
include  definitions  for  the  terms  "directly 
affecting  the  coastal  zone"  and  "affecting  the 
coastal  zone , "  guidance  in  this  Supplementary 
Information  in  the  form  of  regulatory  and 
legislative  history  is  intended  to  assist 
Federal  and  State  agencies,  as  well  as  other 
affected  parties,  in  their  efforts  to  determine 
when  the  consistency  requirements  of  the  CZMA 


apply  to  Federal  actions. 

In  the  proposed  Federal  consistency  regula¬ 
tions  issued  in  September  1976,  NOAA  first 
adopted  the  decision,  to  which  it  has  now 
returned,  of  using  the  threshold  terms  of  the 
CZMA  (i.e.,  "directly  affecting"  the  coastal 
zone,  and  "affecting"  the  coastal  zone)  without 
attempting  to  define  rigidly  their  meaning, 
NOAA  stated  that,  "these  terms  will  speak  for 
themselves  and  difficulties  will  be  addressed 
on  a  case-by-case  basis"  (41  FR  42880,  Septem¬ 
ber  26,  1976). 

Thereafter,  in  reproposed  regulations  issued 
in  August  1977,  NOAA  attempted  to  define  these 
terms  in  response  to  ccmnents  requesting  clari¬ 
fication.  NOAA  prefaced  its  definition  with  a 
statement  indicating  that  a  precise  definition 
would  be  impossible  to  develop  in  light  of  the 
absence  of  clear  Congressional  guidance. 
Then,  based  on  analogous  language  in  another 
section  of  the  CZMA  as  well  as  language  which 
first  appeared  as  part  of  the  Federal  consis¬ 
tency  provisions  of  proposed  national  land  use 
legislation,  NOAA  adopted  the  "significantly 
affecting"  threshold  test  for  section  307(c)(1) 
of  the  CZMA  (see  42  FR  43590,  43598,  August  29, 
1977). 

Later,  in  the  final  consistency  regulations 
issued  in  March  1978,  a  new  term  and  defini¬ 
tion — "significantly  affecting  the  coastal 
zone" — was  adopted  to  apply  to  all  Federal  ac¬ 
tions  subject  to  the  consistency  requirements  of 
the  CZMA.  This  change  was  in  response  to  com¬ 
ments  suggesting  that  Congressional  intent, 
although  not  explicit,  appeared  to  revolve 
around  the  need  to  capture  within  the  consisten¬ 
cy  requirements  only  those  Federal  actions  capa¬ 
ble  of  "significantly"  affecting  the  coastal 
zone  (see  43  FR  10511,  10518,  March  13,  1978). 
The  Justice  Department  opinion  has  led  us  back 
to  our  original  view  that  precise  definitions 
for  these  terms  are  impossible  to  create. 

While  the  legislative  history  is  quite  gener¬ 
al  on  the  matter,  it  does  set  sane  bounds  with¬ 
in  which  the  threshold  test  may  be  applied. 
The  Conference  Report  to  the  CZMA  of  1972 
merely  restates  the  statutory  language  while 
noting  that  Federal  actions  both  inside  and 
outside  of  the  coastal  zone  are  captured  by 
the  consistency  provisions  when  threshold 
effects  are  reached.  Other  Congressional  can- 
mi  ttee  reports  reference  an  interest  in  "sig¬ 
nificant"  effects  on  coastal  resources. 
Still  other  legislative  history  is  written  in 
terms  of  applying  the  consistency  requirements 
whenever  Federal  activities  vdthin  or  adjacent 
to  the  coastal  zone  are  determined  to  have  a 
"functional  interrelationship  fran  an  econanic, 
social,  or  geographic  standpoint"  with  lands 
and  waters  within  the  coastal  zone. 

The  consistency  provisions  are  unique  and 
Congress  thus  far  has  left  the  affected  parties 
with  a  certain  amount  of  discretion  to  work  out 
the  details  of  their  novel  intergovernmental 
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coordination  efforts.  As  a  practical  matter, 
States,  Federal  agencies  and  other  affected 
parties  have  not  had  serious  problems  in  agree¬ 
ing  on  whether  a  Federal  action  will  reach  a 
threshold  of  impact  upon  coastal  zone  resources 
sufficient  to  warrant  the  initiation  of  the 
cooperative  dialogue  called  for  by  the  Federal 
consistency  requirements .  Intergovernmental 
coordination  has  been  the  general  rule  because 
of  the  benefits  which  accrue.  By  virture  of 
the  consistency  provisions,  a  decision  that  a 
proposed  Federal  action  may  impact  the  coastal 
zone  leads  to  consultation  with  the  State  to 
ensure  that  the  action  will  be  undertaken  in  a 
manner  which  conforms  with  the  preservation 
and  development  criteria  within  the  State 1 s 
coastal  program.  Further,  the  consistency 
information  provides  the  State  with  an  opportu¬ 
nity  to  review  and  comment  on  the  proposal, 
and  assists  the  State  in  planning  for  and 
managing  the  anticipated  coastal  zone  effects. 
Given  the  advantages  to  be  derived  frcrn  this 
process,  all  affected  parties  are  encouraged 
to  continue  to  construe  liberally  the  threshold 
tests  to  favor  inclusion  of  Federal  actions 
subject  to  consistency  review. 

AMENDED  REGULATIONS  EFFECTIVE  IMMEDIATELY 


Since  the  amendments  to  the  regulations  de¬ 
scribed  above  are  required  as  a  matter  of  law, 
NOAA  hereby  finds  for  good  cause  in  accordance 
with  5  U.S.C.  553(b)  and  (d),  that  notice  and 
public  procedures  on  such  regulatory  amendments 
and  the  30-day  delay  prior  to  the  effective 
date  of  amendments  are  unnecessary.  Pursuant 
to  section  2.03  of  NOAA  Directive  21-24,  the 
implementation  of  Executive  Order  12044,  NOAA 
has  determined  that  these  regulation  amendments 
are  not  significant. 

For  the  convenience  of  the  public,  the  Feder¬ 
al  consistency  regulation,  as  amended,  are  dis¬ 
played  in  their  entirety  to  reflect  the  modi¬ 
fications  issued  in  response  to:  (i)  The  re¬ 
quirements  of  the  CUter  Continental  Shelf 
Lands  Act  Amendments  of  1978  (see  44  FR  3705, 
January  18,  1979),  (ii)  the  opinion  of  the  U.S. 
Department  of  Justice  dated  April  20,  1979 
(see  discussion  above),  and  (iii)  the  need  to 
provide  minor  editorial  modifications  and  cor¬ 
rections  . 

R.  L.  CARNAHAN, 

Assistant  Administrator  for  Administration 


JUNE  11,  1979 


2 .  Regulations,  15  CFR  930,  Federal  Con¬ 
sistency  with  Approved  Coastal  Management 
Programs,  Title  15  CFR,  revised  as  of  January 
1,  1980. 

PART  930 — FEDERAL  CONSISTENCY  WITH  APPROVED 
COASTAL  MANAGEMENT  PROGRAMS 


Subpart  A — Objectives 
Sec. 

930.1  Overall  Objectives. 

Subpart  B — General  Definitions 

930.10  Index  to  definitions. 

930-11  Act. 

930.12  Section. 

930.13  Secretary. 

930.14  Executive  Office  of  the  President. 

930.15  OCZM. 

930.16  Assistant  Administrator. 

930-17  Federal  agency. 

930.18  State  agency. 

930.19  Management  program. 

930 . 20  Coastal  Zone . 

930.21  Associated  facilities. 


Subpart  C — Consistency  for  Federal  Activities 


930.30 

930.31 

930.32 

930.33 

930.34 

930.35 

930.36 

930.37 

930.38 


930.39 

930.40 

930.41 

930.42 

930.43 

930.44 


Objectives. 

Federal  activity. 

Consistent  to  the  maximum  extent  prac¬ 
ticable  . 

Identifying  Federal  activities  directly 
affecting  the  coastal  zone. 

Federal  agency  consistency  determina¬ 
tions. 

Federal  and  State  agency  coordination. 
Availability  of  mediation  for  negative 
determination  disputes. 

Consistency  determinations  for  proposed 
activities . 

Consistency  determinations  for  activi¬ 
ties  initiated  prior  to  management  pro¬ 
gram  approval. 

Content  of  a  consistency  determination. 
Multiple  Federal  agency  participation. 
State  agency  response. 

State  agency  disagreement. 

Availability  of  mediation  for  disputes 
concerning  proposed  activities. 
Availability  of  mediation  for  previous¬ 
ly  reviewed  activities. 


Subpart  D — Consistency  for  Activities  Requiring 
a  Federal  License  or  Permit 


930 . 50  0 jectives . 

930.51  Federal  license  or  permit. 

930.52  Appl icant . 

930.53  Management  program  license  and  permit 
listing. 


930.54 

930.55 

930.56 

930.57 

930.58 

930.59 

930.60 

930.61 

930.62 

930.63 

930.64 

930.65 

930.66 


Unlisted  Federal  license  and  permit 
activities . 

Availability  of  mediation  for  license 
or  permit  disputes. 

State  agency  guidance  and  assistance  to 
applicants;  information  requirements. 
Consistency  certifications. 

Necessary  data  and  information. 

Multiple  permit  review. 

Carmencement  of  State  agency  review. 
Public  notice. 

Public  hearings. 

State  agency  concurrence  with  a  con¬ 
sistency  certification. 

State  agency  objection  to  a  consis¬ 
tency  certification. 

Federal  permitting  agency  responsibil¬ 
ity. 

Availability  of  mediation  for  previous¬ 
ly  reviewed  activities. 


Subpart  E — Consistency  for  Outer  Continental 
Shelf  (PCS)  Exploration,  Develop- 

ment  and  Production  Activities 


930.70 

930.71 

930.72 

930.73 

930.74 

930.75 

930.76 

930.77 

930.78 

930.79 

930.80 

930.81 

930.82 

930.83 

930.84 

930.85 

930.86 


Objectives . 

Federal  license  or  permit  activity  de¬ 
scribed  in  detail. 

Person. 

OCS  plan. 

OCS  activities  subject  to  State  agency 
review. 

State  agency  assistance  to  persons;  in¬ 
formation  requirements . 

Submission  of  an  OCS  plan  and  consis¬ 
tency  certification. 

Necessary  data  and  information. 
CaTmencement  of  State  agency  review; 
public  notice. 

State  agency  concurrence  or  objection. 
Effect  of  State  agency  concurrence. 
Federal  permitting  agency  responsibil¬ 
ity. 

Multiple  permit  review. 

Amended  or  new  OCS  plans. 

Review  of  amended  or  new  OCS  plans ; 
public  notice. 

Continuing  State  agency  objections. 
Failure  to  comply  substantially  with  an 
OCS  plan. 


Subpart  F — Consistency  for  Federal  Assistance 
to  State  and  Local  Governments 


930.90  Objectives . 

930.91  Federal  assistance. 

930.92  Appl icant  agency . 

930.93  0MB  A-95  process. 

930.94  Guidance  provided  by  the  State  agency. 

930.95  0MB  A-95  project  notification  and  re¬ 
view. 

930.96  Consistency  review. 

930.97  Federal  assisting  agency  responsibil¬ 
ity. 
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930.98  Federal  assisted  activities  outside  of 
the  coastal  zone  or  the  described  geo¬ 
graphic  area. 

930.99  Availability  of  mediation  for  Federal 
assistance  disputes. 

930.100  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 


Stat.  1280  (16  U.S.C.  1451  et  seq. ) ,  as  amended 
by  Pub.  L.  94-370,  90  Stat.  1013. 

SOURCE:  44  FR  37143,  June  25,  1979,  unless 
otherwise  noted. 

Subpart  A — Objectives 


Subpart  G — Secretarial  Mediation 


§  930.1  Overall  objectives. 


930 . 110  Objectives . 

930.111  Informal  negotiations. 

930.112  Request  for  mediation. 

930.113  Public  hearings. 

930.114  Secretarial  mediation  efforts. 

930.115  Termination  of  mediation. 

930.116  Judicial  review. 


Subpart  H — Secretarial  Review  Related  to  the 
Objectives  or  Purposes  of  the  Act 

and  National  Security  Interests 


930.120 

930.121 

930.122 

930.123 

930.124 

930.125 

930.126 

930.127 

930.128 

930.129 

930.130 

930.131 

930.132 

930.133 

930.134 


Subpart 


930.140 

930.141 


930.142 

930.143 

930.144 

930.145 


Objectives . 

Consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act. 

Necessary  in  the  interest  of  national 
security. 

Appellant. 

Informal  discussions. 

Appeals  to  the  Secretary. 

Federal  and  State  agency  responses  to 
appeals . 

Public  notice ;  receipt  of  comments. 
Dismissal  of  appeals. 

Public  hearings. 

Secretarial  review. 

Federal  agency  responsibility. 

Review  initiated  by  the  Secretary . 
Public  notice;  receipt  of  comments; 
public  hearings. 

Secretarial  review;  Federal  agency  re¬ 
sponsibility. 

I — Assistant  Administrator  Reporting 

and  Continuing  Review  of  Federal  Ac¬ 

tions  Subject  to  the  Federal  Consis¬ 
tency  Requirements 

Objectives . 

Notification  of  Federal  actions  be¬ 
lieved  to  be  inconsistent  with  ap¬ 
proved  management  programs. 
Notification  of  Federal  actions  be¬ 
lieved  to  have  been  incorrectly  deter¬ 
mined  to  be  inconsistent  with  an  ap¬ 
proved  management  program. 

Assistant  Administrator  reporting. 
Assistant  Administrator  advisory 
statements . 

Review  of  the  implementation  of  the 
Federal  consistency  provisions. 


The  objectives  of  these  regulations  are:  (a) 
To  describe  the  obligations  of  all  agencies, 
individuals  and  other  parties  who  are  required 
to  comply  with  the  Federal  consistency  provi¬ 
sions  of  the  Coastal  Zone  Management  Act; 

(b)  To  implement  the  Federal  consistency  pro¬ 
visions  in  a  manner  which  strikes  a  balance 
between  the  need  to  ensure  consistency  for 
Federal  actions  affecting  the  coastal  zone  with 
approved  coastal  management  and  the  need  to 
promote  Federal  programs; 

(c)  To  provide  flexible  procedures  which  fos¬ 
ter  intergovernmental  cooperation  and  minimize 
duplicative  effort  and  unnecessary  delay,  while 
making  certain  that  the  objectives  of  the  Fed¬ 
eral  consistency  provisions  of  the  Act  are 
satisfied; 

(d)  To  interpret  significant  terms  in  the 
Federal  consistency  provisions  so  that  they  can 
be  uniformly  understood  and  adhered  to  by  all 
agencies,  individuals  and  other  affected  par¬ 
ties; 

(e)  To  provide  procedures  to  make  certain 
that  all  Federal  agency  and  State  agency  con¬ 
sistency  decisions  are  directly  related  to  the 
objectives,  policies,  standards  and  other  cri¬ 
teria  set  forth  in,  or  referenced  as  part  of, 
approved  coastal  management  programs; 

(f)  To  provide  procedures  which  the  Secre¬ 
tary,  in  cooperation  with  the  Executive  Office 
of  the  President,  may  use  to  mediate  serious 
disagreements  which  arise  between  Federal  and 
State  agencies  during  the  administration  of 
approved  coastal  management  programs; 

(g)  To  provide  procedures  which  permit  the 
Secretary  to  review  Federal  license  or  permit 
activities,  or  Federal  assistance  activities, 
to  determine  whether  they  are  consistent  with 
the  objectives  or  purposes  of  the  Act,  or  are 
necessary  in  the  interest  of  national  security; 

(h)  To  provide  procedures  which  permit  inter¬ 
ested  parties  to  notify  the  Assistant  Adminis¬ 
trator  for  Coastal  Zone  Management  of  Federal 
actions  believed  to  be  inconsistent  with  ap¬ 
proved  coastal  management  programs ,  or  be¬ 
lieved  to  have  been  incorrectly  determined  to 
be  inconsistent  w/ith  an  approved  management 
program;  and 

(i)  To  provide  procedures  for  the  reporting 
of  any  Federal  actions  found  by  the  Assistant 
Administrator  for  Coastal  Zone  Management  to  be 
inconsistent  with  an  approved  coastal  zone  man¬ 
agement  program,  and  for  the  performance  review 
of  State  implementation  of  the  Federal  consis- 


AUTHORITY:  Secs.  307,  316  and  317,  Coastal 
Zone  Management  Act  of  1972,  Pub.  L.  92-583,  86 
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tency  provisions. 

Subpart  B — General  Definitions 
§  930.10  Index  to  definitions. 

The  following  list  includes  all  terms  de¬ 
fined  in  Part  930  of  this  title  keyed  to  the 
section  or  paragraph  in  Which  they  are  de¬ 
fined. 


§  930.14  Executive  Office  of  the  President. 

The  term  "Executive  Office  of  the  President" 
means  the  office,  council,  board,  or  other  en¬ 
tity  within  the  Executive  Office  of  the  Presi¬ 
dent  which  shall  participate  with  the  Secretary 
in  seeking  to  mediate  serious  disagreements 
Which  may  arise  between  a  Federal  agency  and  a 
coastal  State. 

§  930.15  OCZM. 


Term 


Section 


Act _ _ 

Appe 1 lant _ 

Applicant _  ' 

Applicant  agency _ 

Assistant  Administrator _ 

Associated  facilities _ 

Coastal  Zone  _ _ 

Consistent  to  the  maximum  extent 

practicable _ _ _ 

Consistent  with  the  objectives  or 

purposes  of  the  Act _ 

Development  project _ 

Executive  Office  of  the  President 
Failure  substantially  to  comply  with 

an  OCS  plan _ 

Federal  activity 
Federal  agency 

Federal  assistance _ 

Federal  license  or  permit _ 

Federal  license  or  permit  activity 

described  in  detail _ 

Management  program _ 

Necessary  in  the  interest  of  national 
security 
OCS  plan 
OCZM 

0MB  A-95  process _ 

Person _ 

Secretary _  ~ 

Section _ 

State  agency _ 


930.11 
930.123 

930.52 

930.92 

930.16 
930.21 
930.29 

930.32 

930.121 
930.31(b) 

930.14 

930.86(d) 

930.31 

930.17 
930.91 
930.51 

930.71 
930.19 

930.122 
930.73 

930.15 

930.93 

930.72 
930.13 

930.12 

930.18 


§  930.11  Act. 


The  term  "Act"  means  the  Coastal  Zone  Manage¬ 
ment  Act  of  1972,  as  amended  (16  U.S.C.  1451  et 
seq. )  . 

§  930.12  Section . 

The  term  "Section"  means  a  section  of  the 
Coastal  Zone  Management  Act  of  1972,  as  amended. 


§  930.13  Secretary. 

The  term  "Secretary"  means  the  Secretary  of 
the  U.S.  Department  of  Commerce. 


The  term  "OCZM"  means  the  Office  of  Coastal 
Zone  Management,  National  Oceanic  and  Atmo¬ 
spheric  Administration,  U.S.  Department  of 
Carmerce . 

§  930.16  Assistant  Administrator. 

The  term  "Assistant  Administrator"  means  the 
Assistant  Administrator  for  Coastal  Zone  Man¬ 
agement,  National  Oceanic  and  Atmospheric  Ad¬ 
ministration,  U.S.  Department  of  Commerce. 

§  930.17  Federal  agency. 

The  term  "Federal  agency"  means  any  depart¬ 
ment,  agency,  board,  carmission,  council,  in¬ 
dependent  office  or  similar  entity  within  the 
executive  branch  of  the  Federal  Government,  or 
any  Wholly  owned  Federal  Government  corpora¬ 
tion. 

§  930.18  State  agency. 

(a)  The  term  "State  agency"  means  the  agency 
of  the  State  government  designated  pursuant  to 
section  306(c)(5)  of  the  Act  to  receive  and 
administer  grants  for  an  approved  coastal  man¬ 
agement  program,  or  a  single  designee  State 
agency  appointed  by  the  306(c)(5)  State  agency. 
Any  appointment  by  the  306(c)(5)  State  agency 
of  a  designee  agency  must  be  described  in  the 
State's  management  program.  In  the  absence  of 
such  description,  all  consistency  determina¬ 
tions,  consistency  certifications  and  Federal 
assistance  proposals  shall  be  sent  to  and  re¬ 
viewed  by  the  306(c)(5)  State  agency. 

(b)  The  State  agency  is  responsible  for  com¬ 
menting  on  Federal  agency  consistency  deter¬ 
minations  (see  subpart  C  of  this  part) ,  con¬ 
curring  with  or  objecting  to  consistency  cer¬ 
tifications  for  Federal  licenses,  permits,  and 
Outer  Continental  Shelf  plans  (see  subparts  D 
and  E  of  this  part) ,  and  reviewing  the  con¬ 
sistency  of  Federal  assistance  activities  pro¬ 
posed  by  State  or  local  government  agencies 
(see  subpart  F  of  this  part).  The  State  agen¬ 
cy  shall  be  responsible  for  securing  necessary 
review  and  comment  from  other  State,  regional, 
or  local  government  agencies.  Thereafter, 
only  the  State  agency  is  authorized  to  comment 
officially  on  a  Federal  consistency  determina¬ 
tion,  concur  with  or  object  to  a  consistency 
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certification,  or  determine  the  consistency  of 
a  proposed  Federal  assistance  activity. 

§  930.19  Management  program. 

The  term  "management  program"  has  the  same 
definition  as  provided  in  section  304(11)  of 
the  Act,  except  that  for  the  purposes  of  this 
part  the  term  is  limited  to  those  management 
programs  adopted  to  a  coastal  State  in  accor¬ 
dance  with  the  provisions  of  section  306  of  the 
Act,  and  approved  by  the  Assistant  Administra¬ 
tor. 

§  930.20  Coastal  zone. 

The  term  "coastal  zone"  has  the  same  defini¬ 
tion  as  provided  in  section  304(1)  of  the  Act. 

§  930.21  Associated  facilities. 

The  term  "associated  facilities"  describes 

all  proposed  facilities: 

(a)  Which  are  specifically  designed,  lo¬ 
cated,  constructed,  operated,  adapted,  or 
otherwise  used,  in  full  or  in  major  part,  to 
meet  the  needs  of  a  Federal  action  (e.g., 
activity,  development  project,  license,  per¬ 
mit,  or  assistance),  and 

(b)  Without  which  the  Federal  action,  as  pro¬ 
posed,  could  not  be  conducted.  All  further  re¬ 
quirements  in  this  part  related  to  the  review 
of  and  consistency  for  Federal  activities  in¬ 
cluding  development  project  (see  subpart  C  of 
this  part),  Federal  license  and  permit  activi¬ 
ties  (see  subparts  D  and  E  of  this  part)  and 
Federal  assistance  activities  (see  subpart  F 
of  this  part)  also  apply  to  associated  facili¬ 
ties  related  to  those  Federal  actions.  There¬ 
fore,  the  proponent  of  a  Federal  action  must 
consider  whether  the  Federal  action  and  its 
associated  facilities  affect  the  coastal  zone 
and,  if  so,  whether  these  interrelated  activi¬ 
ties  satisfy  the  relevant  consistency  require¬ 
ment  of  the  Act. 

Subpart  C — Consistency  for  Federal  Activities 
§  930.30  Objectives . 

The  provisions  of  this  subpart  are  provided 
to  assure  that  all  Federally  conducted  or  sup¬ 
ported  activities  including  development  pro¬ 
jects  directly  affecting  .  the  coastal  zone  are 
undertaken  in  a  manner  consistent  to  the  maxi¬ 
mum  extent  practicable  with  approved  State 
coastal  management  programs. 

§  930.31  Federal  activity. 

(a)  The  term  "Federal  activity"  means  any 
functions  performed  by  or  on  behalf  of  a  Fed¬ 
eral  agency  in  the  exercise  of  its  statutory 
responsibilities . 


(b)  A  Federal  development  project  is  a  Fed¬ 
eral  activity  involving  the  planning,  con¬ 
struction,  modification,  or  removal  of  public 
works,  facilities,  or  other  structures,  and 
the  acquisition,  utilization,  or  disposal  of 
land  or  water  resources. 

(c)  The  term  "Federal  activity"  does  not  in¬ 
clude  the  issuance  of  a  Federal  license  or  per¬ 
mit  to  an  applicant  or  person  (see  subparts  D 
and  E  of  this  part)  or  the  granting  of  Federal 
assistance  to  an  applicant  agency  (see  subpart 
F  of  this  part) . 

§  930.32  Consistent  to  the  maximum  extent 
practicable . 

(a)  The  term  "consistent  to  the  maximum  ex¬ 
tent  practicable"  describes  the  requirement  for 
Federal  activities  including  development  pro¬ 
jects  directly  affecting  the  coastal  zone  of 
States  with  approved  management  programs  to  be 
fully  consistent  with  such  programs  unless  com¬ 
pliance  is  prohibited  based  upon  the  require¬ 
ments  of  existing  law  applicable  to  the  Federal 
agency's  operations.  If  a.  Federal  agency  as¬ 
serts  that  compliance  with  the  management  pro¬ 
gram  is  prohibited,  it  must  clearly  describe  to 
the  State  agency  the  statutory  provisions,  leg¬ 
islative  history,  or  other  legal  authority 
which  limits  the  Federal  agency’s  discretion  to 
ccmply  with  the  provisions  of  the  management 
program. 

The  duty  the  Act  imposes  upon  Federal  agencies 
is  not  set  aside  by  virtue  of  section  307(e). 
The  Act  was  intended  to  cause  substantive 
changes  in  Federal  agency  decisionmaking  with¬ 
in  the  context  of  the  discretionary  powers  re¬ 
siding  within  such  agencies.  Accordingly,  when 
read  together,  sections  307(c)(1)  and  (2)  and 
307(e)  require  Federal  agencies,  whenever  le¬ 
gally  permissible,  to  consider  State-management 
programs  as  supplemental  requirements  to  be 
adhered  to  in  addition  to  existing  agency  man¬ 
dates. 

(b)  A  Federal  agency  may  deviate  frcm  full 
consistency  with  an  approved  management  program 
when  such  deviation  is  justified  because  of 
sams  unforeseen  circumstances  arising  after  the 
approval  of  the  management  program  which  pre¬ 
sent  the  Federal  agency  with  a  substantial  ob¬ 
stacle  that  prevents  complete  adherence  to  the 
approved  program. 

§  930.33  Identifying  Federal  activities  di¬ 
rectly  affecting  the  coastal  zone. 

(a)  Federal  agencies  shall  determine  which  of 
their  activities  directly  affect  the  coastal 
zone  of  States  with  approved  management  pro¬ 
grams. 

(b)  Federal  agencies  shall  consider  all  de¬ 
velopment  projects  within  the  coastal  zone  to 
be  activities  directly  affecting  the  coastal 
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zone.  All  other  types  of  activities  within  the 
coastal  zone  are  subject  to  Federal  agency  re¬ 
view  to  determine  whether  they  directly  affect 
the  coastal  zone. 

(c)  Federal  activities  outside  of  the  coastal 
zone  (e.g.,  on  excluded  Federal  lands,  on  the 
Outer  Continental  Shelf,  or  landward  of  the 
coastal  zone)  are  subject  to  Federal  agency  re¬ 
view  to  determine  whether  they  directly  affect 
the  coastal  zone. 

§  930 . 34  Federal  agency  consistency  determina¬ 
tions. 

(a)  Federal  agencies  shall  provide  State 
agencies  with  consistency  determinations  for 
all  Federal  activities  directly  affecting 
the  coastal  zone.  The  Federal  agency  may 
provide  the  State  agency  with  this  information 
in  any  manner  it  chooses  so  long  as  the  require¬ 
ments  of  this  Subpart  are  satisfied. 

(b)  Federal  agencies  shall  provide  State 
agencies  with  a  consistency  determination  at  the 
earliest  practicable  time  in  the  planning  or. 
reassignment  of  the  activity.  A  consistency 
determination  should  be  prepared  following  de- 
velopmenmt  of  sufficient  information  to  deter¬ 
mine  reasonably  the  consistency  of  the  activity 
with  the  State's  management  program,  but  before 
the  Federal  agency  reaches  a  significant  point 
of  decisionmaking  in  its  review  process.  The 
consistency  determination  shall  be  provided  to 
State  agencies  at  least  90  days  before  final 
approval  of  the  Federal  activity  unless  both  the 
Federal  agency  and  the  State  agency  agree  to 
alternative  notification  schedule. 

§  930.35  Federal  and  State  agency  coordina¬ 
tion. 

(a)  State  agencies  should  list  in  their  man¬ 
agement  programs  Federal  activities  which,  in 
the  opinion  of  the  State  agency,  are  likely  to 
directly  affect  the  coastal  zone  and  require 
a  Federal  agency  consistency  determination. 
Listed  Federal  activities  must  be  described  in 
terms  of  the  specific  type  of  activity  involved 
(e.g..  Federal  reclamation  projects).  In  the 
event  the  State  agency  chooses  to  describe 
Federal  activities  outside  of  the  coastal  zone 
but  likely  to  directly  affect  the  coastal  zone, 
it  must  also  describe  the  geographic  location 
of  such  activities  (e.g.,  reclamation  projects 
in  coastal  floodplains) . 

(b)  State  agencies  should  monitor  unlisted 
Federal  activites  (e.g.,  by  use  of  0MB  Circu¬ 
lar  A-95  review,  review  of  National  Environ¬ 
mental  Policy  Act  (NEPA)  environmental  inpact 
statements,  etc.)  and  should  notify  Federal 
agencies  of  unlisted  Federal  activities  which 
Federal  agencies  have  not  subjected  to  a  con¬ 
sistency  review  but  which,  in  the  opinion  of 
the  State  agency,  directly  affect  the  coastal 
zone  and  require  a  Federal  agency  consistency 


determination.  State  agencies  must  notify  Fed¬ 
eral  agencies  within  45  days  frcm  receipt  of 
notice  of  the  unlisted  Federal  activity,  other¬ 
wise  the  State  agency  waives  its  right  to  re¬ 
quest  a  consistency  determination.  The  waiver 
does  not  apply  in  cases  where  the  State  agency 
does  not  receive  notice  of  the  Federal  activity 
(e.g.,  for  those  Federal  activities  which  are 
not  processed  through  A-95  review,  NEPA  review 
or  a  similar  procedure  which  permits  State 
agency  monitoring) . 

(c)  The  reccmnended  listing  and  monitoring 
procedures  described  in  paragraphs  (a)  and  (b) 
of  this  section  are  neither  a  substitute  for 
nor  eliminate  Federal  agency  responsibility 
under  §§  930.33(b)  and  930.34  to  provide  State 
agencies  with  consistency  determinations  for 
all  development  projects  in  the  coastal  zone 
and  for  all  other  Federal  activities  which  the 
Federal  agency  finds  directly  affect  the  coast¬ 
al  zone. 

(d)  If  a  Federal  agency  decides  that  a  con¬ 
sistency  determination  is  not  required  for  a 
Federal  activity  (1)  identified  by  a  State 
agency  on  its  list  or  through  case-by-case 
monitoring,  (2)  which  is  the  same  as  or  similar 
to  activities  for  which  consistency  determina¬ 
tions  have  been  prepared  in  the  past,  or  (3) 
for  which  the  Federal  agency  undertook  a  thor¬ 
ough  consistency  assessment  and  developed  ini¬ 
tial  findings  on  the  effects  of  the  activity 
on  the  coastal  zone,  the  Federal  agency  shall 
provide  the  State  agency  with  a  notification, 
at  the  earliest  practicable  time  in  the  plan¬ 
ning  of  the  activity  briefly  setting  forth 
the  reasons  for  its  negative  determination.  A 
negative  determination  shall  be  provided  to  the 
State  agency  at  least  90  days  before  final  ap¬ 
proval  of  the  activity,  unless  both  the  Federal 
agency  and  the  State  agency  agree  to  an  alter¬ 
native  notification  schedule. 

§  930.36  Availability  of  mediation  for  nega¬ 
tive  determination  disputes. 

In  the  event  of  a  serious  disagreement  be¬ 
tween  a  Federal  agency  and  a  State  agency  re¬ 
garding  a  determination  related  to  whether  a 
proposed  activity  directly  affects  the  coastal 
zone,  either  party  may  seek  the  Secretarial 
mediation  services  provided  for  in  Subpart  G. 

§  930.37  Consistency  determinations  for  pro¬ 
posed  activities. 

(a)  Federal  agencies  shall  review  their  pro¬ 
posed  Federal  activities  which  directly  affect 
the  coastal  zone  in  order  to  develop  consis¬ 
tency  determinations  which  indicate  whether 
such  activities  will  be  undertaken  in  a  manner 
consistent  to  the  maximum  extent  practicable 
with  approved  State  management  programs.  Fed¬ 
eral  agencies  are  encouraged  to  consult  with 
State  agencies  during  their  efforts  to  assess 
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whether  such  activities  will  be  consistent  to 
the  maximum  extent  practicable  with  such  pro¬ 
grams. 

(b)  In  cases  where  Federal  agencies  will  be 
performing  repeated  activity  other  than  a 
development  project  (e.g.,  ongoing  maintenance, 
waste  disposal,  etc.)  which  cumulatively  has  a 
direct  effect  upon  the  coastal  zone,  the  agency 
may  develop  a  general  consistency  determination 
thereby  avoiding  the  necessity  of  issuing  sep¬ 
arate  consistency  determinations  for  each  in¬ 
cremental  action  controlled  by  the  major  activ¬ 
ity.  A  general  consistency  determination  may 
only  be  used  in  situtations  where  the  incremen¬ 
tal  actions  are  repetitive  or  periodic,  sub¬ 
stantially  similar  in  nature,  and  do  not  di¬ 
rectly  affect  the  coastal  zone  when  performed 
separately.  If  a  Federal  agency  issues  a  gen¬ 
eral  consistency  determination,  it  must  there¬ 
after  periodically  consult  with  the  State  agen¬ 
cy  to  discuss  the  manner  in  which  the  incremen¬ 
tal  actions  are  being  undertaken. 

(c)  In  cases  where  the  Federal  agency  has 
sufficient  information  to  determine  the  consis¬ 
tency  of  a  proposed  development  project  frcm 
planning  to  completion,  only  one  consistency 
determination  will  be  required.  However,  in 
cases  vhere  major  Federal  decisions  related  to 
a  proposed  development  project  will  be  made  in 
phases  based  upon  developing  information,  with 
each  subsequent  phase  subject  to  Federal  agency 
discretion  to  implement  alternative  decisions 
based  upon  such  information  (e.g.,  planning , 
siting,  and  design  decisions) ,  a  consistency 
determination  will  be  required  for  each  major 
decision.  In  cases  of  phased  decisionmaking. 
Federal  agencies  shall  ensure  that  the  devel¬ 
opment  project  continues  to  be  consistent  to 
the  maximum  extent  practicable  with  the  State 1  s 
management  program. 

§  930.38  Consistency  determinations  for  activ¬ 
ities  initiated  prior  to  management 
program  approval. 

(a)  A  consistency  determination  will  be  re¬ 
quired  for  ongoing  Federal  activities  other 
than  development  projects  (e.g.,  waste  dispos¬ 
al  practices)  initiated  prior  to  management 
program  approval,  which  are  governed  by  statu¬ 
tory  authority  under  which  the  Federal  agency 
retains  discretion  to  reassess  and  modify  the 
activity.  In  these  cases  the  consistency  de¬ 
termination  must  be  made  by  the  Federal  agency 
at  the  earliest  practicable  time  following  man¬ 
agement  program  approval,  and  the  State  agency 
must  be  provided  with  a  consistency  determina¬ 
tion  no  later  them  120  days  after  management 
program  approval  for  ongoing  activities  which 
the  State  agency  lists  or  identifies  through 
monitoring  as  subject  to  consistency  with  the 
management  program. 

(b)  A  consistency  determination  shall  be  re¬ 
quired  for  major,  phased  Federal  development 


project  decisions  described  in  §  930.37(c) 
which  are  made  following  management  program  ap¬ 
proval  and  are  related  to  development  projects 
initiated  prior  to  program  approval.  In  making 
these  new  decisions,  Federal  agencies  shall 
consider  coastal  zone  effects  not  fully  evalu¬ 
ated  at  the  outset  of  the  project.  This  provi¬ 
sion  shall  not  apply  to  phased  Federal  decisions 
which  were  specifically  described,  considered 
and  approved  prior  to  management  program  approv¬ 
al  (e.g.,  in  a  final  environmental  impact  state¬ 
ment  issued  pursuant  to  the  National  Environmen¬ 
tal  Policy  Act) . 

§  930.39  Content  of  a  consistency  determina¬ 
tion. 

(a)  The  consistency  determination  shall  in¬ 
clude  a  brief  statement  indicating  whether  or 
not  the  proposed  activity  will  be  undertaken  in 
a  manner  consistent  to  the  maximum  extent  prac¬ 
ticable  with  the  management  program.  The  state¬ 
ment  must  be  based  upon  an  evaluation  of  the 
relevant  provisions  of  the  management  program. 
The  consistency  determination  shall  also  in¬ 
clude  a  detailed  description  of  the  activity, 
its  associated  facilities,  and  their  coastal 
zone  effects,  and  comprehensive  data  and  in¬ 
formation  sufficient  to  support  the  Federal 
agency's  consistency  statement.  The  amount  of 
detail  in  the  statement  evaluation,  activity 
description  and  supporting  information  shall 
be  commensurate  with  the  expected  effects  of 
the  activity  on  the  the  coastal  zone. 

(b)  Federal  agencies  shall  be  guided  by  the 
following  in  making  their  consistency  determi¬ 
nations.  The  activity  (e.g.,  project  siting  and 
construction),  its  direct  effects  (e.g.,  air, 
water,  waste  discharges,  etc.),  and  associated 
facilities  (e.g.,  proposed  siting  and  construc¬ 
tion  of  access  road,  connecting  pipeline, 
support  buildings,  etc.)  and  the  direct  ef¬ 
fects  of  the  associated  facilities  (e.g.,  ero¬ 
sion,  wetlands,  beach  access  impacts,  etc.) 
must  all  be  consistent  to  the  maximum  extent 
practicable  with  the  management  program.  Al¬ 
though  nonassociated  facilities  (e.g.,  recre¬ 
ational  housing  vhich  is  induced  by  but  not 
necessarily  related  to  a  Federal  harbor  dredging 
project — see  §  930.21)  mast  be  included  within 
the  consistency  determination's  description  of 
the  direct  effects  of  the  activity,  Federal 
agencies  are  not  responsible  for  evaluating 
the  consistency  of  such  facilities. 

(c)  In  making  their  consistency  determina¬ 
tions,  Federal  agencies  shall  give  appropriate 
weight  to  the  various  types  of  provisions  within 
the  management  program.  Federal  agencies  must 
ensure  that  their  activities  are  consistent  to 
the  maximum  extent  practicable  with  the  enforce¬ 
able,  mandatory  policies  of  the  management  pro¬ 
gram.  However,  Federal  agencies  need  only  give 
adequate  consideration  to  management  program 
provisions  which  are  in  the  nature  of  recammen- 
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dations.  Finally,  Federal  agencies  do  not  have 
to  evaluate  coastal  zone  effects  for  which  the 
management  program  does  not  contain  mandatory 
or  recommended  policies  because,  in  the  absence 
of  such  provisions,  there  is  no  basis  for  making 
a  consistency  determination  with  respect  to  such 
effects. 

(d)  When  Federal  agency  standards  are  more 
restrictive  than  standards  or  requirements  con¬ 
tained  in  the  State's  management  program,  the 
Federal  agency  may  continue  to  apply  its 
stricter  standards  (e.g.,  restrict  project  de¬ 
velopment  or  design  alternatives  notwithstand¬ 
ing  permissive  management  program  policies) . 
In  such  cases  the  Federal  agency  should  inform 
the  State  agency  in  the  consistency  determina¬ 
tion  of  the  statutory,  regulatory  or  other  basis 
for  the  application  of  the  stricter  standards. 

§  930 . 40  Multiple  Federal  agency  participa¬ 
tion. 

Whenever  more  than  one  Federal  agency  is  in¬ 
volved  in  conducting  or  supporting  a  Federal 
activity  or  its  associated  facilities  directly 
affecting  the  coastal  zone,  or  is  involved  in  a 
group  of  Federal  activities  related  to  each  oth¬ 
er  because  of  their  geographic  proximity,  con¬ 
sideration  should  be  given  to  the  preparation  of 
one  consistency  determination  for  all  the  Fed¬ 
eral  activities  involved.  In  such  cases.  Fed¬ 
eral  agencies  should  consider  joint  prepara¬ 
tion  or  lead  agency  development  of  the  consis¬ 
tency  determination.  In  either  case,  the  con¬ 
sistency  determination  (a)  must  be  transmitted 
to  the  State  agency  at  least  90  days  before 
final  decisions  are  taken  by  any  of  the  par¬ 
ticipating  agencies,  (b)  must  indicate  whether 
or  not  each  of  the  proposed  activities  is  con¬ 
sistent  to  the  maximum  extent  practicable  with 
the  management  program  and  (c)  must  include  in¬ 
formation  on  each  proposed  activity  sufficient 
to  support  the  consistency  determination. 

§  930.41  State  agency  response. 

(a)  A  State  agency  shall  inform  the  Federal 
agency  of  its  agreement  or  disagreement  with  the 
Federal  agency's  consistency  determination  at 
the  earliest  practicable  time.  If  a  final 
response  has  not  been  developed  and  issued 
within  45  days  frcm  receipt  of  the  Federal 
agency  notification,  the  State  agency  should 
at  that  time  inform  the  Federal  agency  of  the 
status  of  the  matter  and  the  basis  for  further 
delay.  The  Federal  agency  may  presume  State 
agency  agreement  if  the  State  agency  fails  to 
provide  a  response  within  45  days  frcm  receipt 
of  the  Federal  agency  notification. 

(b)  State  agency  agreements  shall  not  be  pre¬ 
sumed  in  cases  where  the  State  agency,  with  the 
45  day  period,  requests  an  extension  of  time  to 
review  the  matter.  Federal  agencies  shall  ap¬ 
prove  one  request  for  an  extension  period  of 


15  days,  or  less.  In  considering  whether  a 
longer  or  additional  extension  period  is  ap¬ 
propriate,  the  Federal  agency  should  consider 
the  magnitude  and  complexity  of  the  information 
contained  in  the  consistency  determination. 

(c)  Final  Federal  agency  action  may  not  be 
taken  sooner  than  90  days  frcm  the  issuance  of 
the  consistency  determination  to  the  State  agen¬ 
cy  unless  both  the  Federal  agency  and  the  State 
agency  agree  to  an  alternative  period  (see 
§  930.34(b)). 

§  930.42  State  agency  disagreement. 

(a)  In  the  event  the  State  agency  disagrees 
with  the  Fedeal  agency's  consistency  determina¬ 
tion,  the  State  agency  shall  accompany  its  re¬ 
sponse  to  the  Federal  agency  with  its  reasons 
for  the  disagreement  and  supporting  informa¬ 
tion.  The  State  agency  response  must  describe 
(1)  hew  the  proposed  activity  will  be  inconsis¬ 
tent  with  specific  elements  of  the  management 
program,  and  (2)  alternative  measures  (if  they 
exist)  which,  if  adopted  by  the  Federal  agen¬ 
cy,  would  allow  the  activity  to  proceed  in  a 
manner  consistent  to  the  maximum  extent  practi¬ 
cable  with  the  management  program. 

(b)  If  the  State  agency's  disagreement  is 
based  upon  a  finding  that  the  Federal  agency 
has  failed  to  supply  sufficient  information 
(see  §  930.39(a)),  the  State  agency's  response 
must  describe  the  nature  of  the  information  re¬ 
quested  and  the  necessity  of  having  such  in¬ 
formation  to  determine  the  consistency  of  the 
Federal  activity  with  the  management  program. 

(c)  State  agencies  shall  send  to  the  As¬ 
sistant  Administrator  a  copy  of  responses  which 
describe  disagreements  with  Federal  agency  con¬ 
sistency  determinations. 

§  930.43  Availability  of  mediation  for  dis¬ 
putes  concerning  proposed  activities. 

(a)  In  the  event  of  a  serious  disagreement 
between  a  Federal  agency  and  a  State  agency  re¬ 
garding  the  consistency  of  a  proposed  Federal 
activity  directly  affecting  the  coastal  zone, 
either  party  may  request  the  Secretarial  medi¬ 
ation  services  provided  for  in  Subpart  G. 

§  930.44  Availability  of  mediation  for  pre¬ 
viously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall  cooper¬ 
ate  in  their  efforts  to  monitor  Federally  ap¬ 
proved  activities  in  order  to  make  certain  that 
such  activities  continue  to  be  undertaken  in  a 
manner  consistent  to  the  maximum  extent  practic¬ 
able,  with  the  State's  management  program. 

(b)  The  State  agency  shall  request  that  the 
Federal  agency  take  appropriate  remedial  action 
following  a  serious  disagreement  resulting  from 
a  State  agency's  objection  to  a  Federal  activity 
which  was:  (i)  previously  determined  to  be  con- 
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si stent  to  the  maximum  extent  practicable  with 
the  State's  management  program,  but  which  the 
State  agency  later  maintains  is  being  conducted 
or  is  having  a  coastal  zone  effect  substantially 
different  than  originally  proposed  and,  as  a  re¬ 
sult,  is  no  longer  consistent  to  the  maximum  ex¬ 
tent  practicable  with  the  State's  management 
program,  or  (ii)  previously  determined  not  to  be 
a  Federal  activity  directly  affecting  the  coast¬ 
al  zone,  but  which  the  State  agency  later  main¬ 
tains  is  being  conducted  or  is  having  a  coastal 
zone  effect  substantially  different  than  origi¬ 
nally  proposed  and,  as  a  result,  the  activity 
directly  affects  the  coastal  zone  and  is  not 
consistent  to  the  maximum  extent  practicable 
with  the  State '  s  management  program.  The  State 
agency's  request  must  include  supporting  infor¬ 
mation  and  a  proposal  for  recommended  remedial 
action. 

(c)  If,  after  a  reasonable  time  following  a 
request  for  remedial  action,  the  State  agency 
still  maintains  that  a  serious  disagreement 
exists,  either  party  may  request  the  Secretarial 
mediation  services  for  in  Subpart  G. 

Subpart  D — Consistency  for  Activities  Requiring 
a  Federal  License  or  Permit 

§  930.50  Objectives . 

The  provisions  of  this  subpart  are  provided 
to  assure  that  Federally  licensed  or  permitted 
activities  affecting  the  coastal  zone  are  con¬ 
ducted  in  a  manner  consistent  with  approved 
management  programs. 

§  930.51  Federal  license  or  permit. 

(a)  The  term  "Federal  license  or  permit" 
means  any  authorization,  certification,  approv¬ 
al  ,  or  other  form  of  permission  vhich  any 
Federal  agency  is  empowered  to  issue  to  an 
applicant. 

(b)  The  term  also  includes  the  following 
types  of  renewals  and  major  amendments  which 
affect  the  coastal  zone: 

(1)  Renewals  and  major  amendments  of  Feder¬ 
al  license  and  permit  activities  not  previous¬ 
ly  reviewed  by  the  State  agency: 

(2)  Renewals  and  major  amendments  of  Feder¬ 
al  license  and  permit  activities  previously 
reviewed  by  the  State  agency  which  are  filed 
after  and  are  subject  to  management  program 
amendments  not  in  existence  at  the  time  of 
original  State  agency  review;  and 

(3)  Renewals  and  major  amendments  of  Feder¬ 
al  license  and  permit  activities  previously 
reviewed  by  the  State  agency  which  will  cause 
coastal  zone  effects  substantially  different 
than  those  originally  reviewed  by  the  State 
agency. 


§  930.52  Applicant. 

The  term  "applicant"  means  any  individual, 
public  or  private  corporation,  partnership,  as¬ 
sociation,  or  other  entity  organized  or  existing 
under  the  laws  of  any  State,  or  any  State,  re¬ 
gional,  or  local  government,  who,  following  man¬ 
agement  program  approval,  files  an  application 
for  a  Federal  license  or  permit  to  conduct  an 
activity  affecting  the  coastal  zone.  The  term 
"applicant"  does  not  include  Federal  agencies 
applying  for  Federal  licenses  or  permits.  Fed¬ 
eral  agency  "activities"  requiring  Federal 
licenses  or  permits  are  subject  to  the  consis¬ 
tency  requirements  of  subpart  C  of  this  Part. 

§  930.53  Management  program  license  and  permit 
listing . 

(a)  During  management  program  development, 
Federal  agencies  should  assist  State  agencies  in 
identifying  Federal  license  and  permit  activi¬ 
ties  which  reasonably  can  be  expected  to  affect 
the  coastal  zone. 

(b)  State  agencies  shall  develop  a  list  of 
Federal  license  and  permit  activities  which  are 
likely  to  affect  the  coastal  zone  and  which  the 
State  agency  wishes  to  review  for  consistency 
with  the  management  program.  The  list  shall  be 
included  as  part  of  the  management  program  and 
the  Federal  license  and  permit  acitivities  shall 
be  described  in  terms  of  the  specific  licenses 
or  permits  involved  ( e . g . ,  Corps  of  Engineers 
404  permits,  Coast  Guard  bridge  permits,  etc.). 
In  the  event  the  State  agency  chooses  to  review 
Federal  licenses  and  permits  for  activities  out¬ 
side  the  coastal  zone  but  likely  to  affect  the 
coastal  zone,  it  must  generally  describe  the 
geographic  location  of  such  activities. 

(c)  If  a  State  agency  wishes  to  avoid  re¬ 
peated  review  of  minor  Federally  permitted 
activities  which,  while  individually  incon¬ 
sequential,  cumulatively  cause  effects  on  the 
coastal  zone,  the  State  agency,  after  develop¬ 
ing  conditions  allowing  concurrence  for  such 
activities,  may  issue  a  general  public  notice 
(see  §  930.61)  and  general  concurrence  allow¬ 
ing  similar  minor  work  in  the  same  geographic 
area  to  proceed  without  prior  State  agency  re¬ 
view.  In  such  cases,  the  State  agency  must  set 
forth  in  the  management  program  license  and  per¬ 
mit  list  the  minor  Federal  license  and  permit 
acitivities  and  the  relevent  conditions  which 
are  covered  by  the  general  concurrence.  Minor 
Federal  license  or  permit  activities  which  sat¬ 
isfy  the  conditions  of  the  general  concurrence 
are  not  subject  to  the  consistency  certification 
requirement  of  this  subpart.  Except  in  cases 
where  the  State  agency  indicates  otherwise, 
copies  of  Federal  license  or  permit  applications 
for  activities  subject  to  a  general  concur¬ 
rence  must  be  sent  by  the  applicant  to  the  State 
agency  to  allow  the  State  agency  to  monitor 
adherence  to  the  conditions  required  by  such 
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concurrence.  Confidential  and  proprietary  ma¬ 
terial  within  such  applications  may  be  deleted. 

(d)  The  license  and  permit  list  may  be 
amended  by  the  State  agency  following  consulta¬ 
tion  with  the  affected  Federal  agency  and  ap¬ 
proval  of  additions  or  deletions  by  the  Assis¬ 
tant  Administrator.  The  State  agency  shall 
provide  copies  of  the  list  and  any  amendments 
to  Federal  agencies  and  shall  make  the  informa¬ 
tion  available  to  the  public. 

(e)  No  Federal  license  or  permit  described 
on  an  approved  list  shall  be  issued  by  a  Feder¬ 
al  agency  until  the  requirements  of  this  sub¬ 
part  have  been  satisfied.  Federal  agencies 
shall  inform  applicants  for  listed  licenses  and 
permits  of  the  requirements  of  this  subpart. 

§  930.54  Unlisted  Federal  license  and  permit 
activities . 

(a)  With  the  assistance  of  Federal  agencies, 
State  agencies  should  monitor  unlisted  Federal 
license  and  permit  activities  (e.g.,  by  use  of 
0MB  Circular  A-95  review,  review  of  NEPA  envi¬ 
ronmental  impact  statements,  etc.)  and  shall 
immediately  notify  Federal  agencies  and  ap¬ 
plicants  of  unlisted  activities  affecting  the 
coastal  zone  which  require  State  agency  re¬ 
view.  State  agencies  must  inform  the  Feder¬ 
al  agency  and  applicant  within  30  days  from 
notice  of  the  license  or  permit  application, 
otherwise  the  State  agency  waives  its  right 
to  review  the  unlisted  activity.  The  waiver 
does  not  apply  in  cases  where  the  State  agen¬ 
cy  does  not  receive  notice  of  the  Federal 
license  or  permit  activity. 

(b)  The  State  agency  must  also  notify  the 
Assistant  Administrator  of  unlisted  Federal 
license  or  permit  activities  which  the  State 
agency  believes  should  be  subject  to  State 
agency  review.  Follcwing  State  agency  noti¬ 
fication  to  the  Federal  agency,  applicant  and 
the  Assistant  Administrator,  the  Federal  agen¬ 
cy  may  not  issue  the  license  or  piermit  until 
the  requirements  of  this  Subpart  have  been 
satisfied,  unless  the  Assistant  Administrator 
disapproves  the  State  agency  decision  to  re¬ 
view  the  activity. 

(c)  The  Federal  agency  and  the  applicant 
have  15  days  from  receipt  of  the  State  agency 
notice  to  provide  comments  to  the  Assistant 
Administrator  regarding  the  State  agency's 
decision  to  review  the  activity.  The  sole 
basis  for  the  Assistant  Administrator's  ap>- 
proval  or  disapproval  of  the  State  agency' s 
decision  will  relate  to  whether  the  proposed 
activity  can  be  reasonably  expected  to  affect 
the  coastal  zone  of  the  State.  The  Assistant 
Administrator  shall  issue  a  decision,  with  sup>- 
porting  ccrrments,  to  the  State  agency,  Federal 
agency  and  applicant  with  30  days  from  receipt 
of  the  State  agency  notice. 

(d)  In  the  event  of  disapproval  by  the  As¬ 
sistant  Administrator,  the  Federal  agency  may 


approve  the  license  or  permit  application  and 
the  applicant  need  not  comply  with  the  require¬ 
ments  of  this  subpart.  If  the  Assistant  Admin¬ 
istrator  approves  the  State  agency's  decision, 
the  Federal  agency  and  applicant  must  carply 
with  the  consistency  certification  procedures 
of  this  subpart. 

(e)  Follcwing  an  approval  by  the  Assistant 
Administrator,  the  applicant  shall  amend  the 
Federal  application  by  including  a  consistency 
certification  and  shall  provide  the  State  agen¬ 
cy  with  a  copy  of  the  certification  along  with 
necessary  supporting  data  and  information  (see 
§§  930.63  and  930.64).  For  the  purposes  of  this 
section,  concurrence  by  the  State  agency  shall 
be  conclusively  presumed  in  the  absence  of  a 
State  agency  objection  within  six  months  frcm 
the  original  Federal  agency  notice  to  the  State 
agency  (see  paragraph  (a)  of  this  section)  or 
within  three  months  from  receipt  of  the  appli¬ 
cant's  consistency  certification  and  accompany¬ 
ing  information,  whichever  period  terminates 
last. 

§  930.55  Availability  of  mediation  for  license 
or  permit  disputes. 

In  the  event  of  a  serious  disagreement  be¬ 
tween  a  Federal  and  State  agency  regarding 
whether  a  listed  or  unlisted  Federal  license 
or  permit  activity  is  subject  to  consistency  re¬ 
view,  either  party  may  request  the  Secretarial 
mediation  services  provided  for  in  subpart  G; 
notice  shall  be  provided  to  the  applicant. 
The  existence  of  a  serious  disagreement  will  not 
relieve  the  Federal  agency  frcm  the  responsi¬ 
bility  for  withholding  approval  of  a  license 
or  permit  application  for  an  activity  on  an 
approved  management  program  list  (see  §  920.53) 
or  individually  approved  by  the  Assistant  Ad¬ 
ministrator  (see  §  930.54)  pending  satisfaction 
of  the  requirements  of  this  subpart.  Similarly, 
the  existence  of  a  serious  disagreement  will 
not  prevent  the  Federal  agency  from  approving 
a  license  or  permit  activity  which  has  not  re¬ 
ceived  Assistant  Administrator  approval. 

§  930.56  State  agency  guidance  and  assis¬ 
tance  to  applicants;  information  re¬ 
quirements. 

(a)  As  a  preliminary  matter,  any  applicant 
for  a  Federal  license  or  permit  selected  for 
review  by  a  State  agency  should  cfotain  the 
views  and  assistance  of  that  agency  regarding 
the  means  for  ensuring  that  the  proposed  activ¬ 
ity  will  be  conducted  in  a  manner  consistent 
with  the  State '  s  management  program.  As  part 
of  its  assistance  efforts,  the  State  agency 
shall  make  available  for  public  inspection 
copies  of  the  management  program  document. 

(b)  The  management  program  as  originally 
approved  or  amended  may  describe  requirements 
regarding  the  data  and  information  necessary 
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to  assess  the  consistency  of  Federal  license 
and  permit  activities.  Required  data  and  in¬ 
formation  may  not  include  confidential  and 
proprietary  material.  In  the  case  of  approved 
amendments .  State  agencies  shall  send  ccpies 
to  relevant  Federal  agencies  who  shall  in  turn, 
provide  the  information  requirements  to  appli¬ 
cants.  If  a  State  does  not  choose  to  develop 
or  amend  its  management  program  to  include  in¬ 
formation  requirements,  the  applicant  must,  at 
a  minimum,  supply  the  State  agency  with  the  in¬ 
formation  required  by  §  930.58. 

§  930.57  Consistency  certifications. 

(a)  When  satisfied  that  the  proposed  activity 
meets  the  Federal  Consistency  requirements  of 
this  subpart,  all  applicants  for  Federal  li¬ 
censes  or  permits  subject  to  State  agency  review 
shall  provide  in  the  application  to  the  Federal 
licensing  or  permitting  agency  a  certification 
that  the  proposed  activity  complies  with  and 
will  be  conducted  in  a  manner  consistent  with 
the  State's  approved  management  program.  At 
the  same  time,  the  applicant  shall  furnish  to 
the  State  agency  a  copy  of  the  certification. 

(b)  The  applicant's  consistency  certifica¬ 
tion  shall  be  in  the  following  form:  "The 
proposed  activity  complies  with  (name  of  State) 
approved  coastal  management  program  and  will 
be  conducted  in  a  manner  consistent  with  such 
program. " 

§  930.58  Necessary  data  and  information. 

(a)  The  applicant  shall  furnish  the  State 
agency  with  necessary  data  and  information  along 
with  the  consistency  certification.  Such  in¬ 
formation  and  data  shall  include  the  following : 

(1)  A  detailed  description  of  the  proposed 
activity  and  its  associated  facilities  vAiich  is 
adequate  to  permit  an  assessment  of  their  prob¬ 
able  coastal  zone  effects.  Maps,  diagrams, 
technical  data  and  other  relevant  material  must 
be  submitted  when  a  written  description  alone 
will  not  adequately  describe  the  proposal  (a 
copy  of  the  Federal  application  and  all  support¬ 
ing  material  provided  to  the  Federal  agency 
should  also  be  submitted  to  the  State  agency) . 

(2)  Information  required  by  the  State  agency 
pursuant  to  §  930.56(b). 

(3)  A  brief  assessment  relating  the  probable 
coastal  zone  effects  of  the  proposal  and  its 
associated  facilities  to  the  relevant  elements 
of  the  management  program. 

(4)  A  brief  set  of  findings,  derived  frcm 
the  assessment,  indicating  that  the  proposed 
activity  (e.g.,  project  siting  and  construc¬ 
tion),  its  associated  facilities  (e.g.,  access 
road,  support  buildings) ,  and  their  effects 
(e.g.,  air,  water,  waste  discharges,  erosion, 
wetlands,  beach  access  impacts)  are  all  con¬ 
sistent  with  the  provisions  of  the  management 
program.  In  developing  findings,  the  applicant 


shall  give  appropriate  weight  to  the  various 
types  of  provisions  within  the  management  pro¬ 
gram.  While  applicants  must  be  consistent 
with  the  enforceable,  mandatory  policies  of  the 
management  program,  they  need  only  demonstrate 
adequate  consideration  of  policies  which  are 
in  the  nature  of  recommendations .  Applicants 
need  not  make  findings  with  respect  to  coastal 
zone  effects  for  which  the  management  program 
does  not  contain  mandatory  or  rec amended  poli¬ 
cies. 

(b)  At  the  request  of  the  applicant,  in¬ 
terested  parties  who  have  access  to  information 
and  data  required  by  subparagraph  (a)(1)  and  (2) 
of  this  section  may  provide  the  State  agency 
with  all  or  part  of  the  material  required.  Fur¬ 
thermore,  upon  request  by  the  applicant,  the 
State  agency  shall  provide  assistance  for  devel¬ 
oping  the  assessment  and  findings  required  by 
paragraphs  (a)(3)  and  (4)  of  this  section. 

(c)  When  satisfied  that  adequate  protection 
against  public  disclosure  exists,  applicants 
should  provide  the  State  agency  with  confiden¬ 
tial  and  proprietary  information  which  the 
State  agency  maintains  is  necessary  to  make  a 
reasoned  decision  on  the  consistency  of  the 
proposal.  State  agency  requests  for  such  in¬ 
formation  must  be  related  to  the  necessity  of 
having  such  information  to  assess  adequately 
the  coastal  zone  effects  of  the  proposal. 

§  930.59  Multiple  permit  review. 

(a)  Applicants  shall,  to  the  extent  practi¬ 
cable,  consolidate  related  Federal  license  and 
permit  activities  affecting  the  coastal  zone 
for  State  agency  review.  State  agencies  shall, 
to  the  extent  practicable,  provide  applicants 
with  a  "one-stop"  multiple  permit  review  for 
consolidated  permits  to  minimize  duplication  of 
effort  and  to  avoid  unnecessary  delays. 

(b)  A  State  agency  objection  to  one  or  more 
of  the  license  or  permit  activities  submitted 
for  consolidated  review  shall  not  prevent  the 
applicant  frcm  receiving  Federal  agency  ap>- 
proval  for  those  license  and  permit  activities 
found  to  be  consistent  with  the  management 
program. 

§  930.60  Camencement  of  State  agency  review. 

(a)  Except  as  provided  in  §  930.54(e),  State 
agency  review  of  an  applicant's  consistency 
certification  begins  at  the  time  the  State  agen¬ 
cy  receives  a  copy  of  the  consistency  certifica¬ 
tion,  and  the  infonration  and  data  required  pur¬ 
suant  to  §  930.58. 

(b)  A  State  agency  request  for  information 
or  data  in  addition  to  that  required  by  §  930.58 
shall  not  extend  the  date  of  camencement  of 
State  agency  review. 
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§  930.61  Public  notice. 

(a)  Follcwing  receipt  of  the  material  de¬ 
scribed  in  §  930.60  the  State  agency  shall  en¬ 
sure  timely  public  notice  of  the  proposed  activ¬ 
ity.  At  a  minimum  the  provision  of  public 
notice  must  be  in  accordance  with  State  law.  In 
addition,  public  notice  must  be  provided  in  the 
immediate  area  of  the  coastal  zone  which  is 
likely  to  be  affected  by  the  proposed  activity. 
Public  notice  shall  be  expanded  in  proportion  to 
the  degree  of  likely  public  interest  resulting 
from  the  unique  geographic  area  involved,  the 
substantial  commitment  of  or  impact  on  coastal 
resources,  the  complexity  or  controversy  of 
the  proposal,  or  for  other  good  cause. 

(b)  Public  notice  shall  facilitate  public 
comment  by  providing  a  summary  of  the  proposed 
activity,  by  announcing  the  availability  for  in¬ 
spection  of  the  consistency  certification  and 
accompanying  public  information  and  data,  and  by 
requesting  that  comments  be  submitted  to  the 
State  agency. 

(c)  A  number  of  procedural  options,  if  per¬ 
mitted  by  State  law,  are  available  to  State 
agencies  to  satisfy  the  public  notice  require¬ 
ments  of  this  Subpart.  They  include,  but  are 
not  limited  to: 

(1)  the  State  agency  providing  the  public 
notice; 

(2)  the  State  agency  requiring  the  applicant 
to  provide  the  public  notice;  or 

(3)  the  State  agency  relying  upon  the  public 
notice  provided  by  the  Federal  agency  reviewing 
the  application  for  the  Federal  license  or  per¬ 
mit  (e.g.,  A-95  public  notices,  notice  of  avail¬ 
ability  of  NEPA  environmental  impact  state¬ 
ments)  if  such  notice  satisfies  the  minimum 
requirements  set  forth  in  paragraphs  (a)  and 

(b)  of  this  section. 

(d)  Federal  and  State  agencies  are  encouraged 
to  issue  joint  public  notices  whenever  possible 
to  minimize  duplication  of  effort  and  to  avoid 
unnecessary  delays. 

§  930.62  Public  hearings. 

(a)  At  the  discretion  of  the  State  agency, 
public  notice  may  include  the  announcement  of 
one  or  more  public  hearings.  Public  hearings 
shall  be  scheduled  with  a  view  towards 

(1)  allowing  access  to  the  consistency  certi¬ 
fication  and  accompanying  public  information 
within  a  reasonable  time  prior  to  the  hearing, 

(2)  facilitating  broad  public  attendance  and 
participation  at  the  hearing,  and  (3)  affording 
the  applicant  expeditious  consideration  of  the 
proposed  activity. 

(b)  Federal  and  State  agencies  are  encour¬ 
aged  to  hold  joint  public  hearings  in  the 
event  both  agencies  determine  that  a  hearing 
on  the  action  is  necessary. 


§  930.63  State  agency  concurrent  with  a  con¬ 
sistency  certification. 

(a)  At  the  earliest  practicable  time,  the 
State  agency  shall  notify  the  Federal  agency  and 
the  applicant  whether  the  State  agency  concurs 
with  or  objects  to  a  consistency  certification. 
Concurrence  by  the  State  agency  shall  be  con¬ 
clusively  presumed  in  the  absence  of  a  State 
agency  objection  within  six  months  fbllcwing 
commencement  of  State  agency  review. 

(b)  State  agencies  should  restrict  the  period 
of  public  notice,  receipt  of  comments,  hearing 
proceedings  and  final  decision-making  to  the 
minimum  time  necessary  to  inform  the  public, 
obtain  sufficient  ccmment,  and  develop  a  reason¬ 
able  decision  on  the  matter.  If  the  State  agen¬ 
cy  has  not  issued  a  decision  within  three 
months  following  commencement  of  State  agency 
review,  it  shall  notify  the  applicant  and  the 
Federal  agency  of  the  status  of  the  matter, 
and  the  basis  for  further  delay. 

(c)  If  the  State  agency  issues  a  concurrence 
or  is  conclusively  presumed  to  concur  with  the 
applicant's  consistency  certification,  the  Fed¬ 
eral  agency  may  approve  the  Federal  license 
or  permit  application.  Notwithstanding  State 
agency  concurrence  with  a  consistency  certifi¬ 
cation,  the  Federal  permitting  agency  may  deny 
approval  of  the  Federal  license  or  permit  ap¬ 
plication.  Federal  agencies  should  not  delay 
processing  applications  pending  receipt  of  a 
State  agency's  concurrence.  In  the  event  a 
Federal  agency  determines  that  an  application 
will  not  be  approved,  it  shall  immediately 
notify  the  applicant  and  the  State  agency. 

§  930.64  State  agency  objection  to  a  consis¬ 
tency  certification. 

(a)  If  the  State  agency  objects  to  the  ap¬ 
plicant'  s  consistency  certification  within  six 
months  following  commencement  of  review,  it 
shall  notify  the  applicant.  Federal  agency  and 
Assistant  Administrator  of  the  objection. 

(b)  State  agency  objections  must  describe 
(1)  hew  the  proposed  activity  is  inconsistent 
with  specific  elements  of  the  management  pro¬ 
gram,  and  (2)  alternative  measures  (if  they 
exist)  which,  if  adopted  by  the  applicant, 
would  permit  the  proposed  activity  to  be  con¬ 
ducted  in  a  manner  consistent  with  the  man¬ 
agement  program. 

(c)  During  the  period  when  the  State  agency 
is  reviewing  the  consistency  certification,  the 
applicant  and  the  State  agency  should  attempt 
to  agree  upon  conditions,  which,  if  met  by  the 
applicant,  would  permit  State  agency  concur¬ 
rence.  The  parties  shall  also  consult  with 
the  Federal  agency  responsible  for  approving 
the  Federal  license  or  permit  to  ensure  that 
proposed  conditions  satisfy  Federal  as  well 
as  State  management  program  requirements. 

(d)  A  State  agency  objection  may  be  based 
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upon  a  determination  that  the  applicant  "has 
failed,  following  a  written  State  agency  re¬ 
quest,  to  supply  the  information  required  pur¬ 
suant  to  §  903.58.  If  the  State  agency  objects 
on  the  grounds  of  insufficient  information, 
the  objection  must  describe  the  nature  of  the 
information  requested  and  the  necessity  of 
having  such  information  to  determine  the  con¬ 
sistency  of  the  activity  with  the  management 
program. 

(e)  A  State  agency  objection  shall  include 
a  statement  informing  the  applicant  of  a  right 
of  appeal  to  the  Secretary  on  the  grounds  de¬ 
scribed  in  Subpart  H. 

§  930.65  Federal  permitting  agency  responsi¬ 
bility. 

Following  receipt  of  a  State  agency  objection 
to  a  consistency  certification,  the  Federal 
agency  shall  not  issue  the  Federal  license  or 
permit  except  as  provided  in  Subpart  H  of  this 
part. 

§  930.66  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall  cooper¬ 
ate  in  their  efforts  to  monitor  Federally  li¬ 
censed  and  permitted  activities  in  order  to 
make  certain  that  such  activities  continue  to 
conform  to  both  Federal  and  State  requirements. 

(b)  The  State  agency  shall  request  that  the 
Federal  agency  take  appropriate  remedial  action 
following  a  serious  disagreement  resulting  from 
a  State  agency  objection  to  a  Federally  licensed 
or  permitted  activity  which  was:  (1)  Previously 
determined  to  be  consistent  with  the  State's 
management  program,  but  which  the  State  agency 
later  maintains  is  being  conducted  or  is  having 
coastal  zone  effects  substantially  different 
than  originally  proposed  and,  as  a  result,  is 
no  longer  consistent  with  the  State '  s  management 
program;  or  (2)  previously  determined  not  to  be 
an  activity  affecting  the  coastal  zone,  but 
vhich  the  State  agency  later  maintains  is 
being  conducted  or  is  having  coastal  effects 
substantially  different  than  originally  pro¬ 
posed  and,  as  a  result,  the  activity  affects 
the  coastal  zone  in  a  manner  inconsistent 
with  the  State's  management  program.  The 
State  agency' s  request  must  include  supporting 
information  and  a  proposal  for  rec amended  re¬ 
medial  action;  a  copy  of  the  request  must  be 
sent  to  the  applicant. 

(c)  If,  after  a  reasonable  time  following 
a  request  for  remedial  action,  the  State  agen¬ 
cy  still  maintains  that  a  serious  disagreement 
exists  with  the  Federal  agency,  either  party 
may  seek  the  Secretarial  mediation  services 
provided  for  in  Subpart  G  of  this  part. 


Subpart  E — Consistency  for  Outer  Continental 
Shelf  (PCS)  Exploration,  Development 

and  Production  Activities 

§  930.70  Objectives. 

The  provisions  of  this  subpart  are  provided  to 
assure  that  all  Federal  license  and  permit  ac¬ 
tivities  described  in  detail  in  OCS  plans  and 
which  affect  the  coastal  zone  are  conducted  in 
a  manner  consistent  with  approved  coastal  zone 
management  programs. 

§  930.71  Federal  license  or  permit  activity 
described  in  detail. 

The  term  "Federal  license  or  permit  activity 
described  in  detail"  means  any  activity  requir¬ 
ing  a  Federal  license  or  permit,  as  defined  in 
§  930.51,  which  the  Secretary  of  the  Interior 
determines  must  be  described  in  detail  within 
an  OCS  plan. 

§  930.72  Person . 

The  term  "person"  means  any  individual,  cor¬ 
poration,  partnership,  association,  or  other 
entity  organized  or  existing  under  the  laws  of 
any  State,  the  Federal  government,  any  State, 
regional,  or  local  government,  or  any  entity 
of  such  Federal,  State,  regional  or  local  gov¬ 
ernment,  who  submits  to  the  Secretary  of  the 
Interior,  or  designee  following  management  pro¬ 
gram  approval,  an  OCS  plan  which  describes  in 
detail  Federal  license  or  permit  activities. 

§  930.73  OCS  plan. 

(a)  The  term  "OCS  plan"  means  any  plan  for 
the  exploration  or  developnent  of,  or  production 
from,  any  area  which  has  been  leased  under  the 
Outer  Continental  Shelf  Lands  Act  (43  U.S.C. 
Sec.  1331  et  seq. ) ,  and  the  regulations  under 
that  Act,  which  is  submitted  to  the  Secretary 
of  the  Interior  or  designee  following  manage¬ 
ment  program  approval  and  which  describes  in 
detail  Federal  license  or  permit  activities. 

(b)  The  requirements  of  this  subpart  do  not 
apply  to  Federal  license  and  permit  applications 
filed  after  management  program  approval  for 
activities  described  in  detail  in  OCS  plans 
approved  by  the  Secretary  of  the  Interior  or 
designee  prior  to  management  program  approval. 

§  930.74  OCS  activities  subject  to  State  agen¬ 
cy  review. 

Except  for  States  which  do  not  anticipate 
coastal  zone  effects  resulting  from  OCS  activ¬ 
ities,  management  program  lists  required  pur¬ 
suant  to  §  930.53  shall  include  a  reference  to 
OCS  plans  which  describe  in  detail  Federal 
license  and  permit  activities  affecting  the 
coastal  zone. 
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§  930.75  State  agency  assistance  to  persons; 
information  requirements. 

(a)  As  a  preliminary  matter,  any  person  in¬ 
tending  to  submit  to  the  Secretary  of  the  Inte¬ 
rior  and  OCS  plan  which  describes  in  detail  Fed¬ 
eral  license  or  permit  activities  affecting  the 
coastal  zone  should  obtain  the  views  and  assis¬ 
tance  of  the  State  agency  regarding  the  means 
for  ensuring  that  such  activities  will  be  con¬ 
ducted  in  a  manner  consistent  with  the  State's 
management  program.  As  part  of  its  assistance 
efforts,  the  State  agency  shall  make  available 
for  inspection  copies  of  the  management  program 
document. 

(b)  In  accordance  with  the  provisions  in 
§  930.56(b),  the  management  program  as  origi¬ 
nally  approved  or  amended  may  describe  require¬ 
ments  regarding  data  and  information  which  will 
be  necessary  for  the  State  agency  to  assess  the 
consistency  of  the  Federal  license  and  permit 
activities  described  in  detail  in  OCS  plans. 

§  930.76  Submission  of  an  OCS  plan  and  consis¬ 
tency  certification. 

Any  person  submitting  to  the  Secretary  of  the 
Interior  or  designee  any  OCS  plan  shall: 

(a)  Identify  all  activities  described  in  de¬ 
tail  in  the  plan  which  are  subject  to  State 
agency  review: 

(b)  When  satisfied  that  the  proposed  activ¬ 
ities  meet  the  Federal  consistency  requirements 
of  this  Subpart,  provide  the  Secretary  of  the 
Interior  or  designee  with  a  consistency 
certification,  attached  to  the  OCS  plan,  and 
the  Secretary  of  the  Interior  or  designee  shall 
furnish  the  State  agency  a  copy  of  the  OCS  plan 
(excluding  proprietary  info  mat  ion)  and  consis¬ 
tency  certification. 

(c)  The  person's  consistency  certification 
shall  be  in  the  following  form: 

The  proposed  activities  described  in  detail 
in  this  plan  comply  with  (name  of  State(s))  ap¬ 
proved  coastal  management  program(s)  and  will  be 
conducted  in  a  manner  consistent  with  such  pro¬ 
gram^)  . 

§  930.77  Necessary  data  and  information. 

(a)  The  State  agency  shall  use  the  informa¬ 
tion  received  pursuant  to  the  Department  of  the 
Interior's  operating  regulations  governing  ex¬ 
ploration,  development  and  production  opera¬ 
tions  on  the  OCS  (see  30  CFR  §  250.34)  and 
regulations  pertaining  to  the  OCS  information 
program  (see  30  CFR  Part  252)  to  determine  the 
consistency  of  proposed  Federal  license  and 
permit  activities  described  in  detail  in  OCS 
plans. 

(b)  The  person  shall  supplement  the  informa¬ 
tion  provided  by  paragraph  (a)  of  this  section 
by  supplying  the  State  agency  with: 

(1)  Information  required  by  the  State  agency 


pursuant  to  §  930.75(b). 

(2)  A  brief  assessment  relating  the  probable 
coastal  zone  effects  of  the  activities  and  their 
associated  facilities  to  the  relevant  elements 
of  the  management  program,  and 

(3)  A  brief  set  of  findings,  derived  from 
the  assessment,  indicating  that  each  of  the  pro¬ 
posed  activities  ( e . g . ,  dr il ling ,  platform 
placement)  and  their  associated  facilities 
(e.g.,  onshore  support  structures,  offshore 
pipelines),  and  their  effect  (e.g.,  air,  water, 
waste  discharge,  erosion,  wetlands,  beach  ac¬ 
cess  inpacts)  are  all  consistent  with  the  pro¬ 
visions  of  the  management  program.  In  develop¬ 
ing  findings,  the  person  shall  give  appropriate 
weight  to  the  various  provisions  within  the 
management  program  in  accordance  with  the  guid¬ 
ance  provided  in  §  930.58(a)(4). 

(c)  At  the  request  of  the  person,  interested 
parties  who  have  access  to  information  required 
by  paragraphs  (a)  and  (b)(1)  of  this  section  may 
provide  the  State  agency  with  all  or  part  of  the 
material  required.  Furthermore,  upon  request 
by  the  person,  the  State  agency  shall  provide 
assistance  for  developing  the  assessment  and 
findings  required  by  paragraph  (b)(2)  and  (3)  of 
this  section. 

(d)  When  satisfied  that  adequate  protection 
against  public  disclosure  exists,  persons 
should  provide  the  State  agency  with  confiden¬ 
tial  and  proprietary  information  which  the 
State  agency  maintains  is  necessary  to  make  a 
reasoned  decision  on  the  consistency  of  the 
proposed  activities.  State  agency  requests  for 
such  information  must  be  related  to  the  neces¬ 
sity  of  having  such  information  to  assess  ade¬ 
quately  the  coastal  zone  effects  of  the  pro¬ 
posed  activities. 

§  930.78  Ccnmencement  of  State  agency  review; 
public  notice. 

(a)  State  agency  review  of  the  person's  con¬ 
sistency  certification  begins  at  the  time  the 
State  agency  receives  a  copy  of  the  OCS  plan, 
consistency  certification,  and  required  neces¬ 
sary  data  and  information.  A  State  agency  re¬ 
quest  for  information  and  data  in  addition  to 
that  required  by  §  930.77  shall  not  extend  the 
date  of  commencement  of  State  agency  review. 

(b)  Following  receipt  of  the  material  de¬ 
scribed  in  paragraph  (a)  of  this  section,  the 
State  agency  shall  ensure  timely  public  notice 
of  the  proposed  activities  in  accordance  with 
the  directives  within  §§  930.61-930.62. 

§  930 . 79  State  agency  concurrence  or  objec¬ 
tion. 

(a)  At  the  earliest  practicable  time,  the 
State  agency  shall  notify  the  person,  the 
Secretary  of  the  Interior  or  designee  and  the 
Assistant  Adminstrator  of  its  concurrence  with 
or  objection  to  the  consistency  certification. 
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State  agencies  should  restrict  the  period  of 
public  notice,  receipt  of  comments,  hearing 
proceedings  and  final  decision-making  to  the 
minimum  time  necessary  to  inform  the  public, 
obtain  sufficient  comment,  and  develop  a  rea¬ 
sonable  decision  on  the  matter.  If  the  State 
agency  has  not  issued  a  decision  within  three 
months  following  commencement  of  State  agency 
review,  it  shall  notify  the  person,  the  Secre¬ 
tary  of  the  Interior  or  designee  and  the  As¬ 
sistant  Administrator  of  the  status  of  review 
and  the  basis  for  further  delay  in  issuing  a 
final  decision.  Notice  shall  be  in  written 
form  and  postmarked  no  later  than  three  months 
following  the  State  agency' s  receipt  of  the 
certification  and  supporting  information.  Con¬ 
currence  by  the  State  agency  shall  be  conclu¬ 
sively  presumed  if  the  notification  required 
by  this  subparagraph  is  not  provided. 

(b)  Concurrence  by  the  State  agency  shall  be 
conclusively  presumed  in  the  absence  of  a  State 
agency  objection  to  the  consistency  certifica¬ 
tion  within  six  months  following  commencement 
of  State  agency  review. 

(c)  If  the  State  agency  objects  to  one  or 
more  of  the  Federal  license  or  permit  activ¬ 
ities  described  in  detail  in  the  OCS  plan,  it 
must  provide  a  separate  discussion  for  each 
objection  in  accordance  with  the  directives 
within  §930. 64(b)  and  (d).  The  objection  shall 
also  include  a  statement  informing  the  person 
of  a  right  of  appeal  to  the  Secretary  on  the 
grounds  described  in  Subpart  H. 

§  930.80  Effect  of  State  agency  concurrence. 

(a)  If  the  State  agency  issues  a  concurrence 
or  is  conclusively  presumed  to  concur  with  the 
person' s  consistency  certification,  the  person 
will  not  be  required  to  submit  additional  con¬ 
sistency  certifications  and  supporting  informa¬ 
tion  for  State  agency  review  at  the  time  Federal 
applications  are  actually  filed  for  the  Federal 
licenses  and  permits  to  which  such  concurrence 
applies. 

(b)  Unless  the  State  agency  indicates  other¬ 
wise,  copies  of  Federal  license  and  permit 
applications  for  activities  described  in  detail 
in  an  OCS  plan  which  has  received  State  agency 
concurrence  shall  be  sent  by  the  person  to  the 
State  agency  to  allow  the  State  agency  to  moni¬ 
tor  the  activities.  Confidential  and  proprie¬ 
tary  material  within  such  applications  may  be 
deleted . 

§  930.81  Federal  permitting  agency  responsi¬ 
bility. 

Following  receipt  of  a  State  agency  objection 
to  a  consistency  certification  related  to  Feder¬ 
al  license  or  permit  activities  described  in 
detail  in  an  OCS  plan,  the  Federal  agency 
shall  not  issue  any  of  such  licenses  or  permits 
except  as  provided  in  Subpart  H  of  this  part. 


§  930.82  Multiple  permit  review. 

(a)  A  person  submitting  a  consistency  certi¬ 
fication  for  Federal  license  or  permit  activ¬ 
ities  described  in  detail  in  an  OCS  plan  is 
strongly  encouraged  to  work  with  other  Federal 
agencies  in  an  effort  to  include,  for  consoli¬ 
dated  State  agency  review,  consistency  certifi¬ 
cation  and  supporting  data  and  information  ap¬ 
plicable  to  OCS-related  Federal  license  and 
permit  activities  affecting  the  coastal  zone 
which  are  not  required  to  be  described  in  de¬ 
tail  in  OCS  plans  but  which  are  subjected  to 
State  agency  consistency  review  (e.g..  Corps 
of  Engineer  permits  for  the  placement  of  struc¬ 
tures  on  the  OCS  and  for  dredging  and  the  trans¬ 
portation  of  dredged  material,  Environmental 
Protection  Agency  air  and  water  quality  permits 
for  offshore  operations  and  onshore  support 
and  processing  facilities,  etc.).  In  the  event 
the  person  does  not  consolidate  such  OCS-related 
permit  activities  with  the  State  agency's  review 
of  the  OCS  plan,  such  activities  will  remain 
subject  to  individual  State  agency  review  under 
the  requirements  of  Subpart  D  of  this  part. 

(b)  A  State  agency  objection  to  one  or  more 
of  the  OCS-related  Federal  license  or  permit 
activities  submitted  for  consolidated  review 
shall  prevent  the  person  from  receiving  Federal 
agency  approval  (1)  for  those  OCS-related  li¬ 
cense  or  permit  activities  found  by  the  State 
agency  to  be  consistent  with  the  management 
program,  and  (2)  for  the  license  and  permit 
activities  described  in  detail  in  the  OCS  plan 
provided  the  State  agency  concurs  with  the  con¬ 
sistency  certification  for  such  plan.  Similar¬ 
ly,  a  State  agency  objection  to  the  consistency 
certification  for  an  OCS  plan  shall  not  prevent 
the  person  frcra  receiving  Federal  agency  ap¬ 
proval  for  those  OCS-related  license  or  permit 
activities  determined  by  the  State  agency  to 
be  consistent  with  the  management  program. 

§  930.83  Amended  or  new  OCS  plans. 

If  the  State  agency  objects  to  the  person' s 
OCS  plan  consistency  certification,  and  if,  pur¬ 
suant  to  subpart  H,  the  Secretary  does  not 
determine  that  each  of  the  objected  to  Federal 
license  or  permit  activities  described  in  detail 
in  such  plan  is  consistent  with  the  objectives 
or  purposes  of  the  Act,  or  is  necessary  in  the 
interest  of  national  security,  the  person  shall 
submit  an  amended  or  new  plan  to  the  Secretary 
of  the  Interior  or  designee  and  to  the  State 
agency  along  with  a  consistency  certification 
and  data  and  information  necessary  to  support 
the  new  consistency  determination.  The  data 
and  information  shall  specifically  describe 
modifications  made  to  the  original  OCS  plan, 
and  the  manner  in  which  such  modifications  will 
ensure  that  all  of  the  proposed  Federal  license 
or  permit  activities  described  in  detail  in 
the  amended  or  new  plan  will  be  conducted  in 
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a  manner  consistent  with  the  State's  management 
program. 

§  930.84  Review  of  amended  or  new  PCS  plans; 
public  notice. 

(a)  After  receipt  of  a  copy  of  the  amended  or 
new  OCS  plan,  consistency  certification,  and  ac¬ 
companying  data  and  information,  State  agency 
review  shall  begin. 

(b)  Following  receipt  of  the  material  de¬ 
scribed  in  paragraph  (a)  of  this  section,  the 
State  agency  shall  ensure  timely  public  notice 
of  the  proposed  activities  in  accordance  with 
the  directives  within  §§  930.61-930.62. 

(c)  Hie  State  agency  shall  concur  with  or 
object  to  the  person's  consistency  certifica¬ 
tion  in  accordance  with  the  directives  within 
§  930.79,  except  that  the  applicable  time  pe¬ 
riod  for  purposes  of  concurrence  by  conclusive 
presumption  shall  be  three  months  instead  of 
six  months. 

(d)  If  the  State  agency  issues  a  concurrence 
or  is  conclusively  presumed  to  concur  with  the 
person' s  new  consistency  certification,  the 
person  will  not  be  required  to  submit  addition¬ 
al  consistency  certifications  and  supporting 
information  for  State  agency  review  at  the  time 
Federal  applications  are  actually  filed  for 
the  Federal  licenses  and  permits  to  which  such 
concurrence  applies. 

(e)  Unless  the  State  agency  indicates  other¬ 
wise,  copies  of  Federal  license  and  permit 
applications  for  activities  described  in  detail 
in  an  amended  or  new  OCS  plan  which  has  received 
State  agency  concurrence  shall  be  sent  by  the 
person  to  the  State  agency  to  allow  the  State 
agency  to  monitor  the  activities.  Confidential 
and  proprietary  material  within  such  applica¬ 
tions  may  be  deleted. 

§  930.85  Continuing  State  agency  objections. 

If  the  State  agency  objects  to  the  consistency 
certification  for  an  amended  or  new  OCS  plan, 
the  prohibition  in  §  930.81  against  Federal 
agency  approval  of  licenses  or  permits  for 
activities  described  in  detail  in  such  a  plan 
applies,  further  Secretarial  review  pursuant 
to  subpart  H  nay  take  place,  and  the  development 
of  an  additional  amended  or  new  OCS  plan  and 
consistency  certification  nay  be  required  pur¬ 
suant  to  §§  930.83-930.84. 

§  930.86  Failure  to  comply  substantially  with 
an  approved  OCS  plan. 

(a)  The  Department  of  the  Interior  and  State 
agencies  shall  cooperate  in  their  efforts  to 
monitor  Federally  licensed  and  permitted  activ¬ 
ities  described  in  detail  OCS  plans  to  make 
certain  that  such  activities  continue  to  con¬ 
form  to  both  Federal  and  State  requirements. 

(b)  If  a  State  agency  claims  that  a  person 
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is  failing  substantially  to  comply  with  an 
approved  OCS  plan  subject  to  the  requirements 
of  this  Subpart,  and  such  failure  allegedly 
involves  the  conduct  of  activities  affecting 
the  coastal  zone  in  a  manner  that  is  not  con¬ 
sistent  with  the  approved  management  program, 
the  State  agency  shall  transmit  its  claim  to 
the  U.S.  Geological  Survey  supervisor  for  the 
area  involved.  Such  claim  shall  include:  (1) 
A  description  of  the  specific  activity  involved 
and  the  alleged  lack  of  compliance  with  the 
OCS  plan,  and  (2)  a  request  for  appropriate 
remedial  action.  A  copy  of  the  claim  shall 
be  sent  to  the  person  and  the  Assistant  Admin¬ 
istrator. 

(c)  If,  after  a  reasonable  time  following 
a  request  for  remedial  action,  the  State  agen¬ 
cy  still  maintains  that  the  person  is  failing 
to  comply  substantially  with  the  OCS  plan, 
the  governor  or  section  306(c)(5)  State  agency 
(see  §  930.18)  may  file  a  written  objection 
with  the  Secretary.  If  the  Secretary  finds 
that  the  person  is  failing  to  comply  substan¬ 
tially  with  the  OCS  plan,  the  person  shall 
submit  an  amended  or  new  OCS  plan  along  with  a 
consistency  certification  and  supporting  infor¬ 
mation  to  the  Secretary  of  the  Interior  or 
designee  and  to  the  State  agency.  Following 
such  a  finding  by  the  Secretary,  the  person 
shall  comply  with  the  originally  approved  OCS 
plan,  or  with  interim  orders  issued  jointly  by 
the  Secretary  and  the  U.S.  Geological  Survey, 
pending  approval  of  the  amended  or  new  OCS 
plan.  The  directives  within  §§  930.83-930.85 
shall  apply  to  further  State  agency  review  of 
the  consistency  certification  for  the  amended 
or  new  plan. 

(d)  A  person  shall  be  found  to  have  failed 
substantially  to  comply  with  an  approved  OCS 
plan  if  the  State  agency  claims  and  the  Secre¬ 
tary  finds  that  one  or  more  of  the  activities 
described  in  detail  in  the  OCS  plan  which  af¬ 
fects  the  coastal  zone  are  being  conducted  or 
are  having  a  coastal  zone  effect  substantially 
different  than  originally  described  by  the 
person  in  the  plan  or  accompanying  information 
and,  as  a  result,  the  activities  are  no  longer 
being  conducted  in  a  manner  consistent  with 
the  State ' s  management  progam.  The  Secretary 
may  make  a  finding  that  a  person  has  failed 
substantially  to  comply  with  an  approved  OCS 
plan  only  after  providing  a  reasonable  opportu¬ 
nity  for  the  person  and  the  Secretary  of  the 
Interior  to  review  the  State  agency' s  objection 
and  to  submit  comments  for  the  Secretary's 
consideration . 

Subpart  F — Consistency  for  Federal  Assistance 
to  State  and  Local  Governments 

§  930.90  Objectives . 

The  provisions  of  this  subpart  are  provided 
to  assure  that  Federal  assistance  to  State  and 


local  governments  for  activities  affecting  the 
coastal  zone  is  granted  only  when  such  activ¬ 
ities  are  consistent  with  approved  coastal  zone 
management  programs. 

§  930.91  Federal  assistance. 

The  term  "Federal  assistance"  means  assis¬ 
tance  provided  under  a  Federal  program  to  an 
applicant  agency  through  grant  or  contractual 
arrangements ,  loans,  subsidies,  guarantees,  in¬ 
surance,  or  other  form  of  financial  aid. 

§  930.92  Applicant  agency. 

The  term  "applicant  agency"  means  any  unit 
of  State  or  local  government,  or  any  related 
public  entity  such  as  a  special  purpose  dis¬ 
trict,  which,  following  management  program  ap¬ 
proval,  submits  an  application  for  Federal  as¬ 
sistance  . 

§  930.93  0MB  A-95  process. 

The  term  "0MB  A-95  process"  describes  the 
project  notification  and  review  procedures  set 
forth  in  the  Office  of  Management  and  Budget 
Circular  A-95  for  the  evaluation,  review  and 
coordination  of  Federally  assisted  programs 
(41  FR  2052  (1976) ) . 

§  930 . 94  Guidance  provided  by  the  State  agen- 
cy. 

(a)  To  assist  A-95  State  and  areawide  clear¬ 
ing  houses,  State  agencies  should  include  with¬ 
in  the  management  program  a  listing  of  specific 
types  of  Federal  assistance  programs  subject 
to  a  consistency  review.  Such  a  listing,  and 
any  amendments,  will  require  prior  306(c)(5) 
state  agency  (see  §  930.18)  consultation  with 
affected  Federal  agencies  and  approval  by  the 
Assistant  Administrator. 

(b)  In  the  event  the  State  agency  chooses  to 
review  applications  for  Federal  assistance  ac¬ 
tivities  outside  of  the  coastal  zone  but  likely 
to  affect  the  coastal  zone,  the  State  agency 
must  develop  a  Federal  assistance  provision 
within  the  management  program  generally  de¬ 
scribing  the  geographic  area  (e.g.,  coastal 
floodplains)  within  which  Federal  assistance 
activities  will  be  subject  to  review.  This 
provision,  and  any  refinements,  will  require 
prior  306(c)(5)  State  agency  consultation  with 
affected  Federal  agencies  and  approval  by  the 
Assistant  Administrator. 

(c)  The  State  agency  shall  provide  copies 
of  any  Federal  assistance  list  or  geographic 
provision,  and  any  refinements,  to  Federal 
agencies,  units  of  State  or  local  government 
empowered  to  undertake  Federally  assisted  ac¬ 
tivities  within  the  coastal  zone  or  described 
geograhphic  area,  and  to  the  A-95  State  and 
areawide  clearinghouses. 


§  930.95  0MB  A-95  project  notification  and  re¬ 
view. 

(a)  Pursuant  to  the  0MB  A-95  process,  an  ap¬ 
plicant  agency  shall  notify  the  appropriate 
State  and  areawide  clearinghouses  of  its  intent 
to  apply  for  Federal  assistance  for  an  activity 
located  in  the  coastal  zone  or  the  described 
geographic  area. 

(b)  The  applicant  agency  shall  utilize  the 
0MB  A-95  process  for  every  major  funding  phase 
of  the  Federal  assistance  activity  which  entails 
the  consideration  of  new  information  not  pre¬ 
viously  reviewed  (e.g.,  planning  and  design  dat' 
not  reviewed  in  earlier  project  siting  phase), 
or  which  results  in  substantial  modifications 
to  previously  reviewed  phases. 

(c)  The  clearinghouse  shall  ensure  that  the 
State  agency  is  afforded  an  opportunity  to  re¬ 
view  a  notification  for  an  activity  located  in 
the  coastal  zone  or  the  described  geographic 
area  to  determine  whether  the  activity  is  con¬ 
sistent  with  the  management  program. 

§  930.96  Consistency  review. 

(a)  If  pursuant  to  the  0MB  A-95  process,  the 
State  agency  does  not  object  to  the  proposed 
activity,  the  Federal  agency  may  grant  the  Fed¬ 
eral  assistance  to  the  applicant  agency.  Not¬ 
withstanding  State  agency  consistency  approval 
for  the  proposed  project,  the  Federal  agency 
may  deny  assistance  to  the  applicant  agency. 
Federal  agencies  should  not  delay  processing 
applications  pending  receipt  of  a  State  agency 
approval  or  objection.  In  the  event  a  Federal 
agency  determines  that  an  application  will  not 
be  approved,  it  shall  imnmediately  notify  the 
applicant  agency  and  the  State  agency. 

(b)  If  pursuant  to  the  0MB  A-95  process,  the 
State  agency  objects  to  the  proposed  project, 
the  clearinghouse  shall  notify  the  applicant 
agency.  Federal  agency  and  the  Assistant  Ad¬ 
ministrator  of  the  objection. 

(c)  State  agency  objections  must  describe: 
(1)  how  the  proposed  project  is  inconsistent 
with  specific  elements  of  the  management  pro¬ 
gram,  and  (2)  alternative  measures  (if  they 
exist)  which,  if  adopted  by  the  applicant  agen¬ 
cy,  would  permit  the  proposed  project  to  be 
conducted  in  a  manner  consistent  with  the  man¬ 
agement  program. 

(d)  A  State  agency  objection  may  be  based 
upon  a  determination  that  the  applicant  agency 
has  failed,  following  a  written  State  agency 
request,  to  supply  necessary  information.  If 
the  State  agency  objects  on  the  grounds  of  in¬ 
sufficient  information,  the  objection  must  de¬ 
scribe  the  nature  of  the  information  requested 
and  the  necessity  of  having  such  information  to 
determine  the  consistency  of  the  activity  with 
the  management  program. 

(e)  State  agency  objections  shall  include 
a  statement  informing  the  applicant  agency  of  a 
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right  of  appeal  to  the  Secretary  on  the  grounds 
described  in  subpart  H  of  this  part. 

§  930 . 97  Federal  assisting  agency  responsibil¬ 
ity. 

Following  receipt  of  a  State  agency  objection, 
the  Federal  agency  shall  not  approve  assistance 
for  the  activity  except  as  provided  in  subpart  H 
of  this  part. 

§  930.98  Federally  assisted  activities  outside 
of  the  coastal  zone  or  the  described 
geographic  area. 

(a)  State  agencies  should  monitor  proposed 
Federal  assistance  activities  outside  of  the 
coastal  zone  or  the  described  geographic  area 
(e.g. ,  by  use  of  the  0MB  A-95  process,  review  of 
NEPA  environmental  inpact  statements,  etc. )  and 
shall  immediately  notify  applicant  agencies, 
Federal  agencies,  and  the  appropriate  clearing¬ 
house  of  proposed  activities  which  can  reason¬ 
ably  be  expected  to  affect  the  coastal  zone  and 
which  the  State  agency  is  reviewing  for  consis¬ 
tency  with  the  management  program.  Notifica¬ 
tion  shall  also  be  sent  by  the  State  agency  to 
the  Assistant  Administrator.  .State  agencies 
must  inform  the  clearinghouse  and  other  parties 
of  objections  within  the  time  period  permitted 
under  the  0MB  A-95  process,  otherwise  the  State 
agency  waives  its  right  to  object  to  the  pro¬ 
posed  activity. 

(b)  If  within  the  permitted  time  period  the 
State  agency  notifies  the  Federal  agency  of  its 
objection  to  a  proposed  Federally  assisted  ac¬ 
tivity,  the  Federal  agency  shall  not  provide 
assistance  to  the  applicant  agency  except  as 
provided  in  Subpart  H,  unless  the  Assistant 
Administrator  disapproves  the  .State  agency's 
decision  to  review  the  activity.  The  Assistant 
Administrator  shall  be  guided  by  the  provisions 
in  §  930.54(c)  and  (d). 

§  930.99  Availability  of  mediation  for  Federal 
assistance  disputes. 

In  the  event  of  a  serious  disagreement  between 
a  Federal  and  State  agency  regarding  whether  a 
Federal  assistance  activity  is  subject  to  con¬ 
sistency  review,  either  party  may  request  the 
Secretarial  mediation  services  provided  for  in 
Subpart  G  of  this  Part.  The  existence  of  a 
serious  disagreement  will  not  relieve  the  Feder¬ 
al  agency  frcm  the  responsibility  for  withhold¬ 
ing  Federal  assistance  for  the  activity  pending 
satisfaction  of  the  requirements  of  this  sub¬ 
part,  except  in  cases  where  the  Assistant  Admin¬ 
istrator  has  disapproved  a  State  agency  decision 
to  review  an  activity. 


§  930 . 100  Availability  of  mediation  for  previ¬ 
ously  reviewed  activities. 

(a)  Federal  and  State  agencies  shall  cooper¬ 
ate  in  their  efforts  to  monitor  Federally  as¬ 
sisted  activities  in  order  to  make  certain  that 
such  activities  continue  to  conform  to  both  Fed¬ 
eral  and  State  requirements. 

(b)  The  State  agency  shall  request  that  the 
Federal  agency  take  appropriate  remedial  action 
following  a  serious  disagreement  resulting  frcm 
a  State  agency  objection  to  a  Federally  assisted 
activity  which  was  (1)  previously  determined  to 
be  consistent  with  the  State 1  s  management  pro¬ 
gram,  but  which  the  State  agency  later  maintains 
is  being  conducted  or  is  having  a  coastal  zone 
effect  substantially  different  than  originally 
proposed  and,  as  a  result,  is  no  longer  consis¬ 
tent  with  the  State  management  program,  or  (2) 
previously  determined  not  to  be  a  project  af¬ 
fecting  the  coastal  zone,  but  which  the  State 
agency  later  maintains  is  being  conducted  or 
is  having  a  coastal  zone  effect  substantially 
different  than  originally  proposed  and,  as  a 
result  the  project  affects  the  coastal  zone  in 
a  manner  inconsistent  with  the  State's  manage¬ 
ment  program.  The  State  agency's  request  must 
include  supporting  information  and  a  proposal 
for  recommended  remedial  action;  a  copy  of  the 
request  must  be  sent  to  the  applicant  agency. 

(c)  If,  after  a  reasonable  time  following 
a  request  for  remedial  action,  the  State  agency 
still  maintains  that  a  serious  disagreement 
exists  with  the  Federal  agency,  either  party 
may  seek  the  Secretarial  mediation  services 
provided  for  in  Subpart  G  of  this  Part. 

Subpart  G — Secretarial  Mediation 

§  930.110  Objectives . 

The  purpose  of  this  subpart  is  to  describe 
mediation  procedures  which  Federal  and  State 
agencies  may  use  to  attempt  to  resolve  serious 
disagreements  which  arise  during  the  adminis¬ 
tration  of  approved  management  programs. 

§  930.111  Informal  negotiations. 

The  availability  of  mediation  does  not  pre¬ 
clude  use  by  the  parties  of  alternative  means 
for  resolving  their  disagreement.  In  the  event 
a  serious  disagreement  arises,  the  parties  are 
strongly  encouraged  to  make  every  effort  to  re¬ 
solve  the  disagreement  informally.  OCZM  shall 
be  available  to  assist  the  parties  in  these 
efforts . 

§  930.112  Request  for  mediation. 

(a)  The  Secretary  or  other  head  of  a  Federal 
agency,  or  the  Governor  or  the  section  306(c)  (5) 
State  agency  (see  §  930.18),  may  notify  the  Sec¬ 
retary  in  writing  of  the  existence  of  a  serious 
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disagreement,  and  may  request  that  the  Secretary 
seek  to  mediate  the  serious  disagreement.  A 
copy  of  the  written  request  must  be  sent  to  the 
agency  with  which  the  requesting  agency  dis¬ 
agrees,  and  to  the  Assistant  Administrator. 

(b)  Within  15  days  following  receipt  of  a  re¬ 
quest  for  mediation  the  disagreeing  agency  shall 
transmit  a  written  response  to  the  Secretary, 
and  to  the  agency  requesting  mediation,  indi¬ 
cating  whether  it  wishes  to  participate  in  the 
mediation  process.  If  the  disagreeing  agency 
declines  the  offer  to  enter  into  mediation  ef¬ 
forts  ,  it  must  indicate  the  basis  for  its  refus¬ 
al  in  its  response.  Upon  receipt  of  a  refusal 
to  participate  in  mediation  efforts,  the  Sec¬ 
retary  shall  seek  to  persuade  the  disagreeing 
agency  to  reconsider  its  decision  and  enter  in¬ 
to  mediation  efforts.  If  the  disagreeing  agen¬ 
cies  do  not  all  agree  to  participate,  the  Sec¬ 
retary  will  cease  efforts  to  provide  mediation 
assistance. 

§  930.113  Public  hearings. 

(a)  If  the  parties  agree  to  the  mediation 
process,  the  Secretary  shall  appoint  a  hearing 
officer  who  shall  schedule  a  hearing  in  the 
local  area  concerned.  The  hearing  officer  shall 
give  the  parties  at  least  30  days  notice  of  the 
time  and  place  set  for  the  hearing  and  shall 
provide  timely  public  notice  of  the  hearing. 

(b)  At  the  time  public  notice  is  provided, 
the  Federal  and  State  agencies  shall  provide 
the  public  with  convenient  access  to  public 
data  and  information  related  to  the  serious 
di sagreement . 

(c)  Hearings  shall  be  informal  and  shall 
be  conducted  by  the  hearing  officer  with  the 
objective  of  securing  in  a  timely  fashion  in¬ 
formation  related  to  the  disagreement.  The 
Federal  and  State  agencies,  as  well  as  other 
interested  parties,  may  offer  information  at 
the  hearing  subject  to  the  hearing  officer's 
supervision  as  to  the  extent  and  mannner  of 
presentation.  Unduly  repetitious  oral  pre¬ 
sentation  may  be  excluded  at  the  discretion 
of  the  hearing  officer;  in  the  event  of  such 
exclusion  the  party  may  provide  the  hearing 
officer  with  a  written  submission  of  the  pro¬ 
posed  oral  presentation.  Hearings  will  be  re¬ 
corded  and  the  hearing  officer  shall  provide 
transcripts  and  copies  of  written  inforrration 
offered  at  the  hearing  to  the  Federal  and 
State  agency  parties.  The  public  may  inspect 
and  copy  the  transcripts  and  written  informa¬ 
tion  provided  to  these  agencies. 

§  930.114  Secretarial  mediation  efforts. 

(a)  Following  the  close  of  the  hearing,  the 
hearing  officer  shall  transmit  the  hearing  re¬ 
cord  to  the  Secretary.  Upon  receipt  of  the 
hearing  record,  the  Secretary  shall  schedule 
a  mediation  conference  to  be  attended  by  re¬ 


presentatives  from  the  Office  of  the  Secretary, 
the  disagreeing  Federal  and  State  agencies,  and 
any  other  interested  parties  Whose  partic¬ 
ipation  is  deemed  necessary  by  the  Secretary. 
The  Secretary  shall  provide  the  parties  at 
least  10-days  notice  of  the  time  and  place  set 
for  the  mediation  conference. 

(b)  Secretarial  mediation  efforts  shall  last 
only  so  long  as  the  Federal  and  State  agencies 
agree  to  participate.  The  Secretary  shall  con¬ 
fer  with  the  Executive  Office  of  the  President, 
as  necessary,  during  the  mediation  process. 

§  930.115  Termination  of  mediation. 

Mediation  shall  terminate  (a)  at  any  time  the 
Federal  and  State  agencies  agree  to  a  resolution 
of  the  serious  disagreement,  (b)  if  one  of  the 
agencies  withdraws  from  mediation,  (c)  in  the 
event  the  agencies  fail  to  reach  a  resolution 
of  the  serious  disagreement  within  15  days  fol¬ 
lowing  Secretarial  conference  efforts,  and  the 
agencies  do  not  agree  to  extend  mediation  beyond 
that  period,  or  (d)  for  other  good  cause. 

§  930.116  Judicial  review. 

The  availability  of  the  mediation  services 
provided  in  this  subpart  is  not  intended  ex¬ 
pressly  or  implicitly  to  limit  the  parties'  use 
of  alternate  forums  to  resolve  disputes.  Spe¬ 
cifically,  judicial  review  where  otherwise 
available  by  law  may  be  sought  by  any  party  to 
a  serious  disagreement  without  first  having 
exhausted  the  mediation  process  provided  for 
in  this  subpart. 

Subpart  H — Secretarial  Review  Related  to  the 
Objectives  or  Purposes  of  the  Act 

and  National  Security  Interests 

§  930.120  Objectives ♦ 

The  provisions  of  this  subpart  provide  proce¬ 
dures  by  which  the  Secretary  may  find  that  a 
Federal  license  or  permit  activity,  including 
those  described  in  detail  in  an  OCS  plan,  or 
a  Federal  assistance  activity,  which  is  incon¬ 
sistent  with  a  management  program,  may  be  feder¬ 
ally  approved  because  the  activity  is  consistent 
with  the  objectives  or  purposes  of  the  Act,  or 
is  necessary  in  the  interest  of  national  secu¬ 
rity. 

§  930.121  Consistent  with  the  objectives  or 
purposes  of  the  Act. 

The  term  "consistent  with  the  objectives  or 
purposes  of  the  Act"  describes  a  Federal  license 
or  permit  activity,  or  a  Federal  assistance  ac¬ 
tivity  which,  although  inconsistent  with  a 
State's  management  program,  is  found  by  the 
Secretary  to  be  permissible  because  it  satisfies 
the  following  four  requirements: 
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(a)  The  activity  furthers  one  or  more  of  the 
competing  national  objectives  or  purposes  con¬ 
tained  in  sections  302  or  303  of  the  Act. 

(b)  When  performed  separately  or  When  its 
cumulative  effects  are  considered,  it  will  not 
cause  adverse  effects  on  the  natural  resources 
of  the  coastal  zone  substantial  enough  to  out¬ 
weigh  its  contribution  to  the  national  interest. 

(c)  The  activity  will  not  violate  any  re¬ 
quirements  of  the  Clean  Air  Act,  as  amended,  or 
the  Federal  Water  Pollution  Control  Act,  as 
amended,  and 

(d)  There  is  no  reasonable  alternative  avail¬ 
able  (e.g.;  location  design,  etc.)  which  would 
permit  the  activity  to  be  conducted  in  a  manner 
consistent  with  the  management  program. 

§  930.122  Necessary  in  the  interest  of  nation¬ 
al  security. 

The  term  "necessary  in  the  interest  of  nation¬ 
al  security"  describes  a  Federal  license  or  per¬ 
mit  activity,  or  a  Federal  assistance  activity 
which,  although  inconsistent  with  a  State's 
management  program,  is  found  by  the  Secretary 
to  be  permissible  because  a  national  defense 
or  other  national  security  interest  would  be 
significantly  impaired  if  the  activity  were 
not  permitted  to  go  forward  as  proposed.  Sec¬ 
retarial  review  of  national  security  issues 
shall  be  aided  by  information  submitted  by  the 
Department  of  Defense  or  other  interested  Feder¬ 
al  agencies.  The  views  of  such  agencies,  while 
not  binding,  shall  be  given  considerable  weight 
by  the  Secretary.  The  Secretary  will  seek  in¬ 
formation  to  determine  whether  the  objected-to 
activity  directly  supports  national  defense  or 
other  essential  national  security  objectives. 

§  930.123  Appellant . 

The  term  "appellant"  refers  to  an  applicant, 
person  or  applicant  agency  submitting  an  appeal 
to  the  Secretary  pursuant  to  the  provisions  of 
this  subpart. 

§  930.124  Informal  discussions. 

In  the  event  the  State  agency  informs  the 
applicant,  person  or  applicant  agency  that  it 
intends  to  object  to  the  proposed  activity, 
the  parties  should  consult  informally  to  at¬ 
tempt  to  resolve  the  matter  in  a  manner  which 
avoids  the  necessity  of  appealing  the  issue  to 
the  Secretary.  OCZM  shall  be  available  to  as¬ 
sist  the  parties  in  these  discussions. 

§  930.125  Appeals  to  the  Secretary. 

(a)  An  appellant  may  file  a  notice  of  appeal 
with  the  Secretary  within  30  days  of  the  appel¬ 
lant's  receipt  of  a  State  agency  objection. 
The  notice  of  appeal  shall  be  accompanied  by  a 
statement  in  support  of  the  appellant's  posi¬ 


tion,  along  with  supporting  data  and  informa¬ 
tion.  The  appellant  shall  send  a  copy  of  the 
notice  of  appeal  and  accompanying  documents  to 
the  Federal  and  State  agencies  involved. 

(b)  No  extension  of  time  will  be  permitted 
for  the  filing  of  a  notice  of  appeal. 

(c)  The  Secretary  may  approve  a  reasonable 
request  for  an  extension  of  time  to  submit  sup¬ 
porting  information  so  long  as  the  request  is 
filed  with  the  Secretary  within  the  30-day 
period.  Normally,  the  Secretary  shall  limit 
an  extension  period  to  15  days. 

§  930.126  Federal  and  State  agency  responses 
to  appeals. 

(a)  Upon  receipt  of  the  notice  of  appeal  and 
supporting  information,  the  Federal  and  State 
agencies  shall  have  30  days  to  submit  detailed 
comments  to  the  Secretary.  Copies  of  such  com¬ 
ments  shall  be  sent  to  the  appellant  and  other 
agency  within  the  same  time  period. 

(b)  Requests  for  extensions  may  be  made  pur¬ 
suant  to  §  930.125(c). 

§  930.127  Public  notice;  receipt  of  comments. 

(a)  The  Secretary  shall  provide  timely  public 
notice  of  the  appeal  within  15  days  of  receipt 
of  the  notice.  At  a  minimum,  public  notice 
shall  be  provided  in  the  irrmediate  area  of  the 
coastal  zone  which  is  likely  to  be  affected  by 
the  proposed  activity.  At  the  time  public  no¬ 
tice  is  provided,  the  Federal  and  State  agencies 
shall  provide  the  public  with  convenient  access 
to  copies  of  the  appellant's  notice  of  appeal 
and  accompanying  public  information,  and  to  the 
public  information  in  the  agencies'  detailed 
ccmments. 

(b)  Interested  persons  may  submit  conments 
to  the  Secretary  within  30  days  from  the  date 
of  public  notice,  with  copies  provided  to  the 
appellant  and  to  the  Federal  and  State  agencies 
within  the  same  time  period. 

(c)  Requests  for  extensions  may  be  made  pur¬ 
suant  to  §  930.125(c). 

§  930.128  Dismissal  of  appeals. 

The  Secretary  may  dismiss  an  appeal  for  good 
cause.  Good  cause  shall  include,  but  is  not 
limited  to: 

(a)  Failure  of  the  appellant  to  submit  a 
notice  of  appeal  within  the  required  30-day 
period; 

(b)  Failure  of  the  appellant  to  submit  the 
supporting  information  within  the  required  pe¬ 
riod  or  approved  extension  period; 

(c)  Secretarial  receipt  of  a  detailed  com¬ 
ment  frcm  the  Federal  agency  stating  that  the 
agency  has  disapproved  the  Federal  license, 
permit  or  assistance  application; 

(d)  Failure  of  the  appellant  to  base  the 
appeal  on  grounds  that  the  proposed  activity 
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either  (1)  is  consistent  with  the  objectives 
or  purposes  of  the  Act  or  (2)  is  necessary  in 
the  interest  of  national  security. 

§  930.129  Public  hearings. 

The  Secretary  may  order  a  hearing  indepen¬ 
dently  or  in  response  to  a  request.  If  a  hear¬ 
ing  is  ordered  by  the  Secretary  it  shall  be 
guided  by  the  procedures  described  within 
§  930.113. 

§  930.130  Secretarial  review. 

(a)  In  reviewing  an  appeal,  the  Secretary 
shall  find  that  a  proposed  Federal  license  or 
permit  activity,  or  a  Federal  assistance  activ¬ 
ity,  is  consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act,  or  is  necessary  in  the  inter¬ 
est  of  national  security,  when  the  information 
submitted  supports  this  conclusion. 

(b)  The  Secretary  shall  make  all  reasonable 
efforts  to  complete  consideration  of  an  appeal 
within  90  days  from  the  date  of  public  notice. 

(c)  Following  consideration  of  the  appeal, 
the  Secretary  shall  issue  a  decision  in  writing 
to  the  appellant  and  to  the  Federal  and  State 
agencies  indicating  whether  the  proposed  activ¬ 
ity  is  consistent  with  the  objectives  or  pur¬ 
poses  of  the  Act,  or  is  necessary  in  the  inter¬ 
est  of  national  security;  the  decision  shall  in¬ 
clude  the  basis  for  such  finding.  The  Secretary 
shall  provide  public  notice  of  the  decision. 

(d)  The  decision  of  the  Secretary  shall  con¬ 
stitute  final  agency  action  for  the  purposes  of 
the  Administrative  Procedure  Act. 

§  930.131  Federal  agency  responsibility. 

(a)  If  the  Secretary  finds  that  the  proposed 
activity  is  consistent  with  the  objectives  or 
purposes  of  the  Act,  or  is  necessary  in  the 
interest  of  national  security,  the  Federal  agen¬ 
cy  may  approve  the  activitiy. 

(b)  If  the  Secretary  does  not  make  either  of 
these  findings,  the  Federal  agency  shall  not  ap¬ 
prove  the  activity. 

§  930.132  Review  initiated  by  the  Secretary. 

(a)  The  Secretary  may  choose  to  consider 
whether  a  Federal  license  or  permit  activity, 
or  a  Federal  assistance  activity,  is  consistent 
with  the  objectives  or  purposes  of  the  Act,  or 
is  necessary  in  the  interest  of  national  secu¬ 
rity.  Secretarial  review  may  be  initiated  ei¬ 
ther  before  or  after  the  completion  of  State 
agency  review.  The  Secretary' s  decision  to 
review  the  activity  may  result  frcm  an  inde¬ 
pendent  concern  regarding  the  activity  or  a 
request  frcm  interested  parties.  If  the  Sec¬ 
retary  decides  to  initiate  review,  notification 
shall  be  sent  to  the  applicant,  person  or  ap¬ 
plicant  agency,  and  to  the  Federal  and  State 


agencies.  The  notice  shall  include  a  statement 
describing  the  reasons  for  the  review  and  shall 
contain  a  request  for  submission  of  detailed 
carments  to  be  submitted  within  30  days  frcm 
receipt  of  the  notification.  Copies  of  comments 
shall  be  exchanged  among  the  parties. 

(b)  Requests  for  extensions  may  be  made  pur¬ 
suant  to  §  930.125(c). 

§  930.133  Public  notice;  receipt  of  ccmments ; 
public  hearings. 

(a)  Upon  receipt  of  detailed  ccmments  frcm 
the  parties,  the  Secretary  shall  provide  public 
notice  and  request  public  comments  in  accordance 
with  the  provisions  in  §  930.127. 

(b)  The  Secretary  may  order  a  hearing  in  ac¬ 
cordance  with  the  provisions  in  §  930.129. 

§  930.134  Secretarial  review;  Federal  agency 
r espons ibi 1 i ty . 

(a)  Secretarial  review  shall  be  undertaken  in 
accordance  with  the  provisions  in  §  930.130. 

(b)  Federal  agencies  are  responsible  for  ad¬ 
hering  to  the  provisions  in  §  930.131  when  de¬ 
ciding  to  approve  or  deny  an  application  for  an 
activity  objected  to  by  a  State  agency  and  in¬ 
dependently  reviewed  by  the  Secretary. 

Subpart  I — Assistant  Administrator  Reporting 
and  Continuing  Review  of  Federal 
Actions  Subject  to  the  Federal  Con¬ 
sistency  Requirements 

§  930.140  Objectives ♦ 

The  provisions  of  this  subpart  provide  pro¬ 
cedures  to  permit  interested  parties  to  notify 
the  Assistant  Administrator  of  Federal  actions 
(a)  believed  to  be  inconsistent  with  an  approved 
management  program  but  which  are  not  so  found  by 
the  Federal  or  State  reviewing  agency,  and  (b) 
believed  to  have  been  incorrectly  determined  to 
be  inconsistent  with  an  approved  management  pro¬ 
gram.  This  subpart  also  provides  for  the  re¬ 
porting  of  any  Federal  actions  found  by  the  As¬ 
sistant  Administrator  to  be  inconsistent  with 
an  approved  management  program  and  for  the  per¬ 
formance  review  of  State  implementation  of  the 
Federal  consistency  provisions  of  this  part. 

§  930.141  Notification  of  Federal  actions  be¬ 
lieved  to  be  inconsistent  with  ap¬ 
proved  management  programs. 

(a)  Interested  parties  are  invited  to  submit 
to  the  Assistant  Administrator  detailed  com¬ 
ments  related  to  the  alleged  inconsistency  of 
Federal  activities  including  development  pro¬ 
jects,  Federal  license  or  permit  activities, 
including  those  described  in  detail  in  OCS 
plans,  and  Federal  assistance  activities  which 
are  subject  to  the  requirements  of  this  part, 
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and  v\hich  have  not  been  found  by  a  Federal  agen¬ 
cy  or  State  agency  to  be  inconsistent  with  an 
approved  management  program.  Copies  of  such 
comments  should  be  sent  to  relevant  Federal 
and  State  agencies,  and  to  the  applicant,  per¬ 
son  or  applicant  agency  as  appropriate. 

(b)  Comments  need  not  conform  to  any  partic¬ 
ular  form,  but  should  be  specific,  substantive 
and  factual,  and  must  describe  how  the  Federal 
action  is  or  would  be  inconsistent  with  an  ap¬ 
proved  management  program. 

(c)  Carmentators  are  encouraged  to  recommend 
modifications  or  alternatives  to  the  existing 
or  proposed  action  which  would  enable  it  to  be 
consistent  with  the  management  program. 

(d)  The  Assistant  Administrator  shall  assure 
that  public  information  within  such  comments  is 
made  available  for  public  inspection. 

§  930.142  Notification  of  Federal  actions  be¬ 
lieved  to  have  been  incorrectly  de¬ 
termined  to  be  inconsistent  with  an 
approved  management  program. 

(a)  Interested  parties  are  invited  to  submit 
to  the  Assistant  Administrator  detailed  com¬ 
ments  related  to  Federal  license  and  permit 
activities,  including  those  described  in  de¬ 
tail  in  OCS  plans,  and  Federal  assistance 
activities  which  are  believed  to  have  been 
incorrectly  determined  by  a  State  agency  to 
be  inconsistent  with  an  approved  management 
program.  Copies  of  such  ccmments  should  be 
sent  to  the  relevant  Federal  and  State  agen¬ 
cies,  and  to  the  applicant,  person,  or 
applicant  agency  as  appropriate. 

(b)  Comments  need  not  conform  to  any  partic¬ 
ular  form,  but  should  be  specific,  substantive, 
and  factual ,  and  must  clearly  describe  the  basis 
for  the  belief  that  the  State  agency  has  incor¬ 
rectly  objected  to  the  Federal  action  on  the 
grounds  of  its  inconsistency  with  the  management 
program. 

(c)  The  Asistant  Administrator  shall  assure 
that  public  information  within  such  canments  is 
made  available  for  public  inspection. 

§  930.143  Assistant  Administrator  reporting. 

After  considering  the  views  of  interested  par¬ 
ties,  the  relevant  Federal  agency.  State  agency, 
and  the  applicant,  person,  or  applicant  agency, 
as  appropriate,  the  Assistant  Administrator 
shall  determine  whether  the  Federal  action  will 
be  included  in  the  annual  report  listing  of  in¬ 
consistent  Federal  actions. 

§  930.144  Assistant  Administrator  advisory 
statements . 

Upon  request,  the  Assistant  Administrator  may 
issue  an  advisory  statement  prior  to  the  is¬ 
suance  of  the  annual  report  indicating  whether 
a  Federal  action  will  be  listed  within  the  an¬ 


nual  report  as  being  inconsistent  with  an  ap¬ 
proved  management  program. 

§  930.145  Review  of  the  implementation  of 
Federal  consistency  provisions. 

As  part  of  the  responsibility  to  conduct  a 
continuing  review  of  approved  management  pro¬ 
grams,  the  Assistant  Administrator  shall  review 
the  performance  of  each  State 1 s  implementation 
of  the  Federal  consistency  provisions  in  this 
part.  The  Assistant  Administrator  shall  use 
information  received  pursuant  to  this  subpart 
to  evaluate  instances  where  a  State  agency  is 
believed  to  have  either  failed  to  object  to 
inconsistent  Federal  actions,  or  improperly  ob¬ 
jected  to  consistent  Federal  actions.  This 
evaluation  shall  be  incorporated  within  the 
Assistant  Administrator1 s  general  efforts  to 
ascertain  instances  where  a  State  has  not  ad¬ 
hered  to  its  approved  management  program  and 
such  lack  of  adherence  is  not  justified. 
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H.  18  CFR  270  and  271,  Rules  Generally  Appli¬ 
cable  to  Regulated  Sales  of  Natural  Gas 
and  Ceiling  Prices,  Title  18  CFR,  revised 
as  of  April  1,  1980,  amended  by:  45  FR 
28097-98,  April  28,  1980;  45  FR  29570,  May 
5,  1980;  45  FR  49081,  July  23,  1980;  45 

FR  50557,  July  30,  1980;  45  FR  53099, 

53114-5,  August  11,  1980;  45  FR  56044,  Au¬ 
gust  22,  1980;  45  FR  71564-65,  October 

29,  1980;  45  FR  71780,  October  30,  1980;  45 
FR  73027,  November  4,  1980;  45  FR  76670, 

72,  74,  76,  and  81,  November  20,  1980;  45 
FR  77429,  November  24,  1980;  45  FR  80275, 
December  4,  1980,  and  45  FR  84035-36-37, 
December  22 ,  1980 . 

1 .  Regulations,  18  CFR  270,  Rules  Gener¬ 
ally  Applicable  to  Regulated  Sales  of  Natural 
Gas,  Title  18  CFR,  revised  as  of  April  1,  1980; 
amended  by:  45  FR  28097-98,  April  28,  1980; 

45  FR  49081,  July  23,  1980;  and  45  FR  53099, 
53114,  August  11,  1980. 

PART  270 — RULES  GENERALLY  APPLICABLE  TO  REGU¬ 
LATED  SALES  OF  NATURAL  GAS 

Subpart  A — General  Rules  and  Definitions 

Sec. 

270.101  Application  of  ceiling  prices  to  first 
sales  of  natural  gas. 

270.102  Def init ions . 

270.103  Effective  date. 

Subpart  B — Special  Rules 

270 . 201  [Reserved] 

270.202  Resales. 

270.203  Pipeline,  distributor  and  affiliate 
production. 

270.204  Btu  content  per  unit  volume  of  natural 
gas. 

270.205  Contractual  authorization  to  collect 
NGPA  rates. 

270.206  Applicability  of  section  314  "Limit¬ 
ation  on  Effectiveness  of  Cormingling 
and  Similar  Clauses". 

270.207  Sales  of  volumes  of  gas  which  include 
deregulated  high-cost  gas. 

AUTHORITY :  Natural  Gas  Policy  Act  of  1978, 
P.L.  95-621,  92  Stat.  3350,  unless  otherwise 

noted. 

SOURCE:  43  FR  56544,  Dec.  1,  1978,  unless 
otherwise  noted. 

Subpart  A — General  Rules  and  Definitions 

§  270.101  Application  of  ceiling  prices  to 
first  sales  of  natural  gas. 

(a)  Maximum  lawful  price.  It  is  unlawful 
for  any  person  to  sell  natural  gas  (other  than 


deregulated  high-cost  gas)  at  a  first  sale 
price  in  excess  of  the  highest  maximum  lawful 
price  applicable  to  such  gas  under  Part  271. 
No  maximum  lawful  price  applies  to  deregulated 
high-cost  gas. 

(b)  Effect  of  maximum  lawful  price  on  con¬ 
tract  price.  If  the  price  established  under  a 
contract  for  the  first  sale  of  natural  gas  does 
not  exceed  the  applicable  maximum  lawful  price, 
then  such  maximum  lawful  price  does  not  super¬ 
sede  or  nullify  the  effectiveness  of  the  price 
established  under  such  contract. 

(c)  Maximum  lawful  prices  requiring  juris¬ 
dictional  agency  determinations.  Except  to  the 
extent  that  a  seller  is  authorized  to  make  in¬ 
terim  collection  under  Part  273: 

( 1 )  Any  maximum  lawful  price  under  any  of  the 
following  subparts  of  Part  271  applies  to  a 
first  sale  of  natural  gas  only  if  a  determina¬ 
tion  by  a  jurisdictional  agency  that  such  gas 
qualifies  under  such  subpart  has  become  final 
in  accordance  with  Parts  274  and  275: 

(1)  Subpart  B  (relating  to  new  natural  gas 
and  certain  OCS  gas); 

(ii)  Subpart  C  (relating  to  new,  onshore 
production  well); 

(iii)  Subpart  G  (relating  to  high-cost  natu¬ 
ral  gas ) ;  and 

(iv)  Subpart  H  (relating  to  stripper  well 
natural  gas ) . 

(2)  The  price  of  gas  is  deregulated  only  if  a 
determinatin  by  a  jurisdictional  agency  that 
such  gas  qualifies  under  Part  272  has  became 
final  in  accordance  with  Parts  274  and  275. 

(d)  Other  categories  of  natural  gas.  (1) 
Certain  conrnitted  or  dedicated  natural  gas. 
The  maximum  lawful  prices  under  Subpart  D  of 
Part  271  (relating  to  certain  committed  or 
dedicated  natural  gas)  apply  to  a  first  sale 
to  the  extent  provided  in  such  subpart,  if  the 
applicable  filing  requirements  under  §§  154.92 
and  154.94  of  this  chapter  are  met. 

(2)  Existing  intrastate  contracts;  intra¬ 
state  rollover  contracts;  certain  other  cate¬ 
gories  .  The  maximum  lawful  prices  under  Sub¬ 
parts  E,  F,  and  I  of  Part  271  (relating  to 
existing  intrastate  contracts,  intrastate  roll¬ 
over  contracts,  and  certain  other  categories 
of  natural  gas)  apply  to  first  sales  of  natu¬ 
ral  gas  without  requirement  of  a  prior  deter¬ 
mination  by  the  Commission  or  a  jurisdictional 
agency. 

(e)  General  refund  obligation.  Any  price 
collected  with  respect  to  a  first  sale  of 
natural  gas  to  which  this  subchapter  applies 
is  collected  subject  to  a  general  obligation 
promptly  to  refund  any  portion  of  such  price, 
together  with  interest  determined  in  accordance 
with  §  154.102(d),  which  is  in  excess  of  the 
maximum  lawful  price,  or  collection  of  which 
is  not  authorized  by  this  subchapter.  Compli¬ 
ance  with  the  specific  refund  requirements  of 
§  273.302  shall  not  terminate  the  general 
refund  obligation  under  this  subchapter. 
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[43  FR  56544,  Dec.  1,  1978,  as  amended  at  44 
FR  48661,  Aug.  20,  1979;  44  FR  53505,  Sept. 
14,  1979;  45  FR  28097,  Apr.  28,  1980] 

§  270.102  Definitions . 

(a)  NGPA  definitions.  Terms  defined  in  the 
NGPA  shall  have  the  same  meaning  for  purposes 
of  this  subchapter  as  they  have  under  the  NGPA, 
unless  further  defined  in  this  subchapter. 

(b)  Subchapter  H  definitions.  For  purposes 
of  this  subchapter: 

(1)  "NGPA"  means  the  Natural  Gas  Policy  Act 
of  1978. 

(2)  "British  thermal  unit"  or  "Btu"  means  the 
quantity  of  heat  required  to  raise  the  temper¬ 
ature  of  one  pound  avoirdupois  of  pure  water 
from  58.5  degrees  to  59.5  degrees  Fahrenheit, 
determined  in  accordance  with  §  270.204. 

(3)  "MMBtu"  means  million  British  thermal 
units. 

(4) (i)  Except  as  provided  in  clause  (ii), 
"production  in  commercial  quantities"  means 
production  of  natural  gas  from  a  well  or  res¬ 
ervoir  which  is  either:  (A)  sold  and  de¬ 
livered  to  one  other  than  the  operator;  or  (B) 
(subject  to  §  271.204(e))  retained  by  the  oper¬ 
ator,  or  any  owner  of  the  production  as  sever¬ 
ance,  for  beneficial  economic  use. 

(ii)  Natural  gas  used  for  the  testing  of 
natural  gas  wells  or  for  other  field  uses  which 
are  production  related  shall  not  be  considered 
produced  in  cotrmercial  quantities. 

(iii)  Any  of  the  following  information  may  be 
considered  as  evidence  of  sale  and  delivery,  or 
production  for  the  operator ' s  or  other  owner 1 s 
beneficial  economic  use. 

(A)  payment  of  severance  taxes; 

(B)  payment  of  royalties; 

(C)  production  reports  filed  with  a  jurisdic¬ 
tional  agency; 

(D)  sales  contract  together  with  verifica¬ 
tion  by  a  purchaser  that  natural  gas  had  been 
delivered  and  paid  for  under  the  contract;  or 

(E)  any  other  substantial  evidence  that  pro¬ 
duction  has  been  sold  and  delivered  or  retained 
for  the  beneficial  use  of  the  operator  or  other 
owner  of  production  at  severance. 

(5)  "Crude  oil"  means  a  mixture  of  hydrocar¬ 
bons  that  exists  in  the  liquid  phase  in  natur¬ 
al  underground  reservoirs  and  remains  liquid 
at  atmospheric  pressure  after  passing  through 
surface  separating  facilities. 

(6)  "Surface  location"  means  the  point  on  the 
Earth's  surface  from  which  drilling  of  a  well 
is  commenced  except  that  in  the  case  of  a  well 
drilled  in  permanent  surface  waters,  "the 
Earth's  surface"  means  the  mean  elevation  of 
the  surface  of  the  water. 

(7)  "CCS"  means  the  Outer  Continental  Shelf 
as  defined  in  section  2  (35)  of  the  NGPA. 

(8)  "Existing  intrastate  contract"  means  any 
intrastate  contract  for  the  first  sale  of  nat¬ 
ural  gas  in  existence  on  November  8,  1978.  A 


contract  is  in  existence  on  November  8,  1978 
if  on  that  date,  there  is  a  premise  or  a  set  of 
premises  for  the  breach  of  which  the  law  gives 
a  remedy,  or  the  performance  of  which  the  law 
in  seme  way  recognizes  as  a  duty.  For  the 
purposes  of  this  subchapter  "existing  intra¬ 
state  contract"  includes  a  "successor  to  an 
existing  intrastate  contract . " 

(9)  "Successor  to  an  existing  intrastate  con¬ 
tract"  means  any  contract,  other  than  a  rollover 
contract,  entered  into  on  or  after  November  9, 
1978,  for  the  first  sale  of  natural  gas  which 
was  previously  subject  to  an  existing  intrastate 
contract,  Whether  or  not  there  is  an  identity 
of  parties  or  terms  with  those  of  such  existing 
intrastate  contract.  The  term  "successor  to  an 
existing  intrastate  contract"  includes  a  con¬ 
tract  the  primary  term  of  which  has  not  expired 
but  which  has  been  assigned  to  a  different  party 
in  interest. 

(10)  "Intrastate  contract"  means  any  con¬ 
tract  applicable  to  the  sale  of  natural  gas 
which  was  not  committed  or  dedicated  to  inter¬ 
state  commerce  on  November  8,  1978. 

(11)  "Intrastate  rollover  contract"  means 
any  contract,  entered  into  on  or  after  November 
9,  1978,  for  the  first  sale  of  natural  gas  that 
was  previously  subject  to  an  existing  intrastate 
contract  which  expired  at  the  end  of  a  fixed 
term  (not  including  any  extension  thereof  taking 
effect  on  or  after  November  9,  1978),  specified 
by  the  provisions  of  such  existing  contract,  as 
such  contract  was  in  effect  on  November  9, 
1978,  whether  or  not  there  is  an  identity  of 
parties  or  terms  with  those  of  such  existing 
contract. 

(12)  "Jurisdictional  agency"  means  the  state 
or  federal  agency  identified  in  Subpart  E  of 
Part  274. 

(13)  "New  well"  means  any  well — 

(i)  The  surface  drilling  of  which  began  on  or 
after  February  19,  1977;  or 

(ii)  The  depth  of  which  was  increased,  by 
means  of  drilling  on  or  after  February  19, 
1977,  to  a  completion  location  which  is  located 
at  least  1,000  feet  below: 

(A)  The  depth  of  the  deepest  carpi etion  loca¬ 
tion  of  such  well  attained  before  February  19, 
1977,  if  such  well  had  a  conpletion  location; 
or 

(B)  If  such  well  had  no  completion  location 
because  it  was  a  dry  hole  the  drilling  of  which 
was  terminated  prior  to  February  19,  1977,  the 
deepest  drilled  depth  attained  in  such  dry  hole. 

(14)  For  the  definition  of  "deregulated  high- 
cost  gas,"  see  §  272.103(a). 

(15)  "Production  costs"  means  all  cost  in¬ 
curred  for  exploration,  development,  produc¬ 
tion,  and  abandonment  operations,  enhanced  re¬ 
covery  techniques  (including  costs  of  compres¬ 
sion  incurred  in  the  production  of  stripper  well 
natural  gas  to  which  the  pricing  provisions  of 
Subpart  H  of  Part  271  apply) ,  gas-lift  pumping 
or  other  liquid  lifting  equipment  located  on  or 
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in  the  vicinity  of  the  wellhead  or  the  point 
of  contningling  gas  on  the  offshore  platform 
from  which  the  gas  is  produced,  and  costs  that 
attend  compression  necessary  for  lifting  liq¬ 
uids,  cycling  gas  in  a  gas-condensate  reservoir 
or  pressurizing  an  oil  reservoir. 

(16)  "Non-al locable  costs"  means  all  costs 
incurred  for  the  construction  or  operation  of 
facilities  to  recover,  separate,  extract,  pro¬ 
cess,  treat,  dehydrate,  store,  or  transport 
crude  oil  or  natural  gas  liquids  or  both. 

(17)  "Production-related  costs"  means  costs 
(excluding  production  costs  and  non-al locable 
costs)  of  compressing,  gathering,  processing, 
treating,  liquefaction,  conditioning,  or  trans¬ 
porting  natural  gas,  or  other  similar  costs. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717, 
et  seq. :  Energy  Supply  and  Environmental  Co¬ 
ordination  Act,  15  U.S.C.  791,  et  seq. ,  Natural 
Gas  Policy  Act  of  1978,  Pub.  L.  95-621,  92  Stat. 
3350,  15  U.S.C.  3301-3432,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  42  U.S.C.  7107, 
et  seq.,  E.O.  12009,  42  FR  46267) 


[43  FR  56544,  Dec.  1,  1978,  as  amended  at  44 
FR  34474,  June  15,  1979;  44  FR  53493,  Sept.  14, 
1979;  Order  68,  45  FR  5684,  Jan.  24,  1980; 
45  FR  28098,  Apr.  28,  1980;  45  FR  53114,  Aug. 
11,  1980] 

§  270.103  Effective  date. 

The  provisions  of  this  subchapter  apply  to 
deliveries  of  natural  gas  on  or  after  December 
1,  1978. 

Subpart  B — Special  Rules 
§  270.201  [Reserved] 

[45  FR  49081,  July  23,  1980] 

§  270.202  Resales . 

(a)  General  rule.  In  the  case  of  any  first 
sale  of  natural  gas  which  is  a  resale  of  such 
gas,  the  maximum  lawful  price  shall  be  the 
higher  of: 

(1)  the  maximum  lawful  price  which  would  be 
applicable  to  such  sale  if  it  were  not  a  resale; 
or 

(2)  The  maximum  lawful  price  applicable  to 
the  natural  gas  sold  to  the  reseller.  In  the 
case  of  natural  gas  which  when  sold  to  the  re¬ 
seller  was  subject  to  more  them  one  maximum  law¬ 
ful  price,  the  reseller  may  determine  the  maxi¬ 
mum  lawful  price  for  purposes  of  this  subpara¬ 
graph  on  the  basis  of  the  average  of  the  maxi¬ 
mum  lawful  prices  applicable  to  the  natural  gas 
sold  to  the  reseller  (weighted  according  to  the 
nuirber  of  purchased  Btu's  that  are  subject  to 
each  different  maximum  lawful  price) . 

(b)  Special  rule  for  interim  collections. 


(1)  If  the  price  for  a  first  sale  to  a 
reseller  is  charged  and  collected  under  the 
authority  of  Part  273  (relating  to  interim 
collection) ,  then: 

(1)  the  price  authorized  to  be  collected  un¬ 
der  Part  273  shall  be  treated  as  a  maximum  law¬ 
ful  price  for  purposes  of  paragraph  (a)(2)  of 
this  section;  and 

(ii)  the  price  charged  and  collected  by  the 
reseller  shall  be  subject  to  the  same  refund 
conditions  under  Part  273  as  are  imposed  on  the 
person  who  sold  the  natural  gas  to  the  reseller. 

(2)  The  reseller  is  not  obligated  by  Part  273 
to  make  any  filings  with  the  Corrmission  if  such 
filings  have  been  made  by: 

(1)  The  person  who  sold  the  natural  gas  to 
the  reseller;  or 

(ii)  A  person  designated  under  §  273.103(b) 
by  the  person  in  clause  (i)  of  this  subparagraph 
to  make  such  filings. 

(c)  Allowances .  A  resale  of  natural  gas 
shall  not  be  considered  to  exceed  any  maximum 
lawful  price  established  in  paragraph  (a)  of 
this  section  if  it  exceeds  such  price  to  the 
extent  necessary  to  recover  state  severance 
taxes  or  production-related  costs  which  are 
borne  by  the  reseller  and  if  such  recovery  by 
the  reseller  is  allowed  under  Subpart  K  of  Part 
271. 

(2)  If  a  price  for  a  first  sale  to  a  reseller 
of  natural  gas  is  not  considered  to  exceed  the 
applicable  maximum  lawful  price  applicable  to 
such  sale  by  reason  of  an  amount  allowed  under 
Subpart  K,  then  for  purposes  of  applying  para¬ 
graph  (a)(2)  of  this  section  the  maximum  lawful 
price  applicable  to  the  natural  gas  sold  to  the 
reseller  shall  be  considered  to  be  increased  by 
the  amount  so  allowed. 

(d)  Adjustments ♦  Pursuant  to  section  502(c) 
of  the  NGPA  and  §  1.41  of  this  chapiter,  a  re¬ 
seller  may  apply  to  the  Ccmmission  for  an  ad¬ 
justment  of  the  maximum  lawful  price  in  para¬ 
graph  (a)  of  this  section  on  the  grounds  that 
such  price  results  in  special  hardship,  inequity 
or  an  unfair  distribution  of  burdens. 

(e)  Definition.  For  purposes  of  this  sec¬ 
tion:  (1)  "Resale"  of  natural  gas  means  the 
sale  of  natural  gas,  all  or  a  portion  of  which 
was  both  purchased  and  resold  in  transactions 
that  are  first  sales  as  defined  in  the  NGPA. 

(2)  A  "reseller"  means  the  seller  in  a  resale 
of  such  natural  gas. 

(3)  "Percentage-of-proceeds  sale"  means  a 
sale  of  natural  gas  the  price  for  which  is 
computed  as  a  percentage  of  the  proceeds  from 
the  resale  of  natural  gas  attributable  to  such 
sale. 

( f )  Record  retention.  In  addition  to  any 
records  required  to  be  retained  by  reason  of  an 
election  made  by  the  reseller  under  §  270.101 
(b),  such  reseller  shall  maintain  such  records 
as  are  sufficient  to  demonstrate  that  prices 
charged  for  the  resale  of  natural  gas  do  not 
exceed  the  maximum  lawful  prices  prescribed  in 
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this  section.  Such  records  shall  include: 

(1)  a  record  of  each  resale  of  natural  gas  by 
the  reseller,  including  the  identify  of  the  pur¬ 
chaser  and  the  volume  and  price  of  such  sale; 

(2)  a  record  of  each  sale  of  natural  gas  to 
the  reseller  which  has  been  sold  in  a  resale 
by  such  reseller  including  the  volume  and  price 
of  such  sale; 

(3)  a  ccpy  of  the  contracts  covering  the 
purchase  and  resale  of  natural  gas;  and 

(4)  a  record  of  the  method  by  which  the  re¬ 
seller  computes  the  maximum  lawful  price 
applicable  to  each  resale  and  the  documents 
relied  on  to  make  the  computations . 

(g)  Period  for  keeping  records .  Each  re¬ 
seller  required  to  maintain  records  under  this 
section  shall  maintain  and  preserve  contracts 
for  any  sale  to  which  this  section  applies  for 
at  least  three  years  after  the  expiration  date 
of  such  contracts  and  such  other  records  for 
at  least  three  years  after  the  date  of  the 
relevant  transaction  or  event. 

(h)  Special  rules  for  percentage-of-proceeds 
sales .  In  the  case  of  natural  gas  purchased  by 
a  reseller  in  a  percentage-of-proceeds  sale,  the 
reseller  may  determine  the  maximum  lawful  price 
for  the  resale  under  paragraph  (a)(1)  of  this 
section.  If  the  reseller  so  determines  his  max¬ 
imum  lawful  price,  any  sale  to  such  reseller  in 
such  percentage  of  proceeds  sale  shall  not  be 
treated  as  a  first  sale  for  purpose  of  this  sub¬ 
chapter  (other  than  Part  276). 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717  et 
seq. ;  Department  of  Energy  Organization  Act,  42 
U.S.C.  7107-7352;  E.O.  12009,  42  FR  42267;  Nat¬ 
ural  Gas  Policy  Act  of  1978;  15  U.S.C.  3301- 
3432) 

[43  FR  56544,  Dec.  1,  1978;  43  FR  59482,  Dec. 
21,  1978,  as  amended  by  Order  68,  45  FR  5684, 
Jan.  24,  1980;  45  FR  49081,  July  23,  1980] 

§  270.203  Pipeline,  distributor  and  affiliate 
production. 

(a)  Attribution  rule  for  pipelines  and  dis¬ 
tributors  .  For  purposes  of  applying  section  2 
(21)  (B)  of  the  NGPA,  a  sale  by  a  pipeline  or 
distributor  is  a  sale  of  natural  gas  attribut¬ 
able  to  volumes  of  natural  gas  produced  by 
such  pipeline  or  distributor  to  the  extent 
that  such  sale  is  comprised  exclusively  of 
production  volumes  of  natural  gas  from  identi¬ 
fiable  wells,  properties,  or  reservoirs  which 
are  owned  by  such  pipeline  or  distributor. 

(b)  Circumvention  rule  for  pipelines  and 
distributors .  In  order  to  prevent  circumven¬ 
tion  of  the  maximum  lawful  prices  established 
under  Title  I  of  the  NGPA,  the  term,  "first 
sale"  includes  any  sale  by  a  pipeline  or  dis¬ 
tributor  which  is  comprised  of  production 
volumes  frcm  identifiable  wells,  properties, 
or  reservoirs  if  a  portion  of  those  volumes  is 


produced  from  wells,  properties,  or  reservoirs 
owned  by  such  pipeline  or  distributor  unless: 

(1)  the  price  at  which  such  natural  gas  is 
sold  is  regulated  pursuant  to  the  Natural  Gas 
Act  or  is  regulated  by  a  State  agency  empowered 
by  State  statute  to  establish,  modify  or  set 
aside  the  rate  for  such  sale;  or 

(2)  The  Commission,  on  application,  has  de¬ 
termined  not  to  treat  such  sale  as  a  first 
sale. 

(c)  Sales  by  certain  affiliates.  Any  sale 
by  an  affiliate  of  a  pipeline  or  distributor 
is  a  first  sale  if  such  affiliate  is  not  itself 
a  pipeline  or  distributor,  unless  the  Conmis- 
sion,  on  application,  has  determined  not  to 
treat  such  sale  as  a  first  sale.  For  purposes 
of  this  paragraph,  the  term  "sale"  does  not 
include  any  transaction  between  an  interstate 
pipeline  and  an  affiliate  thereof  if  such  trans¬ 
action  would  not  have  been  treated  as  a  sale 
for  purposes  of  the  Natural  Gas  Act. 

(d)  Reports.  A  pipeline,  distributor  or 
affiliate  thereof  must  file  a  report  with  this 
Commission  every  6  months  showing  the  price 
charged  in  a  sale  which  was  excluded  from  first 
sale  treatment  under  paragraph  (b)(2)  or  (c)  of 
this  section.  Any  determination  under  para¬ 
graph  (b)(2)  or  (c)  may  be  revoked  by  the  Com¬ 
mission  on  the  basis  of  information  in  such 
reports  or  on  the  basis  of  other  information. 

(e)  Definitions .  For  the  purposes  of  this 
section: 

(1)  "Pipeline  or  distributor"  means  an  inter¬ 
state  pipeline,  an  intrastate  pipeline,  or  a 
local  distribution  company. 

(2)  "State  agency"  means  a  State,  a  political 
subdivision  of  a  State,  or  an  agency  or  instru¬ 
mentality  of  either. 

(f)  Cross  reference.  For  treatment  of  in¬ 
terstate  pipeline  and  affiliate  production  de¬ 
livered  to  a  pipeline  other  than  in  a  first 
sale,  see  §  2.66  and  §  154.42  of  this  chapter. 

(Natural  Gas  Policy  Act  of  1978,  15  U.S.C.  3301 
et  seq. ;  Natural  Gas  Act,  as  amended,  15  U.S.C. 
717  et  seq. ;  Department  of  Energy  Organization 
Act,  42  U.S.C.  7107  et  seq.;  E.O.  12009,  42  FR 
46267) 

[Order  58,  44  FR  66580,  Nov.  20,  1979;  45  FR 
53099,  Aug.  11,  1980] 

§  270.204  Btu  content  per  cubic  foot  of  nat¬ 
ural  gas. 

(a)  Measurement .  The  Btu  content  of  one  cu¬ 
bic  foot  of  natural  gas  under  the  standard  con¬ 
ditions  specified  in  paragraph  (b)  of  this  sec¬ 
tion  is  the  number  of  Btu '  s  produced  by  the  com¬ 
plete  combustion  of  such  cubic  foot  of  gas,  at 
constant  pressure  with  air  of  the  same  tempera¬ 
ture  and  pressure  as  the  gas,  when  the  products 
of  combustion  are  cooled  to  the  initial  tempera¬ 
ture  of  the  gas  and  air  and  when  the  water  form- 
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ed  by  such  combustion  is  condensed  to  a  liquid 
state. 

(b)  Standard  conditions.  The  standard  con¬ 
ditions  for  purposes  of  paragraph  (a)  of  this 
section  are  as  follows:  The  gas  is  saturated 
with  water  vapor  at  60  degrees  Fahrenheit  un¬ 
der  a  pressure  equivalent  to  that  of  30.00 
inches  of  mercury  at  32  degrees  Fahrenheit, 
under  standard  gravitational  force  (980.665 
centimeters  per  second  squared) . 

[45  FR  49081,  July  23,  1980] 

§  270.205  Contractual  authorization  to  col¬ 
lect  NGPA  rates. 

(a)  Existing  interstate  contracts .  In  the 
case  of  an  existing  contract  for  a  first  sale 
of  natural  gas  to  which  the  Natural  Gas  Act 
applies : 

(1)  Any  contractual  provision  for  a  change  in 
price  in  such  contract  which  by  its  terms 
specifically  permits  collection  of  NGPA  rates 
or  of  maximum  lawful  prices  prescribed  by  leg¬ 
islation,  constitutes  contractual  authorization 
to  charge  and  collect  the  NGPA  rates  applicable 
to  such  first  sale. 

(2)  A  contractual  provision  described  in 
§  154.93  (b-1)  (relating  to  area  rate  clauses), 
or  similar  provision,  generally  will  be  consid¬ 
ered  to  constitute  contractual  authorization 
to  charge  and  collect  an  NGPA  rate  to  the  ex¬ 
tent  the  parties  intended  to  authorize  charging 
and  collection  of  one  or  more  NGPA  rates  under 
the  contract. 

(b)  Existing  intrastate  contracts .  In  the 
case  of  an  existing  contract  (other  than  a 
contract  to  which  paragraph  (a)  applies): 

(1)  Except  as  provided  in  paragraph  (b)(2)  of 
this  section,  any  contractual  provision  for  a 
change  in  price  may  operate  according  to  the 
terms  of  such  provision  except  that  such  provi¬ 
sion  is  not  operative  to  authorize  a  seller  to 
charge  and  collect  an  amount  in  excess  of  the 
highest  applicable  NGPA  rate. 

(2)  If  natural  gas  sold  under  such  contract 
is  subject  to  section  105(b)(1)  of  the  NGPA  and 
qualifies  for  no  higher  maximum  lawful  price, 
no  contractual  provision  for  a  change  in  the 
price  under  such  contract  may  operate  to  permit 
a  price  under  the  contract  in  excess  of  the  new 
natural  gas  price  under  section  102  of  the 
NGPA. 

(c)  Modification  of  contracts .  The  NGPA 
does  not  prohibit  the  parties  to  contract  for 
the  first  sale  of  natural  gas  fran  amending  or 
modifying  such  contract  to  permit  the  seller  to 
charge  and  collect  any  applicable  NGPA  rate. 
If  natural  gas  sold  under  such  contract  is 
subject  to  section  105(b)(1)  of  the  NGPA  and 
qualifies  for  no  higher  maximum  lawful  price 
under  any  other  provision  of  the  NGPA,  no 
amendment  or  modification  of  such  contract  may 
provide  authorization  for  seller  to  charge  and 


collect  a  price  which  exceeds  the  price  under 
the  terms  of  the  contract  as  in  effect  on 
November  9 ,  1978. 

(d)  Definition.  For  purposes  of  this  sec¬ 
tion,  "NGPA  rate"  means  maximum  lawful  price 
prescribed  by  or  under  the  NGPA  (including 
any  price  collection  of  which  is  authorized 
by  Part  273)  of  this  chapter. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717  et 
seq. ;  Natural  Gas  Policy  Act  of  1978;  Pub.  L. 
95-621,  92  Stat.  3350,  15  U.S.C.  3301-3432,  De¬ 
partment  of  Energy  Organization  Act,  Pub.  L. 
95-91,  47  U.S.C.  7101-7352,  E.O.  12009,  42  FR 
46267) 

[44  FR  16908,  Mar.  30,  1979,  as  amended  by  Ord¬ 
er  23-A,  44  FR  34473,  June  15,  1979;  Order  68, 
45  FR  5684,  Jan.  24,  1980] 

§  270.206  Applicability  of  section  314  "Limi¬ 
tation  on  Effectiveness  of  Commin¬ 
gling  and  Sinmilar  Clauses". 

For  the  purposes  of  section  314(a)  of  the 
NGPA,  (relating  to  unenforceability  of  coming- 
ling  and  similar  clauses)  the  term  "natural 
gas  covered  by  this  Act"  means  natural  gas 
which  is  described  in  any  one  or  more  of  the 
following  paragraphs: 

(a)  Natural  gas  which  is  not  cormitted  or 
dedicated  to  interstate  ccmtierce  as  of  November 
8,  1978. 

(b)  Natural  gas,  the  sale  in  interstate  com¬ 
merce  of  which  (1)  is  authorized  under  NGPA 
section  302(a)  or  311(b);  or  (2)  is  pursuant  to 
an  assignment  under  NGPA  section  312(a). 

(c)  Natural  gas,  the  transportation  in  inter¬ 
state  commerce  of  which  is  (1)  pursuant  to  any 
order  under  NGPA  section  302(c)  or  NGPA  section 
303(b),  (c),  (d),  or  (h) ;  or  (2)  authorized  by 
the  Commission  under  NGPA  section  311(a). 

[44  FR  18967,  Mar.  30,  1979] 

§  270.207  Sales  of  volumes  of  gas  which  in¬ 
clude  deregulated  high-cost  gas. 

No  portion  of  the  price  paid  for  the  first 
sale  of  deregulated  high-cost  gas,  as  defined 
in  §  272.103,  or  gas  for  which  an  application 
that  the  gas  qualifies  as  deregulated  high-cost 
gas  is  pending,  may  represent  consideration  for 
the  sale  of  natural  gas  which  is  not  deregulated 
high-cost  gas. 

[45  FR  28098,  Apr.  28,  1980] 
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2.  Regulations,  18  CFR  271,  Ceilinq 
Prices,  Title  18  CFR,  revised  as  of  April  1, 
1980;  amended  by:  45  FR  28098,  April  28,  1980; 
45  FR  29570,  May  5,  1980;  45  FR  50557,  July  30, 
1980;  45  FR  53115,  August  11,  1980;  45  FR 
56044,  August  22,  1980;  45  FR  71564,  October 
29,  1980;  45  FR  71780,  October  30,  1980;  45 
FR  73027,  November  4,  1980;  45  FR  76670,  72, 
74,  76,  81,  November  20,  1980;  45  FR  77429, 
November  24,  1980;  45  FR  80275,  December  4, 
1980;  and  45  FR  84035,  December  22,  1980. 

PART  271— CEILING  PRICES 


Subpart  A — Summary  Tables  and  Calculations 
Sec. 

271.101  Ceiling  prices  for  certain  categories 
of  natural  gas. 

271.102  Calculation  of  inflation  adjustment 
for  certain  maximum  lawful  prices. 

Subpart  B — New  Natural  Gas  and  Certain  Natural 
Gas  Produced  from  the  Outer  Contin¬ 

ental  Shelf 

271 . 201  Applicability. 

271.202  Maximum  lawful  price. 

271.203  Definitions. 

271.204  Special  rules. 


Subpart  C — New,  Onshore  Production  Wells 

271.301  Applicability. 

271.302  Maximum  lawful  price. 

271.303  Definition  of  new,  onshore  production 
well. 

271.304  Waivers  of  well-spacing  requirements. 

271.305  Special  rule  applicable  to  existing 
proration  units. 

Subpart  D — Natural  Gas  Ccnmitted  or  Dedicated 
to  Interstate  Commerce 


271.401  Applicability. 

271.402  Maximum  lawful  prices. 

271.403  Special  rule  regarding  carrying  charge 
adjustment  for  advance  payments. 

Subpart  E — Sales  Under  Existing  Intrastate  Con¬ 
tracts 


271.501 

271.502 

271.503 

271.504 

271.505 


Applicability . 

Maximum  lawful  prices. 

Filing  requirements. 
Determination  of  contract  price. 
Contract  modifications. 


Subpart  F — Intrastate  Rollover  Contracts 


271.601  Applicability. 

271.602  Maximum  lawful  price. 

271.603  Filing  requirements . 

271.604  Special  rule. 


Subpart  G — High-Cost  Natural  Gas 

271.701 

Applicability . 

271.702 

General  rules. 

271.703 

Tight  formations. 

271.704 

Qualified  production  enhancement  gas. 

Subpart  H — Stripper  Well  Natural  Gas 

271.801 

Applicability. 

271.802 

Maximum  lawful  price. 

271.803 

Definitions. 

271.804 

Special  rules. 

271.805 

Continuing  qualification. 

271.806 

Jurisdictional  agency  determinations 

and  Conmission  review. 

271.807 

Maximum  efficient  rate  of  flow. 

Subpart  I — Other  Categories  of  Natural  Gas 

271.901 

Appl icabi 1 i ty . 

271.902 

Maximum  lawful  price. 

271.903 

Filing  requirements. 

271.904 

Special  rule. 

Subpart  J 

r — [Reserved] 

Subpart  K — Allowances  for  State  Severance  Taxes 

and  Certain  Production-Related  Costs 

271.1100 

Applicability . 

271.1101 

Definitions . 

271.1102 

State  severance  taxes. 

271.1103 

Record  retention. 

271.1104 

Production-related  costs. 

271.1105 

Procedures  for  determination  and  col- 

lection. 

271.1106 

Adjustments. 

AUTHORITY :  Natural  Gas  Policy  Act  of  1978, 
P.L.  95-621,  92  Stat.  3350,  unless  otherwise 

noted. 


SOURCE:  43  FR  56551,  Dec.  1,  1978,  unless 
otherwise  noted. 

Subpart  A — Summary  Tables  and  Calculations 

§  271.101  Ceiling  prices  for  certain  cate¬ 
gories  of  natural  gas. 

(a)  The  maximum  lawful  price  for  natural  gas 
subject  to  Subparts  B,  C,  G,  H,  and  I  of  this 
part,  and  certain  natural  gas  subject  to  Sub¬ 
part  F  thereof,  are  specified  in  Table  I.  The 
maximum  lawful  prices  for  certain  categories  of 
natural  gas  subject  to  Subpart  D  of  this  part 
are  specified  in  Table  II. 
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TABLE  I  -  Natural  Gas  Ceiling  Prices 


(other  than  NGPA  §§  104  and  106(a)) 
Maximum  lawful  price  per  MMBtu  for  deliveries  in; 


of  Part 
271 

NGPA 

Section 

Category 
of  Gas 

Dec. 

1978 

Jan. 

1979 

Feb. 

1979 

Mar. 

1979 

Apr. 

1979 

May 

1979 

June 

1979 

B 

102 

New,  Natural 

Gas,  Certain 

OCS  Gas 

$2,078 

$2,096 

$2,116 

$2,136 

$2,156 

$2,177 

$2,198 

C 

103 

New,  Onshore 
Production 

Wells 

1.969 

1.980 

1.993 

2.006 

2.019 

2.033 

2.047 

F 

106(b)(1) 

(B) 

Alternative 
Maximum  Lawful 
Price  for  Cer¬ 
tain  Intrastate 
Rollover  Gas  1/ 

1.121 

1.128 

1.136 

1.144 

1.152 

1.160 

1.168 

G 

107(c)(1) 

107(c)(5) 

High-Cost  Gas 
(deep  gas)  2/ 

Gas  Produced 
from  Tight 
Formations  3/ 

2.078 

2.096 

2.116 

2.136 

2.156 

2.177 

2.198 

H 

108 

Stripper  Gas 

2.224 

2.243 

2.264 

2.285 

2.306 

2.329 

2.352 

I 

109 

Not  Otherwise 

1.630 

1.639 

1.650 

1.661 

1.672 

1.684 

1.696 

Govered 


1/  Section  271.602(a)  provides  that  for  certain  gas  sold  under  an  intrastate  rollover  contract  the 
~  maximum  lawful  price  is  the  higher  of  the  price  paid  under  the  expired  contract,  adjusted  for 
inflation  or  an  alternative  Maximum  Lawful  Price  specified  in  this  Table.  This  alternative 
Maximum  Lawful  Price  for  each  month  appears  in  this  row  of  Table  1. 

2/  Commencing  November  1,  1979,  the  price  of  natural  gas  finally  determined  to  be  eligible  as  deep 
higti— cost  gas  under  section  107(c)(1)  of  the  NGPA  is  deregulated.  (See,  Part  272  of  the  Com¬ 
mission's  Regulations.)  Prior  to  that  date,  the  maximum  lawful  price  applicable  to  deep  high- 
cost  gas  was  the  price  specified  in  Subpart  B  of  Part  271. 

3/  The  maximum  lawful  price  for  tight  formation  gas  is  the  lesser  of  the  negotiated  contract  price 
~  or  200%  of  the  price  specified  in  Subpart  C  of  Part  271.  The  maximum  lawful  price  for  tight 

formation  gas  applies  on  or  after  July  16,  1979.  (See,  §  271.703  and  §  273.204.) 
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TABLE  I  -  Natural  Gas  Ceiling  Prices 
(Continued) 


(other  than  NGPA  §§  104  and  106(a)) 
Maximum  lawful  price  per  MMBtu  for  deliveries  in 

Subpart 
of  Part 
271 

NGPA 

Section 

Category 
of  Gas 

July 

1979 

Aug. 

1979 

Sept. 

1979 

Oct. 

1979 

Nov. 

1979 

Dec. 

1979 

Jan. 

19RD 

B 

102 

New,  Natural 
Gas,  Certain 

OCS  Gas 

$2,220 

$2,244 

$2,268 

$2,292 

$2,314 

$2,336 

$2,358 

C 

103 

New,  Onshore 
Production 

Wells 

2.062 

2.079 

2.096 

2.113 

2.128 

2.143 

2.158 

F 

106(b)(1) 

(B) 

Alternative 
Maximum  Lawful 
Price  for  Cer¬ 
tain  Intrastate 
Rollover  Gas  1/ 

1.176 

1.185 

1.195 

1.205 

1.213 

1.221 

1.229 

G 

107(c)(1) 

High-Cost  Gas 
(deep  gas)  2/ 

2.220 

2.244 

2.268 

2.292 

107(c)(5) 

Gas  Produced 
from  Tight 
Formations  3/ 

4.124 

4.158 

4.192 

4.226 

4.256 

4.286 

4.316 

H 

108 

Stripper  Gas 

2.375 

2.400 

2.426 

2.452 

2.478 

2.499 

2.523 

I 

109 

Not  Otherwise 
Covered 

1.708 

1.722 

1.736 

1.750 

1.762 

1.774 

1.786 

TABLE  I 

-  Natural  Gas  Ceiling  Prices 
(Continued) 

(other  than  NGPA  §§  104  and  106(a)) 

Maximum  lawful  price  per  MMBtu  for  delivnri^  in- 

Subpart 
of  Part 
271 

NGPA 

Section 

Category 
of  Gas 

Feb. 

1980 

Mar. 

1980 

Apr. 

1980 

May 

1980 

June 

1980 

July 

1980 

Aug. 

1980 

B 

102 

New,  Natural  $2 . 381 

Gas,  Certain 

OCS  Gas 

$2,404 

$2,428 

$2,453 

$2,478 

$2,504 

$2,532 

C 

103 

New,  Onshore 
Production 

Wells 

2.173 

2.188 

2.204 

2.221 

2.238 

2.255 

2.274 

F 

106(b)(1) 

(B) 

Alternative 
Maximum  Lawful 

1.238 

1.247 

1.256 

1.266 

1.276 

1.286 

1.297 

Price  for  Cer¬ 
tain  Intrastate 
Rollover  Gas  1/ 
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TABLE  I  -  Natural  Gas  Ceiling  Prices 
(Continued) 


(other  than  NGPA  §§  104  and  106(a)) 
Maximum  lawful  price  per  MMBtu  for  deliveries  in; 


Subpart 
of  Part 

NGPA 

Category 

Feb. 

Mar. 

Apr. 

May 

June 

July 

Aug. 

271 

Section 

of  Gas 

1980 

1980 

1980 

1980 

1980 

1980 

1980 

G 

107(c)(1) 

High-Cost  Gas 

(deep  gas)  2 / 

107(c)(5) 

Gas  Produced 

4.346 

4.376 

4.408 

4.442 

4.476 

4.510 

4.548 

from  Tight 
Formations  3/ 

H 

108 

Stripper  Gas 

2.548 

2.573 

2.598 

2.625 

2.652 

2.680 

2.710 

I 

109 

Not  Otherwise 
Covered 

1.799 

1.812 

1.825 

1.839 

1.853 

1.867 

1.883 

TABLE  I  -  Natural  Gas  Ceiling  Prices 
(Continued) 


(other  than  NGPA  §§  104  and  106(a) ) 
Maximum  lawful  price  per  MMBtu  for  deliveries  in: 


Subpart 
of  Part 
271 

NGPA 

Section 

Category 
of  Gas 

Sept. 

1980 

Oct. 

1980 

Nov. 

1980 

Dec. 

1980 

Jan. 

1981 

B 

102 

New,  Natural  $2,560 
Gas,  Certain 

OCS  Gas 

$2,588 

$2,614 

$2,640 

$2,667 

C 

103 

New,  Onshore 
Production 

Wells 

2.293 

2.312 

2.329 

2.346 

2.363 

F 

106(b)(1) 

(B) 

Alternative 
Maximum  Lawful 
Price  for  Cer¬ 
tain  Intrastate 
Rollover  Gas  1/ 

1.308 

1.319 

1.329 

1.339 

1.349 

G 

107(c)(1) 

High-Cost  Gas 
(deep  gas)  2 / 

107(c)(5) 

Gas  Produced 
from  Tight 
Formations  3/ 

4.586 

4.624 

4.658 

4.692 

4.726 

H 

108 

Stripper  Gas 

2.740 

2.770 

2.798 

2.826 

2.855 

I 

109 

Not  Otherwise 
Covered 

1.899 

1.915 

1.929 

1.943 

1.957 
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TABLE  II 


Natural  Gas  Ceiling  Prices:  NGPA  §§  104  and  106(a)  (Subpart  D,  Part  271) 


-J  — - "  *  *  o  o  — ~  x  v  v-  is  r  J-  V-CJ.  / 

Maximum  lawful  price  per  MMBtu 

for  deliveries  made  in: 

Category  of 
Natural  Gas 

Type  of  Sale 

or  Contract 

Dec. 

1978 

Jan. 

1979 

Feb. 

1979 

Mar. 

1979 

Apr . 
1979 

May 

1979 

June 

1979 

July 

1979 

Post-1974  gas 

All  producers 

$1,630 

$1,639 

$1,650 

$1,661 

$1,672 

$1,684 

$1,696 

$1,708 

1973-1974 

Biennium  gas 

Small  producer 
Large  producer 

1.379 

1.058 

1.387 

1.064 

1.396 

1.071 

1.405 

1.078 

1.414 

1.085 

1.424 

1.093 

1.434 

1.101 

1.444 

1.109 

Interstate 
Rollover  gas-*- 

Small  producer 
Large  producer 

.702 

.603 

.715 

.607 

.715 

.611 

.715 

.615 

.715 

.619 

.715 

.623 

.715 

.627 

.715 

.631 

Replacement 
contract  gas  or 
reccmpletion  gas 

Small  producer 
Large  producer 

.771 

.593 

.775 

.596 

.780 

.600 

.785 

.604 

.790 

.608 

.796 

.612 

.802 

.616 

.808 

.620 

Flowing  gas 

Small  producer 
Large  producer 

.393 

.332 

.395 

.334 

.398 

.336 

.401 

.338 

.404 

.340 

.407 

.342 

.410 

.344 

.413 

.346 

Certain  Permian 
Basin  gas 

Small  producer 
Large  producer 

.462 

.405 

.465 

.407 

.468 

.410 

.471 

.413 

.474 

.416 

.477 

.419 

.480 

.422 

.486 

.425 

Certain  Rocky 
Mountain  gas 

Small  producer 
Large  producer 

.462 

.393 

.465 

.395 

.468 

.398 

.471 

.401 

.474 

.404 

.477 

.407 

.480 

.410 

.493 

.413 

Certain  Appala¬ 

chian  Basin  gas 

North  subarea  con¬ 

tracts  dated  after 
10-7-69 

Other  Contracts 

.368 

.344 

.370 

.346 

.372 

.348 

.374 

.350 

.376 

.352 

.379 

.355 

.382 

.358 

.385 

.361 

Minimum  Rate  gas2 

All  producers 

.203 

.204 

.205 

.206 

.207 

.208 

.209 

.210 

1The  price  for  interstate  rollover  gas  is  the  higher  of  the  price  listed  in  this  table  or  the 
just  and  reasonable  price  under  the  expired  contract  as  adjusted  for  inflation  (See  §271.402 
(c)(3)). 

2Prices  for  minimum  rate  gas  are  expressed  in  terms  of  dollars  per  MCF,  rather  than  per  MMBtu. 
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TABLE  II — (Continued) 


Maximum  lawful  price  per  MMBtu 
for  deliveries  made  in: 


Category  of 

Natural  Gas 

Type  of  Sale 

or  Contract 

Aug. 

1979 

Sept. 

1979 

Oct. 

1979 

Nov. 

1979 

Dec. 

1979 

Jan. 

1980 

Feb. 

1980 

Mar. 

1980 

Post-1974  gas 

All  producers 

$1,722 

$1,736 

$1,750 

$1,762 

$1,774 

$1,786 

$1,799 

$1,812 

1973-1974 

Biennium  gas 

Small  producer 
Large  producer 

1.456 

1.118 

1.468 

1.127 

1.480 

1.136 

1.490 

1.144 

1.500 

1.152 

1.510 

1.160 

1.521 

1.168 

1.532 

1.176 

Interstate 

Rollover  gas1 

Small  producer 
Large  producer 

.715 

.636 

.715 

.641 

.715 

.646 

.715 

.650 

.715 

.654 

.728 

.659 

.728 

.664 

.728 

.669 

Replacement  con¬ 
tract  gas  or  re- 
ccmpletion  gas 

Small  producer 
Large  producer 

.815 

.625 

.822 

.630 

.829 

.635 

.835 

.639 

.841 

.643 

.847 

.647 

.853 

.652 

.859 

.657 

Flowing  gas 

Small  producer 
Large  producer 

.416 

.349 

.419 

.352 

.422 

.355 

.425 

.357 

.428 

.359 

.431 

.361 

.434 

.364 

•437 

.367 

Certain  Permian 
Basin  gas 

Small  producer 
Large  producer 

.487 

.428 

.491 

.431 

.495 

.434 

.498 

.437 

.501 

.440 

.504 

.443 

.508 

.446 

.512 

.449 

Certain  Rocky 
Mountain  gas 

Small  producer 

Larqe  producer 

.487 

.416 

.491 

.419 

.495 

.422 

.498 

.425 

.501 

.428 

.504 

.431 

.508 

.434 

.512 

.437 

Certain  Appala¬ 
chian  Basin  gas 

North  subarea  con¬ 
tracts  dated  after 

10-7-69  .388 

Other  Contracts  . 364 

.391 

.367 

.394 

.370 

.397 

.373 

.400 

.376 

.403 

.379 

.406 

.382 

.409 

.385 

Minimum  Rate  gas  2 

All  Producers 

.212 

.214 

.216 

.217 

.218 

.220 

.222 

.224 

TABLE  II — (Continued) _ 

Maximum  lawful  price  per  MMBtu 
for  deliveries  made  in: 


Category  of 

Natural  Gas 

Type  of  Sale 

or  Contract 

Apr. 

1980 

May 

1980 

June 

1980 

July 

1980 

Aug. 

1980 

Post- 1974  gas 

All  Producers 

$1,825 

$1,839 

$1,853 

$1,867 

$1,883 

1973-1974 

Biennium  gas 

Small  producer 

Large  producer 

1.543 

1.184 

1.555 

1.193 

1.567 

1.202 

1.579 

1.211 

1.592 

1.221 

Interstate  Roll¬ 
over  gas1 

Small  producer 

Large  producer 

.728 

.674 

.728 

.679 

.728 

.684 

.728 

.689 

.728 

.695 

Replacement 
contract  gas  or 
reccmpletion  gas 

Small  producer 

Large  producer 

.865 

.662 

.872 

.667 

.879 

.672 

.886 

.677 

.893 

.683 

Flowing  gas 

Snail  producer 

Large  producer 

.440 

.370 

.443 

.373 

.446 

.376 

.449 

.379 

.453 

.382 

Certain  Permian 
Basin  gas 

Small  producer 

Larqe  producer 

.516 

.452 

.520 

.455 

.524 

.459 

.528 

.463 

.532 

.467 

Certain  Rocky 
Mountain  gas 

- =£ - — — — - 

Small  producer 

Larqe  producer 

.516 

.440 

.520 

.443 

.524 

.446 

.528 

.449 

.532 

.453 

Certain  Appala¬ 
chian  Basin  gas 

North  subarea  contracts 

dated  after  10-7-69 

Other  Contracts 

.412 

.388 

.415 

.391 

.418 

.394 

.421 

.397 

.425 

.400 

Minimum  Rate  gas  2 

All  Producers 

.226 

.228 

.230 

.232 

.234 
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TART  F. 

II — ( Continued ) 

Maximum  lawful  price  per  IWBtu 

: - = - _ - - -  for  deliveries  made  in: 

category  or 
Natural  Gas 

Type  of  Sale 

or  Contract 

Sept. 

1980 

Oct. 

1980 

Nov. 

1980 

Dec. 

1980 

Jan. 

1981 

Post-1974  gas 

All  producers 

$1,899 

$1,915 

$1,929 

$1,943 

$1,957 

1973-1974 

Biennium  gas 

Small  producer 

Large  producer 

1.605 

1.231 

1.619 

1.241 

1.631 

1.250 

1.643 

1.259 

1.655 

1.268 

Interstate 
Rollover  gas^ 

Snail  producer 

Large  producer 

.728 

.701 

.728 

.707 

.728 

.712 

.728 

.717 

.741 

.722 

Replacement  con- 
tract  gas  or  re- 
ccmpletion  gas 

Small  producer 

Large  producer 

.901 

.689 

.909 

.695 

.916 

.700 

.923 

.705 

.930 

.710 

Flowing  gas 

Small  producer 

Large  producer 

.457 

.385 

.461 

.388 

.464 

.391 

.467 

.394 

.470 
.  397 

Certain  Permian 
Basin  gas 

Small  producer 

Large  producer 

.536 

.471 

.541 

.475 

.545 

.479 

.549 

.483 

.553 

.4R7 

Certain  Rocky 
Mountain  gas 

Small  producer 

Large  producer 

.536 

.457 

.541 

.461 

.545 

.464 

.549 

.467 

.553 

.470 

Certain  Appala¬ 
chian  Basin  gas 

North  subarea  contracts 

dated  after  10-7-69 

Other  Contracts 

.429 

.403 

.433 

.406 

.436 

.409 

.439 

.412 

.442 
41  S 

Minimum  Rate  gas2 

All  Producers 

.236 

.238 

.240 

.242 

.244 

(b)  Caveat.  The  tables  in  paragraph  (a)  of 
this  section  are  surrmaries  of  applicable  maxi¬ 
mum  lawful  prices  and  may  not  be  relied  upon  to 
establish  qualification  for  a  particular  price. 
The  seller  should  examine  the  other  provisions 
of  this  subchapter  in  order  to  ascertain  wheth¬ 
er  the  natural  gas  in  question  qualifies  for 
the  price  appearing  in  the  table  or  sane  other 
price . 

(c)  Cross  reference.  For  maximum  lawful 
prices  applicable  to  natural  gas  sold  under  ex¬ 
isting  intrastate  contracts  or  intrastate  roll¬ 
over  contracts,  see  Part  271,  Subparts  E  and  F. 

(Natural  Gas  Act,  as  amended,  (15  U.S.C.  717  et 
seq. ),  Natural  Gas  Policy  Act  of  1978,  Pub.  l7 
95-621,  92  Stat.  3350,  Energy  Supply  and  En¬ 
vironmental  Coordination  Act,  (15  U.S.C.  791, 
et  seq. ) ,  Federal  Energy  Administration  Act, 
(15  U.S.C.  761,  et  seq.),  Department  of  Energy 
Organization  Act,  T42  U.S.C.,  7107  et  seq. ), 
Pub.  L.  95-91,  E.O.  12009,  42  F.R.  46267)1 

[43  FR  56551,  Dec.  1,  1978,  as  amended  at  44  FR 
48661,  Aug.  20,  1979;  45  FR  7782,  Feb.  5,  1980; 
45  FR  16173,  Mar.  13,  1980;  45  FR  29570,  May  5, 
1980;  45  FR  50557,  July  30,  1980;  45  FR  73027, 
Nov.  4,  1980] 


§  271.102  Calculation  of  inflation  adjustment 
for  certain  maximum  lawful  prices. 

(a)  Maximum  lawful  prices  for  first  sales  of 
certain  categories  of  natural  gas  to  which  Sub¬ 
parts  D,  E,  and  F  apply  are  to  be  calculated  in 
the  following  manner: 

(1)  Determine  the  base  price  applicable  for 
the  base  month. 

(2)  For  the  month  following  the  base  month, 
multiply  the  inflation  adjustment  applicable 
for  such  following  month  by  the  base  price. 

(3)  For  each  succeeding  month  (through  the 
month  of  delivery),  multiply  the  inflation  ad¬ 
justment  applicable  for  such  succeeding  month 
by  the  price  calculated  under  this  paragraph 
for  the  prior  month. 

(b)  The  price  determined  for  each  month  un¬ 
der  paragraph  (a)  shall  be  rounded  to  the  near¬ 
est  mill  (rounding  to  the  next  highest  mill 
only  that  fraction  which  is  one-half  a  mill  or 
greater) .  * 

(°)  Inflation  adjustment.  The  inflation  ad¬ 
justment  applicable  to  each  month,  beginning 
with  May  1977,  and  ending  with  the  last  month 
of  the  present  quarter,  is  specified  in  the 
following  table: 
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TABLE  III — Inflation  Adjustment 


Month  of  Factor  by  which 

Delivery  price  in  preceding 

month  is  multiplied. 

1977 

May .  1.00636 

June .  1.00636 

July .  1.00431 

August .  1 . 00431 

September .  1.00431 

October .  1 . 00463 

November .  1 . 00463 

December .  1 . 0046 3 

1978 

January .  1.00597 

February .  1.00597 

March .  1.00597 

April .  1 . 00889 

May . . .  1.00889 

June .  1 . 00889 

July .  1.00581 

August .  1.00581 

September .  1.00581 

October .  1.00581 

November .  1 . 00581 

December .  1.00581 

1979 

January .  1.00581 

February . .  1 . 00667 

March .  1.00667 

Apr  i 1 .  1.00667 

May .  1.00713 

June .  1.00713 

July .  1.00713 

August .  1  •  00805 

September .  1 . 00805 

October .  1  •  00805 

November .  1 . 00690 

December .  1.00690 

1980 

January .  1.00690 

February .  1.00713 

March .  1.00713 

April .  1.00713 

May .  1.00774 

June .  1.00774 

July .  1.00774 

August .  1  •  0084 3 

September .  1 . 00843 

October .  1  •  00843 

November .  1.00744 

December .  1.00744 


1981 


(d)  Definitions  ♦  For  purposes  of  this  sec¬ 
tion:  (1)  "base  price"  means: 

(1)  for  maximum  lawful  prices  to  be  calculat¬ 
ed  under  §  271.402(c)(1)  (relating  to  certain 
carmitted  or  dedicatd  gas),  the  just  and  reason¬ 
able  rate  for  April  20,  1977; 

(ii)  for  maximum  lawful  prices  to  be  calcu¬ 
lated  under  §  271.502(b)(2)  (relating  to  certain 
existing  intrastate  contracts ) ,  the  contract 
price  per  MMBtu  on  November  9,  1978;  and 

(iii)  for  maximum  lawful  prices  to  be  calcu¬ 
lated  under  §  271.602(a)(1)  (relating  to  cer¬ 
tain  rollover  contracts),  the  contract  price 
per  MMBtu  under  the  expired  contract  for  the 
month  in  which  the  effective  date  of  the  roll¬ 
over  contract  occurs. 

(2)  'base  month"  means: 

(i)  April  1977,  for  maximum  lawful  prices 
under  §  271.402(c) (1); 

(ii)  November  1978,  for  maximum  lawful  prices 
under  §  271.502(b)(2);  and 

(iii)  the  month  in  which  the  effective  date 
of  the  rollover  contract  occurs,  for  maximum 
lawful  prices  under  §  271.602(a)(1). 

(Natural  Gas  Act,  as  amended,  (15  U.S.C.  717 
et  seq. ) ,  Natural  Gas  Policy  Act  of  1978,  Pub. 
L.  95-621,  92  Stat.  3350,  Energy  Supply  and 

Environmental  Coordination  Act,  (15  U.S.C.  791, 
et  seq. ) ,  Federal  Energy  Administration  Act, 
TI5  U.S.C.  761  et  seq.).  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  42  U.S.C.  7107 
et  seq.,  (E.O.  12009,  42  FR  46267)) 

[43  FR  56551,  Dec.  1,  1978;  43  FR  59482,  Dec. 
21,  1978;  as  amended  at  44  FR  48664,  Aug.  20, 
1979;  45  FR  7782,  Feb.  5,  1980;  45  FR  16173, 
Mar.  13,  1980;  45  FR  29570,  May  5,  1980;  and 
45  FR  50557,  July  30,  1980;  45  FR  73027,  Nov. 
4,  1980] 

Subpart  B — New  Natural  Gas  and  Certain  Natural 
Gas  Produced  frcm  the  Outer  Conti¬ 
nental  Shelf 

AUTHORITY :  (Natural  Gas  Act,  as  amended,  15 

U.S.C.  717  et  seq. ;  Natural  Gas  Policy  Act  of 
1978,  Pub.  L.  95-621,  92  Stat.  3350;  Department 
of  Energy  Organization  Act,  42  U.S.C.  7107  et 
seq. ;  E.O.  12009,  42  FR  46267. 

SOURCE:  Order  42,  44  FR  48183,  Aug.  17,  1979, 
unless  otherwise  noted. 

§  271.201  Applicability . 

This  subpart  implements  section  102  of  the 
NGPA  and  applies  to  the  first  sale  of: 

(a)  new  natural  gas;  or 

(b)  natural  gas  produced  from  a  new  OCS 
reservoir  on  an  old  OCS  lease. 


January . . 1.00744 
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§  271.202  Maximum  lawful  price. 

The  maximum  lawful  price,  per  MMBtu,  for 
natural  gas  to  which  this  subpart  applies  shall 
be  the  price  specified  for  Subpart  B  of  Part 
271  in  Table  I  of  §  271.101(a). 

[44  FR  48664,  Aug.  20,  1979] 

§  271.203  Definitions . 

For  purposes  of  this  subpart: 

(a)  "New  natural  gas"  means  natural  gas  which 
a  jurisdictional  agency  has  determined,  in  ac¬ 
cordance  with  Parts  274  and  275  and  section 
102(c)  of  the  NGPA,  to  be  new  natural  gas. 

(b)  "Natural  gas  from  a  new  OCS  reservoir  on 
an  old  OCS  lease"  means  natural  gas  which  the 
jurisdictional  agency  determines,  in  accordance 
with  Parts  274  and  275  and  under  section  102(d) 
(1)/  (2),  (3),  (4),  and  (5)  of  the  NGPA,  to  be 
natural  gas  produced  from  a  reservoir  which  is 
on  an  old  OCS  lease  and  which  was  not  discovered 
before  July  27,  1976. 

(c)  "OCS  lease"  means  a  lease  of  submerged 
acreage  which  is  entered  into  with  the  Secretary 
of  the  Interior  under  the  Outer  Continental 
Shelf  Lands  Act,  as  amended,  (43  U.S.C.  1331, 
et  seq. ) . 

(d)  "New  OCS  lease"  means  an  OCS  lease  enter¬ 
ed  into  by  the  Secretary  of  the  Interior  on  or 
after  April  20,  1977. 

(e)  "Old  OCS  lease"  means  an  OCS  lease  other 
than  a  new  OCS  lease. 

§  271.204  Special  rules. 

(a)  Vertical  measurement  of  1,000  feet  be¬ 
tween  completion  locations.  For  the  purpose  of 
determining  under  section  102(c) (1) (B) (ii)  of 
the  NGPA  the  vertical  distance  between  the 
deepest  marker  well  completion  location  and  the 
completion  location  for  the  new  well  for  which 
the  determination  is  sought,  measurement  shall 
be  the  true  vertical  depth  measured  frcra  the 
highest  perforation  point  of  the  deepest  marker 
well  completion  location  to  the  highest  perfor¬ 
ation  point  of  the  new  well  completion  loca¬ 
tion.  In  the  case  of  any  well  which  is  an  open- 
hole  completion,  measurement  shall  be  from  the 
highest  elevation  point  within  the  well  bore 
of  the  reservoir  being  produced. 

(b)  Capable  of  producing  in  paying  quanti¬ 
ties.  For  purposes  of  section  102(d) (2) (B) (i) 
and  (ii)  of  the  NGPA,  a  reservoir  is  capable 
of  producing  in  paying  quantities  if  a  well 
completed  therein  can  reasonably  be  expected 
to  produce  natural  gas  in  quantities  sufficient 
to  yield  revenues  in  excess  of  operating  costs. 
For  the  purposes  of  this  paragraph,  operating 
costs  include  those  out-of-pocket  cash  expenses 
necessary  to  operate  and  maintain  a  well. 

(c)  Commercially  producible.  For  purposes 
of  section  102(d)(2) (B) (iii)  of  the  NGPA,  a 


reservoir  is  conmercially  producible  if  a  well 
completed  therein  can  reasonably  be  expected 
to  produce  natural  gas  in  quantities  sufficient 
to  yield  revenues  in  excess  of  operating  costs. 
For  the  purposes  of  this  paragraph,  operating 
costs  include  those  out-of-pocket  cash  ex¬ 
penses  necessary  to  operate  and  maintain  a  well. 

(d)  Suitable  facilities.  For  purposes  of 
section  102(c)  (1)  (c)  (iii)  (II)  of  the  NGPA  (but 
subject  to  section  102(c) (1) (C) (iv)  thereof), 
suitable  facilities  for  the  production  and  de¬ 
livery  of  natural  gas  described  in  section 
102(c)  (1)  (C)  (iii)  (i)  of  the  NGPA  were  in  exis¬ 
tence  on  April  20,  1977,  if  on  that  date  fa¬ 
cilities  for  the  production  and  delivery  of 
natural  gas  to  a  pipeline  were: 

(1)  installed;  or 

(2)  substantially  installed  and  additional 
facilities  necessary  for  such  production  and 
delivery  were  readily  available  and  could  have 
been  installed  by  April  20,  1977. 

(e)  Production  in  conmercial  quantities. 
For  purposes  of  determining  whether  production 
of  natural  gas  in  commercial  quantities  has 
occurred  under  section  102(c)(1)(C)  of  the 
NGPA: 

(1)  A  rebuttable  presumption  exists  that  pro¬ 
duction  from  a  reservoir  in  commercial  quanti¬ 
ties  has  not  occurred  if  natural  gas  has  not 
been  sold  and  delivered  from  such  reservoir  be¬ 
fore  April  20,  1977.  Such  presumption  may  be 
rebutted  by  evidence  of  retention  of  the  natural 
gas  by  the  operator,  or  owner  of  the  production 
at  severance,  for  beneficial  economic  use;  and 

(2)  Quantities  of  natural  gas  sold  in  inter¬ 
state  canmerce  (within  the  meaning  of  the  Natur¬ 
al  Gas  Act)  before  November  9,  1978,  shall  not 
be  taken  into  account  if  such  sales  were  made: 

(i)  under  section  6  of  the  Emergency  Natural 
Gas  Act  of  1977;  or 

(ii)  under  the  emergency  sale  authority  pur¬ 
suant  to  Opinion  No.  699-B,  issued  by  the  Com¬ 
mission  under  section  7(c)  of  the  Natural  Gas 
Act. 

(f )  Could  have  been  produced  in  cctimercial 
quantities .  Ebr  purposes  of  determining  under 
section  102(c) (1) (c) (ii) (II )  of  the  NGPA, 
whether  natural  gas  from  a  reservoir  could  have 
been  produced  in  conmercial  quantities  through 
an  old  well  which  penetrated  such  reservoir  be¬ 
fore  April  20,  1977. 

(1)  A  rebuttable  presumption  exists  that  a 
reservoir  could  not  have  been  produced  in  com¬ 
mercial  quantities  prior  to  April  20,  1977, 
through  such  old  well  if:  - 

(1)  No  sales  and  deliveries  of  natural  gas 
were  made  prior  to  April  20,  1977,  through  such 
well;  and, 

(ii)  No  sales  and  deliveries  of  natural  gas 
from  the  subject  reservoir  were  made  through 
such  well  on  or  after  April  20,  1977,  and  before 
November  9 ,  1978 . 

(2)  If  such  rebuttable  presumption  is  not 
met,  then  the  first  seller  must  clearly  demon- 
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strate  that  the  sale  of  the  production  frcm 
such  reservoir  through  such  old  well  at  the 
market  price  reasonably  available  as  of  April 
20,  1977,  could  not  reasonably  have  generated 
revenues  (net  of  royalty)  equal  to  or  greater 
than  the  sum  of  (i)  1.6  times  the  minimum  in¬ 
cremental  costs  (properly  allocable  to  such 
production)  of  installing  cost-efficient  facil¬ 
ities  (not  in  existence  as  of  April  20,  1977) 
reasonably  required  to  market  such  production, 
plus  (ii)  the  minimum  incremental  expenses 
(properly  allocable  to  such  production)  reas¬ 
onably  required  to  operate  such  facilities. 
All  costs,  expenses,  and  revenues  shall  be 
determined  as  of  April  20,  1977. 

[Order  42,  44  FR  48183;  Aug.  17,  1979,  as  a- 
mended  by  Order  42-A,  44  FR  69647,  Dec.  4,  1979] 

Subpart  C — New,  Onshore  Production  Wells 

AUTHORITY:  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717  et  seq.;  Department  of  Energy  Organ¬ 
ization  Act,  42  U.S.C.  7107  et  seq. ,  Exec.  Order 
No.  12009,  42  FR  46267,  Natural  Gas  Policy  Act 
of  1978,  Pub.  L.  95-621,  92  Stat.  3350. 

SOURCE:  Order  43,  44  FR  49655,  Aug.  24,  1979, 
unless  otherwise  noted. 

§  271.301  Applicability. 

This  subpart  implements  section  103  of  the 
NGPA  and  applies  to  the  first  sale  of  natural 
gas  produced  frcm  a  new,  onshore  production 
well. 

§  271.302  Maximum  lawful  price. 

The  maximum  lawful  price,  per  MMBtu,  for 
natural  gas  to  which  this  subpart  applies  shall 
be  the  price  specified  for  Subpart  C  of  Part 
271  in  Table  I  of  §  271.101(a). 

§  271.303  Definition  of  new,  onshore  produc¬ 
tion  well. 

For  purposes  of  this  subpart,  the  term  "new, 
onshore  production  well"  means  a  well  which  a 
jurisdictional  agency  has  determined,  in  ac¬ 
cordance  with  Parts  274  and  275,  to  be  a  new, 
onshore  production  well  (as  defined  in  section 
103(c)  of  the  NGPA). 

§  271.304  Waivers  of  well-spacing  requirements. 

If  a  jurisdictional  agency  alters  or  grants  a 
waiver  of  any  applicable  well-spacing  require¬ 
ments,  the  new  well  for  which  a  determination 
is  sought  shall  be  deemed  to  satisfy  any  ap¬ 
plicable  Federal  or  State  well-spacing  require¬ 
ments  as  required  by  section  103(c)(2)  of  the 
NGPA. 


[44  FR  67111,  Nov.  23,  1979] 

§  271.305  Special  rule  applicable  to  existing 
proration  units. 

(a)  Applicability.  (1)  This  section  applies 
only  to  a  jurisdictional  agency  determination 
with  respect  to  a  new  well  which  is  within  a 
State  law  proration  unit: 

(1)  Which  was  in  existence  at  the  time  the 
surface  drilling  of  such  well  began; 

(ii)  Which  was  applicable  to  the  reservoir 
frcm  which  natural  gas  from  such  well  is  pro¬ 
duced;  and 

(iii)  Which  applied  to  a  well: 

(A)  Which  produced  natural  gas  in  commercial 
quantities;  or 

(B)  The  surface  drilling  of  which  was  begun 
before  February  19,  1977,  and  which  was  there¬ 
after  capable  of  producing  natural  gas  in  com¬ 
mercial  quantities. 

(2)  For  purposes  of  this  paragraph.  State  law 
proration  unit  means  a  proration  unit,  drilling 
unit  or  similar  unit  expressly  designated  in 
accordance  with  State  law  or  Federal  law  (other 
than  the  NGPA) . 

(b)  Wells  spudded  on  or  after  February  19, 
1977. 

(T)  In  order  for  natural  gas  from  a  well  to 
which  this  section  applies  to  qualify  for  the 
maximum  lawful  price  under  this  subpart,  the 
juisdictional  agency  must  explicitly  find  that 
the  well  is  necessary  to  effectively  and  effi¬ 
ciently  drain  a  portion  of  the  reservoir  cov¬ 
ered  by  the  proration  unit  which  cannot  be 
effectively  and  efficiently  drained  by  any 
existing  well  within  the  proration  unit.  This 
explicit  finding  must  be  based  on  appropriate 
geological  and  engineering  data  and  such  data 
must  be  included  in  the  notice  of  determination 
submitted  to  the  Commission. 

(2)  [Reserved] 

(c)  Notice  of  finding.  If  the  jurisdiction¬ 
al  agency  makes  a  finding  under  paragraph  (b)(1) 
of  this  section,  it  shall  notify  the  Conmission 
of  such  a  determination  in  accordance  with 
§  274.104. 

(d)  Rebuttable  presumption  for  certain  wells 

drilled  on  existing  proration  units .  For  the 
purposes  of  section  103(c) (3) (C)  of  the  NGPA 
and  paragraph  (a)(1) (iii)  of  this  section,  if  a 
well  has  been  plugged  and  abandoned  prior  to 
January  1,  1970,  and  has  not  produced  natural 

gas  on  or  after  that  date,  a  rebuttable  pre¬ 
sumption  is  created  that  the  well  has  not 
produced  and  is  not  capable  of  producing  natural 
gas  in  commercial  quantities. 

[44  FR  67112,  Nov.  23,  1979] 
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Subpart  D — Natural  Gas  Corrmitted  or  Dedicated 
to  Interstate  Cornier ce 

AUTHORITY:  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717  et  seq. ;  Natural  Gas  Policy  Act  of 
1978,  Pub.  L.  95-621,  92  Stat.  33650,  15  U.S.C. 
§§  3301  to  3432;  Department  of  Energy  Organiza¬ 
tion  Act,  Pub.  L.  95-91,  E.O.  12009,  42  FR 
46267 . 

SOURCE:  Order  64,  45  FR  1871,  Jan.  9,  1980, 
unless  otherwise  noted. 

§  271.401  Applicability ♦ 

This  subpart  implements  sections  104  and 
106(a)  of  the  NGPA  and  applies  to  the  first 
sale  of  natural  gas  corrmitted  or  dedicated  to 
interstate  commerce  on  November  8,  1978,  and 
for  which  a  just  and  reasonable  rate  under  the 
Natural  Gas  Act  was  in  effect  on  November  8, 
1978,  for  the  sale  of  such  gas. 

§  271.402  Maximum  lawful  prices. 

(a)  Ceiling  prices.  Unless  a  different  rate 
is  applicable  under  paragraph  (c)  of  this  sec¬ 
tion,  the  maximum  lawful  price  for  a  category 
of  natural  gas  to  which  this  subpart  applies 
shall  be  the  price  specified  in  Table  II  of 
§  271.101(a)  for  such  category  of  gas. 

(b)  Definitions .  For  the  purposes  of  this 
section: 

(1)  "Post-1974  gas"  means  natural  gas  to 
which  this  subpart  applies  which  is  produced 
from  a  well  the  surface  drilling  of  which 
comrenced  on  or  after  January  1,  1975. 

(2)  "1973-1974  biennium  gas"  ireans  natural 
gas,  to  which  this  subpart  applies,  from  a  well 
the  surface  drilling  of  which  commenced  on  or 
after  January  1,  1973,  and  prior  to  January  1, 
1975. 

(3)  "Interstate  rollover  gas"  means: 

(i)  natural  gas  to  which  this  subpart  applies 
which  is  sold  under  a  rollover  contract  as 
defined  in  section  2(12)  of  the  NGPA;  or 

(ii)  natural  gas  to  which  this  subpart  ap¬ 
plies  which  is  sold  under  a  contract  which 
would  have  been  a  rollover  contract,  but  for 
the  fact  that  the  expiration  of  the  previous 
contract  occurred  prior  to  November  9,  1978. 

(4)  "Replacement  contract  gas  or  recomple- 
tion  gas"  means  natural  gas  to  which  this 
subpart  applies  which  is: 

(i)  sold  under  a  replacement  contract  which 
was  executed  on  or  after  January  1,  1973,  but 
prior  to  November  9,  1978,  where  the  prior 
contract  expired  by  its  own  terms  prior  to 
January  1,  1973;  or 

(ii)  sold  under  a  replacement  contract  exe¬ 
cuted  prior  to  November  9,  1978,  where  the  prior 
contract  expired  by  its  own  terms  after  January 
1,  1973;  or 

(iii)  sold  under  a  contract  for  the  sale  of 


natural  gas  from  a  well  commenced  prior  to 
January  1,  1973,  and  not  sold  in  interstate 
commerce  prior  to  January  1,  1973,  (excluding 
gas  sold  prior  to  such  date  under  §§  2.68, 
2.70,  157.22  or  157.29  of  this  chapter);  or 

(iv)  produced  as  a  result  of  a  completion 
operation  into  a  different  formerly  nonproduc¬ 
tive  reservoir,  commenced  on  or  after  January 
1,  1973,  and  produced  through  a  well  commenced 
prior  to  January  1,  1973. 

(5)  "Certain  Permian  Basin  gas"  means  natural 
gas  (other  than  replacement  contract  gas  or 
recompletion  gas)  to  which  this  subpart  applies 
and  which  is  produced  in  the  Permian  Basin 
Area,  as  defined  in  FPC  Opinion  No.  662  (50 
F.P.C.  390  at  400—401)  and  is  sold  pursuant  to 
a  contract  executed  on  or  after  October  1, 
1968. 

(6)  "Certain  Rocky  Mountain  gas"  means  natu¬ 
ral  gas  (other  than  replacement  contract  gas 
or  recompletion  gas)  to  which  this  subpart 
applies  and  which  is  produced  in  the  Rocky 
Mountain  Area,  as  defined  in  §  154.109(b)  of 
this  chapter  and  sold  pursuant  to  a  contract 
executed  on  or  after  October  1,  1968. 

(7)  "Certain  Applachian  Basin  gas"  means  nat¬ 
ural  gas  (other  than  replacement  contract  gas 
or  recompletion  gas)  to  which  this  subpart  ap¬ 
plies  and  which  is  produced  by  a  large  producer 
either  (i)  in  the  south  sub-area  under  contracts 
dated  October  7,  1969,  or  (ii)  in  the  north  sub- 
area,  of  the  Applachian  Basin  Area,  as  defined 
in  §  154.107  of  this  chapter. 

(8)  "Flowing  gas"  means  natural  gas  to  which 
this  subpart  applies  (other  than  natural  gas 
described  in  the  preceding  subparagraphs  of 
this  paragraph)  produced  from  a  well  the  surface 
drilling  of  which  commenced  prior  to  January  1, 
1973. 

(9)  "Minimum  rate  gas"  means  natural  gas  to 
which  this  subpart  applies  produced  from  a  well 
the  surface  drilling  of  which  commenced  prior 
to  January  1,  1973,  and  which  is  sold  pursuant 
to  a  contract  providing  for  a  fixed  rate  lower 
than  that  applicable  to  such  gas  under  paragraph 

(c) . 

(10)  A  sale  qualifies  as  a  small  producer 
sale  under  this  subpart:  (i)  if  it  is  a  small 
producer  sale  (as  defined  in  §  157.40(a))  cover¬ 
ed  by  a  blanket  certificate  under  §  157.40(b) 
and  (d),  or  (ii)  if  it  is  a  sale  by  a  large 
producer  from  small  producer  reserves,  and  such 
sale  is  entitled  to  the  small  producer  rate 
under  §  157.40(f)(2). 

(11)  A  large  producer  sale  is  a  first  sale 
which  does  not  qualify  as  a  small  producer  sale 
under  paragraph  (b)(10)  of  this  section. 

(c)  Applicable  higher  rates. 

(1)  If  a  just  and  reasonable  rate  in  effect 
on  April  20,  1977,  under  §§  2.56a(g),  2.56b(h), 
2.76  or  2.77  of  this  chapter  was  applicable  on 
November  30,  1978,  to  a  first  sale  of  natural 
gas,  then  such  rate  (plus  an  inflation  adjust¬ 
ment  frcxn  April,  1977,  determined  in  accordance 
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with  §  271.102),  if  higher,  shall  apply  in  lieu 
of  the  rate  determined  under  paragraph  (a). 

(2)  Any  just  and  reasonable  rate  for  a  sale 

of  natural  gas  which  was  established  by  the 
Canmission  after  April  20,  1977,  and  before 

November  9,  1978,  shall  be  the  maximum  lawful 
price  applicable  to  such  sale  if  higher  than 
the  otherwise  applicable  rate  prescribed  under 
paragrpah  (a)  or  (c)(1)  of  this  section. 

(3)  In  the  case  of  any  first  sale  under  any 

rollover  contract  to  which  this  subpart  applies, 
the  maximum  lawful  price  for  month  in  which  the 
effective  date  of  such  rollover  contract  occurs 
shall  be  higher  of:  (i)  The  maximum  lawful 

price  applicable  to  the  expiring  contract  on 
the  date  of  the  rollover  occurs  or  (ii)  the 
maximum  lawful  price  specified  in  Table  II  of 
§  271.101(a)  for  interstate  rollover  gas. 

(4)  for  purposes  of  §§  271.402(b)(1)  and 
( 2 ) ,  production  from  reservoirs  penetrated 
for  the  first  time  through  deeper  drilling  in 
an  existing  well  is  eligible  for  the  same 
rate  as  if  the  deeper  drilling  constituted 
the  commencement  of  surface  drilling  of  such 
well.  Deeper  drilling  means  drilling  after 
the  first  completion  and  production  in  a  well 
bore  have  been  accomplished,  or  drilling  below 
an  uncompleted  nonproductive  horizon  where  the 
initial  well  bore  was  plugged  and  abandoned. 

(5)  Any  seller  seeking  to  charge  a  rate  in 
excess  of  the  applicable  maximum  lawful  price 
described  in  paragraph  (a),  or  (c)(1),  or 
(c)(2)  of  this  section  must  first  file  a  peti¬ 
tion  seeking  special  relief  pursuant  to  §  1.7 
(b)  of  this  chapter  fully  justifying  the  relief 
sought.  Such  seller  may  not  file  a  rate  in¬ 
crease  for,  or  charge  or  collect  any  rate  in 
excess  of  the  maximum  lawful  price  otherwise 
applicable  under  this  section  unless  the  Ccm- 
mission  has  granted  such  petition  for  special 
relief. 

(6)  Notwithstanding  §  270.101(b),  the  mini¬ 

mum  rate  for  minimum  rate  gas  (at  14.73  psia 
and  60°  F)  shall  be  the  rate  specified  for  min¬ 
imum  rate  gas  in  Table  II  of  §  271.101(a). 

[Order  64,  45  FR  1871,  Jan.  9,  1980,  as  amended 
at  44  FR  48664,  Aug.  20,  1979;  45  FR  5685,  Jan. 
24,  1980;  45  FR  16173,  Mar.  13,  1980] 

§  271.403  Special  rule  regarding  carrying 
charge  adjustment  for  advance  pay¬ 
ments. 

The  rate  prescribed  in  §  271.402  for  post- 1974 
gas  to  which  Opinion  No.  770-A  applies  shall  be 
subject  to  a  deduction  of  83  cents  per  MMBtu  as 
as  a  carrying  charge  adjustment  if  the  seller 
has  accepted  advance  payments  on  or  after  1:00 
p.m. ,  EST,  November  5,  1976,  under  an  advance 
payments  contract  with  an  interstate  pipeline 
company  and  such  pipeline  company  has  received 
rate  base  treatment  of  such  advance  payments 
made.  The  resulting  adjusted  rate  shall  be 


employed  in  the  discharge  of  the  obligations  of 
any  advance  payments  after  1:00  p.m.,  EST,  Nov¬ 
ember  5,  1976,  for  all  deliveries  until  an 
amount  of  natural  gas  has  been  delivered  at 
the  adjusted  rate  such  that  the  total  carrying 
charge  credits  equal  the  amounts  lawfully  col¬ 
lected  by  the  jurisdictional  pipeline  company 
as  a  result  of  including  the  advance  payments 
in  rate  base. 

Subpart  E — Sales  Under  Existing  Intrastate  Con¬ 
tracts 

AUTHORITY:  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717,  et  seq. ;  Department  of  Energy  Orga¬ 
nization  Act,  47  U.S.C.  7101-7352;  E.O.  12009, 
42  FR  46267;  Natural  Gas  Policy  Act  of  1978;  15 
U.S.C.  3301-3432. 

SOURCE:  Order  68,  45  FR  5684,  Jan.  24,  1980, 
unless  otherwise  noted. 

§  271.501  Applicability . 

This  subpart  implements  section  105  of  the 
NGPA  and  applies  to  the  first  sale  of  natural 
gas  under  an  existing  intrastate  contract  or 
under  a  successor  to  an  existing  intrastate 
contract.  This  subpart  is  not  applicable  to 
sales  made  under  an  intrastate  rollover  con¬ 
tract  as  defined  in  §  270. 102(b)  (11)  of  this 
part. 

§  271.502  Maximum  lawful  prices. 

(a)  November  9,  1978,  contract  price  at  or 
below  $2.060  per  MMBtu.  In  the  case  of  a  first 
sale  of  natural  gas  to  which  this  subpart  ap¬ 
plies  (other  than  a  first  sale  to  which  para¬ 
graph  (b)  applies),  the  maximum  lawful  price 
for  natural  gas  delivered  in  any  month  shall 
be  the  lcwer  of: 

(1)  the  price  for  such  month  under  the  terms 
of  the  existing  intrastate  contract  to  which 
such  natural  gas  was  subject  on  November  9, 
1978,  as  such  contract  was  in  effect  on  Novem¬ 
ber  9,  1978;  or 

(2)  The  maximum  lawful  price  per  MMBtu  for 
such  month  specified  for  new  natural  gas  (Sub¬ 
part  B  of  Part  271)  in  Table  I  of  §  271.101(a). 

(b)  November  9,  1978,  contract  price  greater 
than  $2.060  per  MMBtu.  In  the  case  of  a  first 
sale  of  natural  gas  to  which  this  subpart 
applies,  if  the  contract  price  applicable  on 
November  9,  1978,  was  greater  than  $2,060  per 
MMBtu,  the  maximum  lawful  price  for  natural  gas 
delivered  in  any  month  shall  be  the  higher  of: 

(1)  The  maximum  lawful  price  per  MMBtu  for 
such  month  specified  for  new  natural  gas  (Sub¬ 
part  B  of  Part  271)  in  Table  I  of  §  271.101(a); 
or 

(2)  the  contract  price  per  MMBtu  on  November 
9,  1978,  adjusted  for  inflation  in  accordance 
with  §  271.102  of  this  part. 
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§  271.503  Filing  requirements. 

Any  person  who  collects  a  price  under  this 
subpart  shall  file  reports  required  by  §  276.101 
of  this  chapter. 

§  271.504  Determination  of  contract  price. 

For  purposes  of  this  subpart: 

(a)  Contract  price.  "Contract  price,"  when 
used  with  respect  to  any  specific  date  and  con¬ 
tract,  means: 

(1)  The  total  price  paid  per  MMBtu  for  de¬ 
livery  of  natural  gas  occurring  on  that  date 
( including  any  amounts  which  were  required  to  be 
paid  as  reimbursement  from  the  purchaser  for 
State  severance  taxes  paid  by  the  seller) . 

(2)  If  no  deliveries  of  natural  gas  occurred 
under  such  contract  on  that  date,  the  total 
price  per  MMBtu  that  would  have  been  paid  for 
delivery  of  natural  gas  on  that  date  (including 
any  amount  which  would  have  been  required  to 
be  paid  as  reimbursement  from  the  purchaser 
for  State  severance  taxes  which  would  have 
been  paid  by  the  seller) . 

(b)  Price  under  the  terms  of  the  existing 
contract .  "Price  under  the  terms  of  the  exist¬ 
ing  contract"  when  used  with  respect  to  any 
specific  date  and  contract  means  the  total  price 
under  the  terms  of  the  existing  contract,  as 
such  contract  was  in  effect  on  November  9,  1978 
(including  any  amounts  which  are  required  to 
be  paid  as  reimbursement  from  the  purchaser  for 
State  severance  taxes  paid  by  the  seller). 

(c)  Take-or-pay  clause.  If  the  contract 
contains  a  take-or-pay  clause  and  payments  were 
made  under  such  clause  for  deliveries  on  Novem¬ 
ber  9,  1978,  the  contract  price  on  November  9, 
1978,  shall  be  determined  as  if  volumes  obli¬ 
gated  to  be  taken  were  taken. 

[45  FR  76670,  Nov.  20,  1980] 

§  271.505  Contract  modifications. 

(a)  General  rule.  Except  as  provided  in  par¬ 
agraph  (b)  of  this  section,  for  purposes  of  this 
subpart,  no  successor  to  an  existing  intrastate 
contract  or  modification  executed  after  Novem¬ 
ber  9,  1978,  of  an  existing  intrastate  contract 
may  alter  the  terms  of  the  existing  intrastate 
contract  in  a  manner  which  has  the  effect  of 
requiring  the  purchaser  to  bear  any  production- 
related  costs  (as  defined  in  §  271.102(b) (17) ) 
which  were  allocated  to  the  seller  under  the 
existing  intrastate  contract. 

(b)  Exception.  Nothing  in  paragraph  (a)  of 
this  section  shall  preclude  a  purchaser  who  was 
not  a  party  to  the  existing  intrastate  contract 
on  November  9,  1978,  from  agreeing,  by  modifica¬ 
tions  of  the  existing  intrastate  contract,  or 
otherwise,  to  bear  responsibility  and  pay  for 
any  increase  (or  portion  thereof)  in  any  pro¬ 
duction-related  costs  which  were  allocated  to 


the  seller  under  the  existing  intrastate  con¬ 
tract  and  incurrence  of  which  is  necessary  in 
order  for  such  purchaser  to  take  delivery  of 
the  natural  gas  subject  to  the  existing  intra¬ 
state  contract. 

(c)  Costs  not  allocated  to  the  seller. 
Nothing  in  paragraph  (a)  of  this  section  shall 
preclude  the  seller  from  applying  under  the 
provisions  of  §  271.1104(b)(1)  for  the  recovery 
of  production-related  costs  which  were  not  al¬ 
located  to  the  seller  under  the  existing  intra¬ 
state  contract  if  recovery  of  such  costs  is 
authorized  by  contract. 

[45  FR  76681,  Nov.  20,  1980] 

Subpart  F — Intrastate  Rollover  Contracts 

AUTHORITY :  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717,  et  seq. ;  Department  of  Energy  Orga¬ 
nization  Act,  47  U.S.C.  7101-7352;  E.O.  12009, 
42  FR  46267;  Natural  Gas  Policy  Act  of  1978;  15 
U.S.C.  3301-3432. 

SOURCE:  Order  68,  45  FR  5684,  Jan.  24,  1980, 
unless  otherwise  noted. 

§  271.601  Applicability. 

This  subpart  implements  section  106(b)  of  the 
NGPA  and  applies  to  the  first  sale  of  natural 
gas  under  an  intrastate  rollover  contract. 

§  271.602  Maximum  lawful  price. 

(a)  General  rule.  The  maximum  lawful  price 
for  a  first  sale  of  natural  gas  under  an 
intrastate  rollover  contract  to  which  section 
106(b)(1)  of  the  NGPA  applies  shall  be  the 
higher  of: 

(1) (i)  The  maximum  lawrful  price,  per  MMBtu, 
paid  under  the  expired  contract,  in  the  case  of 
the  month  in  which  the  effective  date  of  such 
rollover  contract  occurs;  and 

(ii)  In  the  case  of  any  rronth  thereafter,  the 
maximum  lawful  price,  per  MMBtu,  prescribed 
under  this  paragraph  for  the  preceding  rronth 
adjusted  for  inflation  in  accordance  with 
§  271.102;  or 

(2)  The  alternative  maximum  lawful  price 
specified  in  Table  I  of  §  271.101(a)  for  certain 
intrastate  rollover  gas. 

(b)  Certain  State  or  Indian  production  or 
royalty  shares.  The  maximum  lawful  price,  per 
MMBtu,  for  natural  gas  to  which  section  106(b) 
(2)  of  the  NGPA  (relating  to  certain  State  or 
Indian  natural  gas  production  or  royalty  in¬ 
terests)  applies  shall  be  the  price  specified 
for  new  natural  gas  (Subpart  B  of  Part  271)  in 
Table  I  of  §  271.101(a). 

(c)  Qualified  production  enhancement  gas. 
For  purposes  of  paragraph  (a)(l)(i)  of  this  sec- 
tion,  the  maximum  lawful  price,  per  MMBtu,  paid 
under  the  expired  contract  is  deemed  to  include 
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any  amount  paid  by  reason  of  a  maximum  lawful 
price  allowed  under  §  271.704  (relating  to  qual¬ 
ified  production  enhancement  gas . ) 

[45  FR  77429,  Nov.  24,  1980] 

§  271.603  Filing  requirements. 

Any  person  who  collects  a  price  under  this 
subpart  shall  file  reports  required  by  §  276.101 
of  this  chapter. 

§  271.604  Special  rules. 

(a)  Maximum  lawful  price  paid  under  the  ex¬ 
pired  contract.  For  purposes  of  this  subpart, 
the  maximum  lawful  price  paid  under  the  expired 
contract  shall  not  include  any  costs  authorized 
and  collected  under  the  provisions  of  Subpart  K 
of  this  Part. 

(b)  Production-related  borne  by  the  purchas¬ 
er. 

(1)  General  rule.  Except  as  provided  in 
clause  (2)  of  this  paragraph,  for  purposes  of 
this  subpart,  no  intrastate  rollover  contract 
may  require  the  purchaser  to  bear  any  produc¬ 
tion-related  costs  (as  defined  in  §  270.102(b) 
(17)  which  were  allocated  to  the  seller  under 
the  expired  contract. 

(2)  Exception .  Nothing  in  clause  (1)  of  this 
paragraph  shall  preclude  a  purchaser  who  was  not 
a  party  to  the  expired  contract  on  November  9, 
1978,  from  agreeing  in  the  intrastate  rollover 
contract  to  bear  responsibility  and  pay  for  any 
increase  (or  portion  thereof)  in  any  production- 
related  cost  which  was  allocated  to  the  seller 
under  the  expired  contract,  incurrence  of  which 
is  necessary  in  order  for  such  purchaser  to  take 
delivery  of  the  natural  gas  subject  to  the  in¬ 
trastate  rollover  contract. 

(c)  Costs  not  allocated  to  the  seller. 
Nothing  in  paragraph  (b)  of  this  section  shall 
preclude  the  seller  from  applying  under  the  pro¬ 
visions  of  §  271.1104(b)(1)  for  the  recovery 
of  production-related  costs  which  were  not  al¬ 
located  to  the  seller  under  the  expired  con¬ 
tract. 

[45  FR  76681,  Nov.  20,  1980] 

Subpart  G — High-Cost  Natural  Gas 

AUTHORITY :  Dept,  of  Energy  Organization  Act 
(42  U.S.C.  7101  et  seq. );  E.O.  12009,  42  FR 
46267;  Natural  Gas  Policy  Act  of  1978  (15  U.S.C. 
3301-3432) 

SOURCE:  45  FR  13424,  Feb.  28,  1980,  unless 
otherwise  noted. 

§  271.701  Appl icabi 1 ity . 

This  subpart  implements  section  107(b)  and  (c) 
of  the  NGPA  and  applies  to  the  first  sale  of 


natural  gas  which  is: 

(a)  Tight  formation  gas  for  which  there  is  a 
negotiated  contract  price. 

(b)  Qualified  production  enhancement  gas. 

[45  FR  28098,  Apr.  28,  1980;  45  FR  56044,  Aug. 
22,  1980;  45  FR  71564,  Oct.  29,  1980;  45  FR 
77429,  Nov.  24,  1980] 

§  271.702  General  rules. 

(a)  Definitions .  For  purposes  of  this  sub¬ 
part: 

(1)  "Negotiated  contract  price"  means  any 
price  established  by  a  contract  provision  that 
specifically  references  the  incentive  pricing 
authority  of  the  Commission  under  section  107 
of  the  NGPA  by  a  contract  provision  that  pre¬ 
scribes  a  specific  fixed  rate,  or  by  the  opera¬ 
tion  of  a  fixed  escalator  clause. 

(2)  A  "fixed  escalator  clause"  is  a  provision 
in  a  contract  for  the  first  sale  of  natural  gas 
which  changes  the  price  for  the  gas  by  a  spec¬ 
ified  amount  on  a  specified  date. 

(3)  For  the  definition  of  "crude  oil,"  see 
§  270.102(b)(5). 

(b)  Cross  reference.  For  special  rules  ap¬ 
plicable  to  high-cost  natural  gas  retroactive 
collections,  see  §  273.204. 

[45  FR  28098,  Apr.  28,  1980;  45  FR  56044,  Aug. 
22,  1980;  45  FR  71564,  Oct.  29,  1980] 

§  271.703  Tight  formations. 

(a)  Maximum  lawful  price  for  tight  formation 
gas.  The  maximum  lawful  price,  per  MMBtu,  for 
the  first  sale  of  tight  formation  gas  for  which 
there  is  a  negotiated  contract  price  shall  be 
the  lesser  of: 

(1)  The  negotiated  contract  price;  or 

(2)  200  percent  of  the  maximum  lawful  price 
specified  for  Subpart  C  of  Part  271  in  Table  I 
of  §  271.101(a). 

(b)  Definitions ♦  (1)  "Tight  formation  gas" 

means  natural  gas  that  a  jurisdictional  agency 
has  determined  in  accordance  with  Parts  274  and 
275  to  be  new  tight  formation  gas  or  recomple¬ 
tion  tight  formation  gas. 

(2)  "New  tight  formation  gas"  is  natural  gas: 

(i)  Which  is  new  natural  gas,  (as  defined  in 
section  102(c)),  certain  OCS  gas  qualifying  for 
the  new  natural  gas  ceiling  price  (as  defined  in 
section  102(d)),  or  gas  produced  through  a  new 
onshore  production  well  (as  defined  in  section 
103(c));  and 

(ii)  Which  is  produced  fran  a  designated 
tight  formation  through  a  well  the  surface 
drilling  of  which  began  on  or  after  July  16, 
1979. 

(3)  "Reccmpletion  tight  formation  gas"  is 
natural  gas  which  is  produced  from  a  designated 
tight  formation  through  a  well,  the  surface 
drilling  of  which  was  begun  before  July  16, 
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1979,  if  such  well  was  not  completed  for  pro¬ 
duction  from  such  designated  formation  before 
July  16,  1979. 

(4)  "Formation"  means  any  geological  forma¬ 
tion,  or  portion  thereof  described  by  geological 
as  well  as  geographical  parameters. 

(5)  A  "designated  tight  formation"  is  a  na¬ 
tural  gas  formation  which  is  designated  a  tight 
formation  by  the  Commission  pursuant  to  para¬ 
graph  (c)  of  this  section. 

(6)  "Infill  drilling"  means  any  drilling  in 
a  substantially  developed  formation  (or  a  por¬ 
tion  thereof)  subject  to  requirements  respect¬ 
ing  well-spacing  or  proration  units  which  were 
amended  by  the  jurisdictional  agency  after  the 
formation  (or  portion  thereof)  was  substantial¬ 
ly  developed  and  which  were  adopted  for  the 
purpose  of  more  effective  and  efficient  drainage 
of  the  reservoirs  in  such  formation.  Such  a- 
mendment  may  provide  for  the  establishment  of 
smaller  drilling  or  production  units  or  may 
permit  the  drilling  of  additional  wells  on  the 
original  units. 

(c)  Designation  of  tight  formations — 

(1)  General.  Upon  the  written  reconmenda- 
tion  by  a  jurisdictional  agency,  submitted  in 
accordance  with  the  requirements  of  this  sec¬ 
tion,  the  Comriission  may  approve  a  recommenda¬ 
tion  that  a  natural  gas  formation  be  designated 
as  a  tight  formation. 

(2)  Guidelines ♦  (i)  The  Commission  will  ap¬ 
prove  the  designation  of  any  formation  recom¬ 
mended  by  a  jurisdictional  agency  if  the  for¬ 
mation  meets  each  of  the  following  guidelines: 

(A)  The  estimated  average  in  situ  gas  permea¬ 
bility,  throughout  the  pay  section,  is  expected 
to  be  0.1  millidarcy  or  less. 

(B)  The  stabilized  production  rate,  against 
atmospheric  pressure,  of  wells  completed  for 
production  in  the  formation,  without  stimula¬ 
tion,  is  not  expected  to  exceed  the  production 
rate  determined  in  accordance  with  the  follow¬ 
ing  table: 


If  the  average 
depth  to  the  top 
of  the  formation 
(in  feet) 

The  maximum 
allowable 
production  rate 

Exceeds 

But  does 
not  exceed 

(in  the  thousand 
cubic  feet  per  day) 
may  not  exceed 

0 . 

.  1,000 

44 

1,000. 

.  1,500 

51 

1,500. 

.  2,000 

59 

2,000. 

.  2,500 

68 

2,500. 

79 

3,000. 

.  3,500 

91 

3,500. 

.  4,000 

105 

4,000. 

.  4,500 

122 

4,500. 

.  5,000 

141 

5,000. 

.  5,500 

163 

TABLE — ( Continued ) 


5,500. . . . 

, ..  6,000 

188 

6,000. . . . 

...  6,500 

217 

6,500. . . . 

,  ..  7,000 

251 

7,000. . . . 

...  7,500 

290 

7,500. . . . 

, ..  8,000 

336 

8,000. . . . 

. .  8,500 

388 

8,500. . . . 

, ..  9,000 

449 

9,000. . . . 

, ..  9,500 

519 

9,500. . . . 

, ..  10,000 

600 

10,000. . . . 

, ..  10,500 

693 

10,500. . . . 

, ..  11,000 

802 

11,000. ... 

, ..  11,500 

927 

11,500. . . . 

, ..  12,000 

1,071 

12,000. .. . 

, ..  12,500 

1,238 

12,500.. . . 

1,432 

13,000. . . . 

, ..  13,500 

1,655 

13,500. . . . 

, ..  14,000 

1,913 

14,000. . . . 

, ..  14,500 

2,212 

14,500.... 

, ..  15,000 

2,557 

(C)  No  well  drilled  into  the  recommended 
tight  formation  is  expected  to  produce,  without 
stimulation,  more  than  five  barrels  of  crude 
oil  per  day. 

(D)  If  the  formation  or  any  portion  thereof 
was  authorized  to  be  developed  by  infill  drill¬ 
ing  prior  to  the  date  of  recommendation  and  the 
jurisdictional  agency  has  information  which  in 
its  judgment  indicates  that  such  formation  or 
portion  subject  to  infill  drilling  can  be  de¬ 
veloped  absent  the  incentive  price  established 
in  paragraph  (a)  of  this  section  then  the  juris¬ 
dictional  agency  shall  not  include  such  forma¬ 
tion  or  portion  thereof  in  its  recommendation . 

(ii)  The  Commission  will  consider  and  may 
approve  or  disapprove  a  recommendation  by  a 
jurisdictional  agency  to  designate  as  a  tight 
formation  any  formation  which  meets  the  guide¬ 
lines  contained  in  paragraph  (c)(2)(i)(B)  and 
(C)  of  this  section,  but  does  not  meet  the 
guideline  contained  in  paragraph  (c)(2)(i)(A) 
of  this  section,  if  the  jurisdictional  agency 
makes  an  adequate  showing  that  the  formation 
exhibits  lew  permeability  characteristics  and 
the  price  established  in  paragraph  (a)  of  this 
section  is  necessary  to  provide  reasonable  in¬ 
centives  for  production  of  the  natural  gas 
from  the  recommended  formation  due  to  the  extra¬ 
ordinary  costs  associated  with  such  production. 

(3)  Content  of  recommendations .  A  recommen¬ 
dation  that  a  formation  should  qualify  as  a 
designated  tight  formation  shall  contain  the 
following  information: 

(i)  Geological  and  geographical  descriptions 
of  the  formation  which  is  recommended  for  class¬ 
ification  as  a  tight  formation; 

(ii)  Geological  and  engineering  data  to  sup¬ 
port  the  recommendation  and  the  source  of  that 
data; 

(iii)  A  map  which  clearly  locates  wells  which 
are  currently  producing  from  the  recommended 
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tight  formation  or  a  list  locating  all  wells 
which  are  currently  producing  natural  gas  from 
the  recommended  tight  formation; 

(iv)  A  report  of  the  extent  to  which  existing 
State  and  Federal  regulations  will  assure 
development  of  the  reccmnended  tight  formation 
will  not  adversely  affect  any  fresh  water  aqui¬ 
fers  (during  both  hydraulic  fracturing  and  waste 
disposal  operations)  that  are  or  are  expected  to 
be  used  as  a  domestic  or  agricultural  water 
supply; 

(v)  If  the  formation  is  recommended  under 
paragraph  (c)(2)(ii)  of  this  section,  the  types 
and  extent  of  enhanced  production  techniques 
which  are  expected  to  be  necessary  and  the 
estimated  expenditures  necessary  for  employing 
those  techniques;  and  the  degree  of  increase 
in  production  to  be  expected  from  use  of  such 
techniques  and  engineering  and  geological  data 
to  support  that  estimate; 

(vi)  Any  other  information  which  the  juris¬ 
dictional  agency  deans  relevant;  and 

(vii)  Any  other  information  requested  by  the 
Carmission. 

(4)  Commission  review  of  recaunendations . 
Upon  receipt  of  a  recommendation  submitted  in 
accordance  with  this  section,  the  Commission 
shall  publish  in  the  Federal  Register  a  notice 
of  proposed  rulemaking  containing  such  recom¬ 
mendation.  After  review  of  any  comments,  the 
Ccrrmission  will  prescribe  a  rule  approving  or 
disapproving  the  recommendation. 

(d)  Designated  tight  formations.  The  fol¬ 
lowing  formations  are  designated  as  tight  for¬ 
mations.  A  more  detailed  description  of  the 
geographical  extent  and  geological  parameters 
of  the  designated  tight  formations  is  located 
in  the  Commission's  official  file  for  Docket 
No.  RM79-76,  subindexed  as  indicated,  and  is 
also  located  in  the  official  files  of  the  ju¬ 
risdictional  agency  that  submitted  the  recom¬ 
mendation. 

(1)  The  Cotton  Valley  Group  in  Texas.  The 
Cotton  Valley  Group  consists  of  the  Cotton  Val¬ 
ley  Sandstone,  the  Bossier  Shale  and  the  Cotton 
Valley  Lime  Formations,  RM79-76  (Texas-1). 

(i)  Delineation  of  formations.  The  northern 
boundary  of  the  Cotton  Valley  Group  is  the 
Texas-Oklahoma  border  extending  through  Fannin, 
Lamar,  and  Red  River  Counties;  the  eastern 
boundary  is  formed  by  the  Texas-Arkansas  and 
Texas -Louisiana  borders;  the  southern  boundary 
is  along  the  Angelina-Caldwell  flexture  running 
through  Sabine,  San  Augustine,  Angelina  and 
Trinity  Counties;  the  western  boundary  is  set 
by  the  Mexia-Talco  fault  zone  through  Limestone, 
Navarro,  and  Kaufman  Counties. 

(ii)  Depth.  Cotton  Valley  Sandstone  is  en¬ 
countered  at  an  average  depth  of  approximately 
7,000'  to  the  north,  8,000'  to  the  east,  between 
10,000'  and  11,000'  to  the  south,  and  5,000'  to 
the  west;  Bossier  Shale  is  encountered  at  7,700' 
to  the  north,  10,720'  to  the  east,  12,600'  to 
the  south,  and  5,340'  to  the  west;  Cotton  Val¬ 


ley  Lime  is  encountered  at  8,000'  to  the  north, 
11,400'  to  the  east,  13,200'  to  the  south,  and 
5,500'  to  the  west. 

(2)  The  Mancos  "B"  Formation  in  Colorado, 
RM79-76  (Colorado-2). 

(i)  Delineation  of  formation .  The  Mancos 
"B"  Formation  is  located  approximately  midway 
between  Grand  Junction  and  Range ly,  Colorado, 
and  straddles  the  Rio  Blanco-Garfield  county 
line  from  the  Utah-Colorado  state  line  east  to 
the  Douglas  Pass  and  Baxter  Pass  Unit  Area,  un¬ 
derlying  approximately  195,200  contiguous  acres 
of  land  in  Rio  Blanco  and  Garfield  Counties, 
Colorado. 

(ii)  Depth.  The  average  depth  to  the  top  of 
the  Mancos  "B"  Formation  is  approximately  3,475 
feet. 

(3)  The  Frontier  Formation  in  Wyoming,  RM79- 
76  (Wycming-1 ) . 

(i)  Delineation  of  Formation.  The  Frontier 
Formation  is  located  in  the  Moxa  Arch  area  in 
portions  of  Sweetwater,  Uinta,  and  Lincoln 
Counties,  Wyoming. 

(ii)  Depth.  The  top  of  the  Frontier  Forma¬ 
tion  is  marked  by  the  Hilliard  Shale  above,  and 
the  bottom  of  the  formation  is  marked  by  the 
Mcwry  Shale,  below.  The  average  depth  of  the 
top  of  the  Frontier  Formation  ranges  from  ap¬ 
proximately  11,100  feet  to  11,140  feet. 

(4)  The  Mesaverde  Formation  in  Wyoming,  RM 
79-76  (Wyaming-2). 

(i)  Delineation  of  formation.  The  Mesaverde 
Formation  is  located  in  the  Wamsutter  Area  in 
portions  of  Sweetwater,  and  Carbon  Counties, 
Wyoming. 

(ii)  Depth.  The  top  of  the  Frontier  Forma¬ 
tion  is  marked  by  the  Lewis  Shale  above  and  the 
bottom  of  the  formation  is  marked  by  the  Steele 
Shale,  below.  The  average  depth  to  the  top  of 
the  formation  is  approximately  10,125  feet. 

(5)  The  Austin-Mississippian  Formation  in 
New  Mexico,  RM79-76  (New  Mexico-1). 

(i)  Delineation  of  formation.  The  Austin- 
Mississippian  Formation  is  located  entirely 
within  Lea  County,  New  Mexico.  The  area  con¬ 
sists  of  138,240  contiguous  acres  of  land  lo¬ 
cated  approximately  6  to  12  miles  north  of 
Lovington,  New  Mexico. 

(ii)  Depth.  The  average  depth  to  the  top  of 
the  Austin-Mississippian  Formation  is  approxi¬ 
mately  13,250  feet. 

(6)  The  Mancos  "B"  Formation  in  Colorado,  RM 
79-76  (Colorado-6) . 

(i)  Delineation  of  formation.  The  Mancos 
"B"  Formation  is  located  in  northwestern  Colora¬ 
do  in  the  North  Douglas  Creek  area  in  Rio  Blanco 
County,  Colorado,  approximately  10  miles  south 
of  the  town  of  Rangely,  Colorado,  on  the  Douglas 
Creek  Arch  which  separates  the  Uinta  and 
Piceance  Creek  Geologic  Basins. 

(ii)  Depth.  The  average  depth  to  the  top 
of  the  Mancos  "B"  Formation  is  approximately 
2 , 500  feet . 

(7)  The  Fort  Union  Formation  in  Colorado,  RM 
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79-76  (Colorado-4) . 

(i)  Delineation  of  formation.  The  Fort 
Union  Formation  is  located  in  the  Rio  Blanco 
and  Dry  Gulch  Units  of  Rio  Blanco  County, 
Colorado,  approximately  40  miles  southwest  of 
Meeker,  Colorado,  and  30  miles  northwest  of 
Rifle,  Colorado.  The  area  is  bounded  on  the 
north  and  south  toy  synclinal  and  anticlinal 
trends,  and  on  the  northeast  toy  an  anticlinal 
closure  known  as  the  Piceance  Creek  Dane. 

(ii)  Depth.  The  average  depth  to  the  top 
of  the  Port  Union  Formation  is  approximately 
4,700  feet. 

(8)  The  Mesaverde  Formation  in  Colorado,  RM 
79-76  ( Colorado-4 ) . 

(i)  Delineation  of  formation.  The  Mesaverde 
Formation  is  located  in  the  Rio  Blanco  and  Dry 
Gulch  Units  of  Rio  Blanco  County,  Colorado,  ap¬ 
proximately  40  miles  southwest  of  Meeker,  Colo¬ 
rado,  and  30  miles  northwest  of  Rifle,  Colorado. 
Tine  area  is  bounded  on  the  north  and  south  toy 
synclinal  and  anticlinal  trends,  and  on  the 
northeast  by  an  anticlinal  closure  known  as  the 
Piceance  Creek  Dane. 

(ii)  Depth.  The  average  depth  to  the  top  of 
the  Mesaverde  Formation  is  approximately  7,200 
feet. 

(9)  The  Mancos  Formation  to  the  base  of  the 
Mancos  "B"  Zone  in  Colorado,  RM79-76  (Colorado- 
4). 

(i)  Delineation  of  formation.  The  Mancos 
Formation  to  the  base  of  the  Mancos  "B"  Zone 
is  located  in  the  Rio  Blanco  and  Dry  Gulch  Units 
in  Rio  Blanco  County,  Colorado,  approximately  40 
miles  southwest  of  Meeker,  Colorado,  and  30 
miles  northwest  of  Rifle,  Colorado.  The  area 
is  bounded  on  the  north  and  south  by  synclinal 
and  anticlinal  trends,  and  on  the  northeast  by 
an  anticlinal  closure  known  as  the  Piceance 
Creek  Done. 

(ii)  Depth.  The  average  depth  of  the  top  of 
Mancos  Formation  is  approximately  10,500  feet. 

(10)  The  Canyon  Sandstone  Formation  in  Tex¬ 
as,  RM  79-76  (Texas-2). 

(i)  Delineation  of  formation.  The  Canyon 
Sandstone  Formation  is  found  in  portions  of 
Crockett,  Edwards,  Schleicher,  Sutton,  Terrell 
and  Val  Verde  Counties,  Texas. 

(11)  Depth.  In  the  east,  the  top  of  the  Up¬ 
per  Canyon  (Sonora)  of  the  Canyon  Sandstone 
Formation  is  encountered  at  a  depth  of  approxi¬ 
mately  4,775  feet  and  the  base  of  the  Lower 
Canyon  extends  to  8,953  feet,  for  a  total  thick¬ 
ness  of  4,178  feet.  In  the  west,  the  top  of  the 
Upper  Canyon  (Ozona) ,  the  only  section  of  the 
Canyon  Sandstone  Formation  to  occur  in  the  west, 
is  encountered  at  an  approximate  depth  of  2,675 
feet  in  the  south  and  6,100  feet  in  the  north. 
The  base  of  the  Upper  Canyon  (Ozona)  appears  at 
an  approximate  depth  of  3,915  feet  in  the  south, 
and  7,278  feet  in  the  north,  and  its  thickness 
ranges  frctn  approximately  1,240  feet  in  the 
north  to  1,178  feet  in  the  south. 


[45  FR  28098,  Apr.  28,  1980;  45  FR  56044,  Aug. 
22,  1980;  45  FR  71565,  Oct.  29,  1980;  45  FR 
71780,  Oct.  30,  1980;  45  FR  76672,  74,  76, 

Nov.  20,  1980;  45  FR  84035-36-37,  Dec.  22, 

1980] 

§  271.704  Qualified  production  enhancement 
gas. 


(a)  Maximum  lawful  price  for  qualified  pro¬ 
duction  enhancement  gas. 

(1)  The  maximum  lawful  price,  per  MMBtu,  for 
the  first  sale  of  qualified  production  enhance¬ 
ment  gas  shall  be  the  lesser  of: 

(1)  The  renegotiated  price  stated  in  the  ap¬ 
plication;  or 

(ii)  The  section  109  price. 

(2)  Requirement  of  completed  production  en¬ 
hancement  work.  If  the  production  enhancement 
work  has  not  been  completed  on  or  before  the 
date  the  application  is  filed,  the  maximum  law¬ 
ful  price  provided  in  paragraph  (a)(1)  of  this 
section  shall  not  apply  until  the  production 
enhancement  work  is  completed  and  the  seller 
has  given  written  notice  to  the  purchaser  stat¬ 
ing  that  the  production  enhancement  work  upon 
which  the  application  for  determination  of  eli¬ 
gibility  is  based,  has  been  completed.  The  ap¬ 
plicant  must  retain  a  ccpy  of  this  notice  in 
his  records  for  a  period  of  three  years  after 
the  month  in  which  the  first  sales  priced  under 
this  section  occurred. 

(3)  Elimination  of  price  controls.  For  pur¬ 
poses  of  determining  the  price  paid,  under  sec¬ 
tion  121(a)(3)  of  the  NGPA,  any  amount  paid 
solely  by  reason  of  a  maximum  lawful  price  al¬ 
lowed  by  this  section  shall  be  disregarded. 

(b)  Definitions.  For  purposes  of  this  sub¬ 
part: 

(1)  "Qualified  production  enhancement  gas" 
means  natural  gas  that  a  jurisdictional  agency 
has  determined  in  accordance  with  Part  274  and 
275  meets  the  qualification  requirements  in 
paragraph  (c)  of  this  section. 

(2)  "Production  enhancement  work"  means  an 
operation  or  installations  of  equipment  de¬ 
scribed  in  paragraph  (d)  of  this  section. 

(3)  "Renegotiated  price"  means  a  price  (not 
in  excess  of  the  section  109  price)  agreed  to 
after  November  9,  1978,  in  connection  with  the 
production  enhancement  work  which  is  the  sub¬ 
ject  of  an  application  under  this  section. 

(4)  "Section  109  price"  means  the  maximum 
lawful  price  specified  for  Subpart  I  of  Part 
271  in  Table  I  of  §  271.101(a). 

(c)  Qualified  production  enhancement  gas. 
For  purposes  of  this  section: 

(1)  Qualified  production  enhancement  gas  is 
natural  gas: 

(i)  Which  is  produced: 

(A)  Fran  a  well  on  which  production  enhance¬ 
ment  work  (other  than  production  enhancement 
work  described  in  paragraph  (d)(3)  of  this 
section)  was  commenced  on  or  after  May  29, 
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1980;  or 

(B)  Fran  a  zone  that  is  perforated  in  accor¬ 
dance  with  paragraph  (d)(3)  of  this  section  on 
or  after  May  29,  1980; 

(ii)  For  which  a  maximum  lawful  price  pre¬ 
scribed  by  Subpart  E  of  Part  271  applies  (but 
for  this  section) ; 

( iii)  For  which  a  renegotiated  price  is  ap¬ 
plicable; 

(iv)  For  the  production  of  which  there  is  a 
reasonable  basis,  grounded  in  part  on  the 
amount  of  the  investment,  to  conclude  that: 

(A)  The  price  prescribed  in  paragraph  (a)  of 
this  section  is  necessary  as  a  reasonable  in¬ 
centive;  and 

(B)  But  for  the  availability  of  the  price 
prescribed  in  paragraph  (a)  of  this  section, 
the  production  enhancement  work  would  not  have 
been  performed  or  will  not  be  performed;  and 

(v)  The  production  of  which  (as  calculated 
by  the  seller  for  a  five  year  period  beginning 
from  the  month  of  application  ("test  period"), 
based  on  estimates  filed  pursuant  to  §  274.205 
(f)(4))  will  result  in  a  projected  increase 
in  revenue  which,  when  divided  by  the  projected 
increase  in  units  of  production,  does  not  ex¬ 
ceed  200  percent  of  the  maximum  lawful  price 
specified  for  Subpart  C  of  Part  271  in  Table 
I  of  §  271.101(a)  for  the  month  that  the  ap¬ 
plication  is  filed. 

(2)  "Projected  increase  in  revenue"  means: 

(i)  The  product  of  (A)  the  estimated  units 
of  gas  production  ( MMBtu ' s )  which  would  be  pro¬ 
duced  from  the  well  during  the  test  period  if 
production  enhancement  work  has  been  completed 
on  the  day  that  the  application  is  filed, 
times  (3)  the  section  109  price  (unless  para¬ 
graph  (c)(4)  of  this  section  otherwise  permits) 
for  the  month  that  the  application  is  filed, 
less 

(ii)  The  product  of  (A)  the  estimated  units 
of  gas  production  (MMBtu1 s)  which  would  be  pro¬ 
duced  from  the  well  during  the  test  period  if 
the  production  enhancement  work  is  not  perform¬ 
ed,  or  had  not  been  performed,  times  (B)  the 
maximum  lawful  price  otherwise  applicable  to 
natural  gas  frcm  the  well  as  of  the  date  the 
application  is  filed. 

(3)  "Projected  increase  in  units  of  pro¬ 
duction"  means: 

(i)  The  estimated  units  of  gas  production 
(MMBtu1 s)  which  would  be  produced  from  the  well 
during  the  test  period  if  the  production  en¬ 
hancement  work  had  been  carpi  eted  on  the  day 
that  the  application  is  filed,  less 

(ii)  The  estimated  units  of  gas  production 
(NMBtu's)  which  would  be  produced  from  the  well 
during  the  test  period  if  the  production  en¬ 
hancement  work  is  not  performed,  or  had  not  been 
performed. 

(4)  For  purposes  of  paragraph  (c)(2)(i)(B) 
of  this  section,  if  the  renegotiated  price  is 
a  fixed  price  or  a  percentage  of  the  section  109 
price,  such  renegotiated  price  (as  of  the  date 


of  application)  may  be  substituted  for  the 
section  109  price  in  making  the  determination 
required  in  paragraph  (c)(2)  of  this  section. 

(d)  Production  enhancement  work  defined. 
For  the  purposes  of  this  section,  "production 
enhancement  work"  means  any  work  that  is  per¬ 
formed  for  one  or  more  of  the  following  pur¬ 
poses: 

(1)  Re-entry  into  a  well  which  has  been 
plugged  and  abandoned. 

(2)  Re-entry  into  a  well  for  the  purpose 
of  deeper  drilling,  or  sidetracking,  to  a  dif¬ 
ferent  completion  location. 

(3)  Recompletion  by  reperforation  of  a  zone 
from  which  natural  gas  has  been  produced  or 
by  perforation  of  a  different  zone. 

(4)  Repair  or  replacement  of  faulty  or  dam¬ 
aged  casing,  tubing  or  related  downhole  equip¬ 
ment. 

(5)  Fracturing,  acidizing  or  the  installing 
of  compression  equipment. 

(6)  Installing  equipment  necessary  for  re¬ 
moval  of  excessive  water,  brine  or  condensate 
frcm  the  wellbore  in  order  to  establish,  con¬ 
tinue  or  increase  production  of  gas  from  the 
well. 

(7)  Workover  operations  to  reduce  excessive 
water  or  brine  production  in  order  to  establish, 
continue  or  increase  production  of  gas  from  the 
well. 

(8)  Operations  to  dispose  of  water  or  brine 
produced  fram  the  well,  the  presence  of  which 
prevents  or  severely  limits  gas  production  frcm 
the  well. 

(9)  Workover  operations  to  reduce  excessive 
sand  production  or  operations  to  remove  ex¬ 
cessive  sand  frcm  the  wellbore  in  order  to  con¬ 
tinue  production  of  gas  from  the  well. 

(10)  Injection  of  nitrogen  gas  or  other  inert 
gas  necessary  to  establish,  continue  or  increase 
production  of  gas  frcm  the  reservoir. 

(e)  Cross  reference.  For  the  rule  estab¬ 
lishing  the  maximum  lawful  price  for  qualified 
production  enhancement  gas  which  becomes  sub¬ 
ject  to  an  intrastate  rollover  contract,  see 
§  271.602(c). 

[45  FR  28098,  Apr.  28,  1980;  45  FR  77429,  Nov. 
24,  1980] 

Subpart  H — Stripper  Well  Natural  Gas 

AUTHORITY :  Natural  Gas  Policy  Act  of  1978, 
Pub.  L.  95-621,  92  Stat.  3350;  Department  of 
Energy  Organization  Act,  42  U.-S.C.  §  7107,  et 
seq. ,  E.O.  12009,  42  FR  46267. 

SOURCE:  Order  44,  44  FR  49662,  Aug.  24,  1979, 
unless  otherwise  noted. 

§  271.801  Applicability. 

This  subpart  implements  section  108  of  the 
NGPA  and  applies  to  any  first  sale  of  natural 
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gas  which  a  jurisdictional  agency  determines  is 
stripper  well  natural  gas. 

§  271.802  Maximum  lawful  price. 

The  maximum  lawful  price,  per  MMBtu,  for 
natural  gas  to  which  this  subpart  applies  shall 
be  the  price  specified  for  Subpart  H  of  Part 
271  in  Table  I  of  §  271.101(a). 

§  271.803  Definitions . 

For  purposes  of  this  subpart: 

(a)  Recognized  enhanced  recovery  techniques. 
"Recognized  enhanced  recovery  techniques"  means 
processes  or  equipment,  or  both,  which  when 
performed  or  installed  by  the  producer,  increase 
the  rate  of  production  of  gas  from  a  well. 
Processes  qualifying  as  recognized  enhanced  re¬ 
covery  techniques  include  mechanical  as  well  as 
as  chemical  stimulation  of  the  reservoir  forma¬ 
tion.  Equipment  may  include  items  installed 
in  the  well  bore  or  on  the  surface. 

Normal  well  maintenance,  repair,  or  replace¬ 
ment  of  equipment  or  facilities  does  not  qual¬ 
ify  as  enhanced  recovery  techniques.  Normal 
completion  operations  (as  defined  by  the  jur¬ 
isdictional  agency  or,  if  the  agency  has  not 
defined  the  term,  by  state  custom  or  practice) 
which  are  performed  within  two  years  of  the 
initial  completion  do  not  qualify  as  recognized 
enhanced  recovery  techniques .  Any  drilling  ac¬ 
tivity  which  results  in  production  from  anoth¬ 
er  reservoir  does  not  qualify  as  a  recognized 
enhanced  recovery  technique. 

(b)  Nonassociated  Natural  Gas.  "Nonassoci- 
ated  natural  gas"  means  natural  gas  produced 
from  a  well  which  a  jurisdictional  agency  de¬ 
termines  produced  an  average  number  of  barrels 
of  crude  oil  per  production  day  during  the 
production  period  upon  which  the  determination 
is  based,  which  does  not  exceed  the  number  of 
barrels  determined  in  accordance  with  the  fol¬ 
lowing  table: 


If  the  average 
production  of 
natural  gas  p>er 
production  day 
during  such 
production 
period  was: 

Then  average 
crude  oil 
production 
per  day  may 
not  exceed: 

50  Mcf.  or  more  but 
not  more  than 

60  Mcf. 

1  bbl. 

30  Mcf.  or  more  but 
not  more  than 

50  Mcf. 

2  bbl. 

Less  than  30  Mcf. 

3  bbl. 

(c)  90-Day  Production  Period. 

(1)  "90-day 

production  period"  means  any  period  of  90  con¬ 
secutive  calendar  days  excluding  any  day  during 
which  natural  gas  is  not  produced  for  reasons 
other  than  voluntary  action  of  any  person  with 
the  right  to  control  production  of  natural  gas 
from  such  well. 

(2)  Where  records  for  a  90-consecutive- 
calendar-day  period  indicate  that  the  well 
produced  60  Mcf  or  less  per  production  day 
during  that  period,  a  rebuttable  presumption 
is  created  that  the  well  produced  60  Mcf  or 
less  per  production  day  during  the  90-day  pro¬ 
duction  period  defined  in  subparagraph  (1)  of 
this  paragraph. 

(d)  Production  Day.  "Production  day"  means: 

(1)  Any  day  during  which  natural  gas  is 
produced;  and 

(2)  Any  day  during  which  natural  gas  is  not 
produced  if  production  during  such  day  is  pro¬ 
hibited  by  a  requirement  of  State  law  or  a 
conservation  practice  recognized  or  approved 
by  the  State  agency  having  regulatory  jurisdic¬ 
tion  over  the  production  of  natural  gas. 

(e)  Produced .  Natural  gas  is  produced,  with¬ 
in  the  meaning  of  section  108(b)(3)(A)  and  (B) 
of  the  NGPA: 

(1)  On  any  day  during  which  there  is  measur¬ 
able  production  of  natural  gas  from  a  well, 
and 

(2)  On  any  day  on  which  a  well  is  open  to  the 
line  but  is  unable  to  produce  measurable  quan¬ 
tities  of  gas. 

[Order  44,  44  FR  49662,  Aug.  24,  1979,  as  amend¬ 
ed  at  44  FR  66786,  Nov.  21,  1979] 

§  271.804  Special  rules. 

(a)  Rate  of  production.  For  purposes  of 
determining  the  rate  of  production  from  a  well 
for  which  a  stripper  well  determination  is 
sought: 

(1)  The  total  volume  of  natural  gas  produced 
from  the  well  shall  constitute  its  daily  produc¬ 
tion  regardless  of  whether  the  well  is  complet¬ 
ed  in  more  than  one  interval  or  the  production 
is  separately  metered  frcm  separate  intervals; 

'  (2)  Production  may  be  measured  either  before 
or  after  the  extraction  of  natural  gas  liquids. 

(b)  Averaging  of  production.  If  a  determi¬ 
nation  of  stripper  well  status  is  sought  with 
respect  to  wells  which  are  not  individually 
metered,  rates  of  production  of  natural  gas  and 
oil  may,  in  the  absence  of  other  reliable  evi¬ 
dence,  be  averaged  equally  among  the  nonmetered 
wells. 

(c)  Applications  for  determinations.  Appli¬ 
cations  under  this  subpart  shall  be  based  on  a 
90-day  production  period  which  falls  entirely 
within  the  180  days  prior  to  the  date  on  which 
the  application  is  filed. 

(d)  Seasonally  affected  wells.  (1)  If  to¬ 
gether  with  a  petition  for  qualification  as  a 
stripper  well,  the  applicant  submits  to  the 
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jurisdictional  agency  production  reports  for  a 
period  of  at  least  24  months  ending  concur¬ 
rently  with  a  90-day  production  period  which 
is  the  basis  for  the  application  under  para¬ 
graph  (c)  of  this  section  and  if  such  reports 
demonstrate  that  the  well  is  subject  to  sea¬ 
sonal  fluctuations  which  temporarily  increase 
average  production  above  60  Mcf  per  production 
day,  the  jurisdictional  agency  nay,  upon 
request,  designate  the  well  as  "seasonally 
affected."  Such  designation  shall  be  granted  by 
the  jurisdictional  agency  only  if  it  finds  that 
the  seasonal  fluctuations  have  not  increased 
and  cannot  reasonably  be  expected  to  increase 
production  levels  above  an  average  of  60  Mcf 
per  production  day  for  any  12 -month  period. 

(2)  If  at  any  time  subsequent  to  a  final 
determination  of  stripper  well  status,  the 
operator  acquires  production  reports  for  a  peri¬ 
od  of  24  consecutive  months  which  demonstrate 
that  the  well  is  "seasonally  affected",  a 
petition  may  be  filed  with  the  jurisdictional 
agency  for  designation  as  a  seasonally  affected 
well.  The  jurisdictional  agency  shall  make  the 
designation  according  to  the  standards  describ¬ 
ed  in  paragraph  (d)(1)  of  this  section. 

(3)  If  a  well  is  designated  as  seasonally 
affected,  the  operator  of  such  well  and  the 
purchaser  of  production  from  such  well  are 
exempt  from  the  filing  requirements  of  §  271.805 
unless  the  average  rate  of  production  exceeds 
60  Mcf  per  production  day  for  a  12-month  period. 

§  271.805  Continuing  qualification. 

(a)  Notice  of  disqualification.  (1)  Unless 
exempt  under  §  271.804(d)(3),  the  operator  and 
any  purchaser  of  natural  gas  shall  give  written 
notice  if: 

(1)  A  well  for  which  an  application  has  been 
filed  under  this  subpart  or  a  determination  has 
been  made  under  this  subpart  produces  natural 
gas  at  a  rate  exceeding  an  average  of  60  Mcf 
per  production  day  for  any  90-day  production 
period?  or 

(ii)  A  well  which  has  been  designated  a 
seasonally  affected  well  produces  natural  gas 
at  an  average  rate  in  excess  of  60  Mcf  per 
production  day  for  any  12-month  period. 

(2)  Notice  required  under  paragraph  (a)(1)  of 
this  section  shall  be  given  within  90  days 
after  the  last  day  of  the  90-day  or  the  12- 
month  production  period  in  which  the  increased 
production  of  natural  gas  occurred. 

(3)  Such  notice  shall  be  served  on  the  juris¬ 
dictional  agency  and  the  Canrmission,  and  on 
the  operator  and  any  purchaser,  as  appropriate. 
Except  as  provided  in  paragraph  (b)  of  this 
section,  such  notice  shall  terminate  the  right 
of  any  seller  to  continue  the  collection  of  the 
maximum  lawful  price  set  forth  in  §  271.802  for 
natural  gas  produced  frcxn  the  well  identified 
in  the  notice. 

(b)  Petition  under  §  271.806.  The  operator 


may  file  with  the  jurisdictional  agency  (1)  a 
motion  contesting  a  notice  filed  by  a  purchaser 
under  paragraph  (a);  or  (2)  a  petition  for  a 
determination  under  §  271.806  that  the  increased 
production  of  natural  gas  is  the  result  of  the 
application  of  an  enhanced  recovery  technique 
or,  if  the  well  has  not  been  designated  as 
seasonally  affected,  the  result  of  seasonal 
fluctuations.  Such  petition  or  motion  may  be 
filed  at  any  time  after  notice  is  given  under 
paragraph  (a) .  A  copy  of  the  petition  or 
motion  and  of  the  notice  required  under  para¬ 
graph  (a)(1)  of  this  section  shall  be  provided 
to  the  Commission  and  to  the  purchaser. 

(c)  Effect  of  notice.  If  notice  is  served 
pursuant  to  paragraph  (a)  of  this  section,  the 
well  to  which  such  notice  applies  shall  immedi¬ 
ately  be  disqualified  as  a  stripper  well  and 
the  right  of  any  seller  to  collect  the  maximum 
lawful  price  set  forth  in  §  271.802  shall  ter¬ 
minate  subject  to  in  paragraph  (d)  as  of  the 
last  day  of  the  90-day  or  the  12-month  produc¬ 
tion  period  described  in  the  notice  unless, 
within  30  days  of  service  the  operator  files  a 
petition  or  motion  with  the  jurisdictional 
agency  as  provided  in  paragraph  (b)  of  this 
section. 

(d)  Collection  subject  to  refund.  An  opera¬ 
tor  who  files  a  petition  or  motion  under  para¬ 
graph  (b)  of  this  section  may  collect,  subject 
to  refund,  the  maximum  lawful  price  set  forth 
in  §  271.802: 

(1)  From  the  last  day  of  the  90-day  or  the 
12-month  production  period  to  which  the  notice 
applies,  if  such  petition  or  motion  is  filed 
within  30  days  of  the  date  notice  is  served  un¬ 
der  paragraph  (a)  of  this  section,  or 

(2)  from  the  date  such  petition  or  motion  is 
filed  in  all  other  cases. 

(e)  Filing  requirements  for  increased  pro¬ 
duction  based  on  enhanced  recovery  techniques. 
If  subsequent  to  the  filing  of  a  petition  it 
is  determined  that  the  increase  in  production 
of  natural  gas  is  the  result  of  recognized  en¬ 
hanced  recovery  techniques,  neither  the  opera¬ 
tor  nor  the  purchaser  shall  be  obligated  to 
report  average  production  levels  above  60  Mcf 
per  day  during  any  90-day  production  period 
unless  there  is  an  increase  in  production 
resulting  from  causes  other  than  use  of  recog¬ 
nized  enhanced  recovery  techniques  determined 
to  have  been  used. 

[45  FR  80275,  Dec.  4,  1980] 

I 

§  271.806  Jurisdictional  agency  determina¬ 
tions  and  Ccmnission  review. 

(a)  Petitions  under  §§  271.804(d)  and  271. 
803(a) .  The  jurisdictional  agency  in  receipt 
of  a  petition  to  designate  a  well  as  a  season¬ 
ally  affected  well  pursuant  to  §  271.804(d) 
or  a  petition  to  determine  that  production  in 
excess  of  an  average  of  60  Mcf  per  production 
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day  was  due  to  use  of  recognized  enhanced 
recovery  techniques  defined  in  §  271.803(a), 
shall  treat  the  petition  as  if  it  were  an 
application  for  an  initial  determination  and 
shall  comply  with  the  applicable  provisions  of 
Subpart  A  of  Part  274. 

(b)  Review  of  determinations.  Upon  receipt 
of  notice  of  a  determination  made  under  par¬ 
agraph  (a)  of  this  section,  the  Commission 
will  review  such  determination  pursuant  to  the 
applicable  provisions  of  Sufcpart  B  of  Part 
275. 

(c)  Declaratory  order  or  staff  interpreta¬ 
tion.  A  jurisdictional  agency,  when  making  a 
determination  under  §  271.806(a)  (relating  to 
production  in  excess  of  60  Mcf  per  production 
day  resulting  from  the  application  of  recognized 
enhanced  recovery  techniques ) ,  may  seek  a 
declaratory  order  or  staff  interpretation  frcm 
the  Corrmission  that  a  process  (or  type  of 
process)  or  the  installation  of  equipment  (or 
type  of  equipment)  qualifies  as  a  recognized 
enhanced  recovery  technique  as  defined  in  §  271.. 
803(a).  The  petition  for  declaratory  order 
shall  be  filed  in  accordance  with  the  require¬ 
ments  of  §  1.7(c)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.7(c)). 

§  271.807  Maximum  efficient  rate  of  flew. 

(a)  Determination  under  recognized  conserva¬ 
tion  practice.  If  a  maximum  efficient  rate  of 
flow  for  a  well,  determined  in  accordance  with 
recognized  conservation  practices  designed  to 
maximize  the  ultimate  recovery  of  natural  gas, 
has  been  established  by  a  jurisdictional  agency, 
production  of  natural  gas  at  that  rate  shall  be 
deemed  to  be  production  at  the  maximum  efficient 
rate  of  flow. 

(b)  Alternative  methods  for  determination. 
If  a  maximum  efficient  rate  of  flow  has  not  been 
determined  in  accordance  with  paragraph  (a)  by 
a  jurisdictional  agency,  for  a  well  which  has 
produced  nonassociated  gas  at  an  average  rate 
of  60  Mcf  per  production  day  or  less  for  a  90- 
day  production  period,  the  jurisdictional  agen¬ 
cy  shall  establish  maximum  efficient  rate  of 
flow  in  accordance  with  one  of  the  following 
methods: 

(1)  Prior  production  data  available.  If  pro¬ 
duction  data  are  available  for  the  12 -month 
period  ending  concurrently  with  such  90-day 
production  period,  the  applicant  shall  submit 
such  data. 

(i)  If  such  12 -months'  production  data  estab¬ 
lished  that  the  well  produced  natural  gas  at  a 
rate  which  did  not  exceed  an  average  of  60  Mcf 
per  production  day  for  such  12-month  period, 
there  is  a  rebuttable  presumption  that  the  well 
produced  at  its  maximum  efficient  rate  of  flew. 

(ii)  If  such  12-months'  production  data 
established  that  the  well  produced  natural  gas 
at  a  rate  which  did  not  exceed  an  average  of  70 
Mcf  per  production  day  for  such  12 -month  period, 


the  jurisdictional  agency  shall  make  a  deferred 
determination  in  accordance  with  paragraph  ( c ) . 

(2)  Prior  production  data  not  available.  If 
production  data  are  not  available  for  the  12- 
month  period  ending  concurrently  with  such  90- 
day  production  period,  the  jurisdictional  agen¬ 
cy  shall  make  a  deferred  determination  in  accor¬ 
dance  with  paragraph  ( c ) . 

(3)  Other  evidence.  The  jurisdictional 
agency  may  base  the  determination  upon  other 
substantial  evidence,  such  as  flow  tests,  which 
measure  the  capability  of  the  well  to  produce 
natural  gas  under  normal  operating  conditions. 

(c)  Deferred  determination  procedure.  If  a 
determination  is  deferred  under  paragraph  (b) 
(1)  (ii)  or  (b)(2),  the  jurisdictional  agency 
shall  designate  a  12-month  period  during  which 
the  applicant  may  secure  the  data  establishing 
that  the  well  produced  natural  gas  at  an  aver¬ 
age  rate  not  in  excess  of  60  Mcf  per  produc¬ 
tion  day.  The  applicant  may  submit  such  data 
not  later  than  90  days  after  the  close  of  such 
12-month  period,  and  if  such  data  show  that  the 
well's  production  did  not  exceed  60  Mcf  per 
production  day,  the  jurisdictional  agency  shall 
make  an  affirmative  determination. 

(d)  Negative  determinations.  The  jurisdic¬ 
tional  agency  shall  make  a  negative  determina¬ 
tion  as  to  eligibility  if: 

(1)  The  production  data  submitted  by  the  ap¬ 
plicant  indicate  that  for  the  12  months  ending 
concurrently  with  the  90-day  production  period 
the  well  produced  natural  gas  at  a  rate  which 
exceeded  an  average  of  70  Mcf  per  production 
day,  unless  the  jurisdictional  agency  deter¬ 
mines  that  the  well  produced  at  its  maximum 
efficient  rate  of  flew  pursuant  to  paragraph 
(a)(1)  or  paragraph  (b)(3). 

(2)  The  production  data  submitted  by  the 
applicant  indicate  that  for  the  deferred  12- 
month  period  established  by  the  jurisdictional 
agency,  the  well  produced  natural  gas  at  a  rate 
which  exceeded  an  average  of  60  Mcf  per  produc¬ 
tion  day,  or 

(3)  The  applicant  fails  to  submit  available 
production  data  pursuant  to  paragraph  (b)(1)  or 
fails  to  submit  production  data  pursuant  to 
paragraph  ( c ) . 

(e)  Interim  collection.  When  the  jurisdic¬ 
tional  agency  defers  making  a  determination  on 
an  application  pursuant  to  paragraph  (b)(l)(ii) 
or  (b)(2),  the  applicant  shall  be  permitted  to 
make  interim  collections  of  the  maximum  lawful 
price  provided  in  §  271.802  pursuant  to  the 
requirements  of  §  273.202.  If  the  filing 
requirements  of  §  273.202(d)  have  previously 
been  complied  with,  the  applicant  shall  not 
be  required  to  make  such  filings  again. 

Subpart  I — Other  Categories  of  Natural  Gas 

AUTHORITY :  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717  et  seq. ;  Department  of  Energy  Organi¬ 
zation  Act,  42  U.S.C.  7107  et  seq. ,  Exec.  Order 
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No.  12009,  42  FR  46267;  Natural  Gas  Policy  Act 
of  1978,  Pub.  L.  95-621,  92  Stat.  3350. 

SOURCE:  Order  72,  45  FR  18919,  Mar.  24,  1980, 
unless  otherwise  noted. 

§  271.901  Applicability . 

This  subpart  implements  section  109  of  the 
NGPA  and  applies  to  a  first  sale  of  natural  gas 
that  is  not  covered  by  a  maximum  lawful  price 
under  section  102,  103,  104,  105,  106,  107,  or 
108  of  the  NGPA. 

§  271.902  Maximum  lawful  price. 

The  maximan  lawful  price,  per  MMBtu,  for 
natural  gas  to  which  this  subpart  applies  shall 
be  the  price  specified  for  Subpart  I  of  Part 
271  in  Table  I  of  §  271.101(a). 

§  271.903  Filing  requirements. 

Any  person  who  collects  a  price  under  this 
subpart  shall  file  reports  required  by  §  276. 
101. 

§  271.904  Special  rule. 

First  sale  of  natural  gas  described  in  sec¬ 
tion  109(a)(1),  (2),  (3),  or  (4)  of  the  NGPA 

are  covered  by  this  subpart  only  to  the  extent 
such  first  sales  are  not  covered  by  any  maximum 
lawful  price  under  section  102,  103,  104,  105, 
106,  107,  or  108  of  the  NGPA. 

Subpart  J — [Reserved] . 

Subpart  K — Allowances  for  State  Severance  Taxes 
and  Certain  Production- Related  Costs 

§  271.1100  Applicability. 

(a)  General.  This  subpart  prescribes  regu¬ 
lations  under  which  a  price  for  a  first  sale  of 
natural  gas  shall  rot  be  considered  to  exceed 
the  applicable  maximum  lawful  prices  set  forth 
in  this  Part  if  such  first  sale  price  exceeds 
the  maximum  lawful  price  determined  under  Sub¬ 
parts  B  through  J  of  this  Part  to  the  extent 
necessary  to  recover: 

(1)  State  severance  taxes  under  §  271.1102; 
and 

(2)  Product ion- related  costs  allowed  by  rule 
or  order  of  the  Commission  under  §  271.1104. 

[45  FR  53115,  Aug.  11,  1980] 

§  271.1101  Definitions . 

(a)  Except  as  provided  in  subparagraph  (b) , 
the  term  "State  severance  tax"  as  used  in  this 
subpart  means  any  severance,  production,  or 
similar  tax,  fee,  or  other  levy  imposed  on  the 


production  of  natural  gas: 

(1)  By  any  State; 

(2)  By  any  Indian  tribe  recognized  as  eligi¬ 
ble  for  services  provided  by  the  Secretary  of 
the  Interior  to  Indians;  or 

(3)  By  any  political  subdivision  of  a  State 
if  the  authority  to  impose  such  tax,  fee,  or 
other  levy  is  granted  to  such  political  subdi¬ 
vision  under  State  law. 

(b)  The  term  "State  severance  tax"  does  not 
include  any  amount  of  tax  which  results  from  a 
provision  of  State  law  enacted  on  or  after 
December  1,  1977,  unless  such  provision  of  law 
is  equally  applicable  to  natural  gas  produced 
in  such  State  and  delivered  in  interstate  com¬ 
merce  and  to  natural  gas  produced  in  such  State 
and  not  so  delivered. 

[45  FR  53115,  Aug.  11,  1980] 

§  271.1102  State  severance  taxes. 

(a)  Except  as  provided  in  paragraphs  (b)  and 

(c)  of  this  section,  the  price  for  any  first 
sale  of  natural  gas  shall  not  be  considered  to 
have  exceeded  the  maximum  lawful  price  applic¬ 
able  to  that  sale  as  set  forth  in  this  part  if 
such  first  sale  price  exceeds  the  maximum  law¬ 
ful  price  to  the  extent  necessary  to  recover 
State  severance  taxes  borne  by  the  seller. 

(b)  The  maximum  lawful  prices  prescribed 
under  this  part  for  interstate  sales  of  natural 
gas  produced  from  the  Permian  Basin  area  include 
State  severance  taxes  in  the  amount  of  2.6 
cents  for  large  producers  and  3.05  cents  for 
small  producers.  To  the  extent  maximum  lawful 
prices  are  established  by  reference  to  the 
Permian  Basin  area  rate,  only  amounts  of  State 
severance  tax  in  excess  of  those  amounts  already 
included  may  be  considered  under  paragraph  (a) 
of  this  section. 

(c) (1)  Existing  tax  recovery  under  existing 
intrastate  and  intrastate  rollover  contracts. 
Except  as  provided  in  paragraph  (c)(2)  of  this 

section,  the  maximum  lawful  prices  for  first 
sales  of  natural  gas  subject  to  Subparts  E  and 
F  of  this  part  (relating  to  first  sales  under 
existing  intrastate  contracts  and  intrastate 
rollover  contracts)  are  presurmed  to  recover  all 
State  severance  taxes  borne  by  the  seller,  and 
attributable  to  the  production  of  such  natural 
gas,  that  were  imposed  by  State  Law  enacted  on 
or  before  November  9,  1978. 

(2)  Increased  Taxes.  The  price  for  any  first 
sale  of  natural  gas  shall  not  be  considered  to 
have  exceeded  the  maximum  lawful  prices  estab¬ 
lished  in  Subpart  E  and  F  of  this  part  if  such 
price  exceeds  the  maximum  lawful  price  to  the 
extent  necessary  to  recover  the  amount  of  in¬ 
creased  State  severance  taxes  borne  by  the  sell¬ 
er  and  attributable  to  the  production  of  such 
gas  which  results  from  an  increase  in  the  sev¬ 
erance  tax  rate  by  State  law  enacted  after  No¬ 
vember  9,  1978. 
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[45  FR  76670,  Nov.  20,  1980] 

§  271.1103  Record  retention. 

(a)  A  seller  in  a  first  sale  in  which  the 
price  includes  State  severance  taxes  permitted 
under  §  271.1102  shall  retain  a  record  of  the 
sale  which  shall  identify  the  seller,  and  shall 
retain  such  other  records  as  are  necessary  to 
demonstrate  that  such  seller  has  borne  the 
amount  of  State  severance  taxes  included  in 
the  sale  price.  Such  records  shall  be  pre¬ 
served  for  at  least  three  years  from  the  date 
on  which  the  sale  occurred. 

§  271.1104  Production-related  costs. 

(a)  General  rule.  To  the  extent  provided 
in  this  section,  the  maximum  lawful  price  ap¬ 
plicable  to  a  first  sale  of  natural  gas  shall 
not  be  considered  to  be  exceeded  as  a  result 
of  the  addition  to  a  first  sale  price  of  an 
amount  necessary  to  recover  production-related 
costs  borne  by  the  seller  in  a  first  sale  and 
approved  by  the  Cormission. 

(b)  Special  rules  for  certain  intrastate 
contract  gas,  intrastate  rollover  gas  and  cer¬ 

tain  Alaskan  gas. 

(1)  Certain "intrastate  contract  gas  and  in¬ 
trastate  rollover  gas.  If  the  only  maximum 
lawful  price  applicable  to  a  sale  of  natural 
gas  is  determined  under  Subpart  E  or  F  of  this 
part  (relating  to  sales  made  under  existing  in¬ 
trastate  contracts  and  successors  and  rollovers 
of  such  contracts),  then  production-related 
costs  may  not  be  recovered  under  this  subpart 
unless  such  costs  were  not  allocated  to  the 
seller  under  the  existing  intrastate  contract 
which  was  applicable  to  such  gas  on  November  9, 
1978. 

(2)  Certain  Alaskan  gas.  Applications  under 
this  section  for  natural  gas  produced  from  the 
Prudhoe  Bay  Unit  of  Alaska  and  transported 
through  the  natural  gas  transportation  system 
approved  under  the  Alaska  Natural  Gas  Trans¬ 
portation  Act  of  1976  will  be  considered  only 
for  production-related  costs  described  in  para¬ 
graph  (c)(4)(ii)  of  this  section. 

(c)  Costs  for  which  applications  may  be  sub¬ 
mitted.  Except  as  provided  in  paragraph  (b)  of 
this  section,  applications  will  be  considered  by 
the  Commission  for  an  amount  necessary  to  re¬ 
cover  the  following  costs: 

(1)  [Reserved] 

(2)  Transportation  (other  than  gathering) 
costs  may  be  applied  for. 

(3)  Liquefaction  costs  to  convert  an  entire 
natural  gas  stream  to  a  liquid  form  for  the  pur¬ 
pose  of  allowing  cryogenic  transport  of  the 
natural  gas  stream  may  be  applied  for;  however, 
costs  incurred  to  extract  from  the  gas  stream 
hydrocarbon  constituents  such  as  ethane,  pro¬ 
pane,  butane,  and  natural  gasolines  may  not  be 
applied  for. 


(4)  (i)  Except  as  provided  under  clauses  (ii) 
and  (iii)  of  this  subparagraph,  costs  of  pro¬ 
cessing,  treating  or  conditioning  may  be  applied 
for  to  the  extent  they  exceed  the  amount  attrib¬ 
utable  to  meeting  the  following  standards: 

(A)  Total  sulphur  (grains  per  100  cf.) — 20. 

(B)  Hydrogen  sulphide  (grains  per  100  cf.) — 

1. 

(C)  Water  (pounds  per  MMcf) — 7. 

(D)  Carbon  dioxide  (percent  by  volume) — 3. 

(E)  Oxygen,  nitrogen,  dust,  dirt,  gum,  or 
other  impurities,  in  amounts  in  excess  of  which 
the  buyer  would  be  required  to  incur  costs  to 
meet  pipeline  requirements. 

(ii)  With  respect  to  first  sales  of  natural 
gas  produced  from  the  Prudhoe  Bay  Unit  of  Alaska 
and  transported  through  the  natural  gas  trans¬ 
portation  system  approved  under  the  Alaska  Na¬ 
tural  Gas  Transportation  Act  of  1976,  the  Com¬ 
mission  will  entertain  applications  for  costs 
necessary  to  lower  the  carbon  dioxide  content 
from  a  level  of  3  percent  by  volume  to  a  level 
of  less  than  3  percent  by  volume. 

(iii)  Subject  to  paragraph  (b)  of  this  sec¬ 
tion,  the  Cormission  will  entertain  applica¬ 
tions  for  costs  of  processing,  treating  or 
conditioning  natural  gas  with  respect  to  first 
sales  of  natural  gas  to  any  person  for  use  by 
such  person. 

(5)  Other  costs.  Product ion- related  costs, 
other  than  costs  for  compression,  gather¬ 
ing,  transportation,  liquefaction,  processing, 
treating  or  conditioning  may  be  applied  for. 

(d)  Certain  costs  not  requiring  application. 
Except  as  provided  in  paragraph  (b) ,  an  applica- 
tion  under  this  section  need  not  be  made  for  a 
first  sale  price  to  exceed  the  applicable  max¬ 
imum  lawful  price  by  an  amount  necessary  to 
recover  costs  incurred  for  the  following  ac¬ 
tivities: 

(1)  Appalachian-Illinois  Basin  Areas.  A 
gathering  allowance  of  1.0  cent  per  Mcf  for  all 
sales  of  natural  gas  made  from  wells  located 
in  the  Appalachian-Illinois  Basin  Areas. 

(2)  Hugoton-Anadarko  Area.  A  gathering  al¬ 
lowance  in  the  amounts  prescribed  below  if  de¬ 
livery  of  the  natural  gas  is  made  after  sub¬ 
stantial  off-lease  gathering  by  the  producer, 
whether  at  a  plant  tailgate  or  at  a  central 
point  in  the  field: 

(i)  For  natural  gas  produced  in  the  Pan¬ 
handle  and  Hugoton  Fields  the  allowance  shall 
be  2.5  cents  per  Mcf;  and 

(ii)  For  gas  produced  frcm  fields  or  res¬ 
ervoirs  other  than  the  Panhandle  or  Hugoton 
Fields  (the  "Other  Fields")  the  allowance 
shall  be  1.0  cent  per  Mcf; 

(3)  Other  Southwest  Area.  A  gathering  al¬ 
lowance  in  the  amounts  listed  below  if  the 
gas  is  delivered  to  the  buyer  at  a  central 
point  in  the  field,  the  tailgate  of  a  pro¬ 
cessing  plant,  a  point  on  the  buyer's  pipeline, 
or  an  off-shore  platform  on  the  buyer's  pipe¬ 
line: 
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(i)  For  gas  produced  in  the  other  Oklahoma 
Area,  Texas  Railroad  District  No.  9,  and  North¬ 
ern  Arkansas  the  allowance  shall  be  1.5  cents 
Mcf ; 

(ii)  For  gas  produced  in  Texas  Railroad 
District  Nos.  5  and  6,  Northern  Louisiana, 
and  Southern  Arkansas  the  allowance  shall  be 
1.0  cent  per  Mcf;  and 

(iii)  For  gas  produced  in  Mississippi  and 
Alabama  the  allowance  shall  be  1.25  cents  per 
Mcf. 

(4)  Permian  Basin  Area.  For  gas  produced 
in  the  Permian  Basin  Area,  a  gathering  allow¬ 
ance  of  1.5  cents  per  Mcf  if  delivery  is  made 
after  substantial  off-lease  gathering  by  the 
producer,  whether  at  a  plant  tailgate  or  a 
central  point  in  the  field. 

(5)  Rocky  Mountain  Area.  For  gas  produced 
in  the  Rocky  Mountain  Area,  a  gathering  allow¬ 
ance  of  1.0  cent  per  Mcf  if  delivery  is  made 
to  the  buyer  at  a  central  point  in  the  field, 
the  tailgate  of  a  processing  plant,  or  a  point 
on  the  buyer's  pipeline. 

(6)  Southern  Louisiana  Area.  For  gas  pro¬ 
duced  in  the  Southern  Louisiana  Area,  a  gather¬ 
ing  allowance  of  0.5  cent  per  Mcf  if  the  gas  is 
delivered  to  the  buyer  at  a  central  point  in 
the  field,  the  tailgate  of  a  processing  plant, 
a  point  on  the  buyer's  pipeline,  or  an  offshore 
platform  on  the  buyer's  pipeline. 

(7)  Texas  Gulf  Coast  Area.  For  gas  produced 
in  the  Texas  Gulf  Coast  Area,  a  gathering  allow¬ 
ance  of  0.4  cent  per  Mcf  if  the  gas  is  delivered 
to  the  buyer  at  a  central  point  in  the  field, 
the  tailgate  of  a  processing  plant,  a  point  on 
the  buyer's  pipeline,  or  an  offshore  platform 
on  the  buyer's  pipeline. 

(8)  Delivery  of  offshore  gas  by  the  producer 
to  an  onshore  area.  If  natural  gas  produced 
offshore  is  delivered  onshore,  at  the  sole 
cost  to  the  producer,  the  allowance  shall  be 
1.0  cent  per  Mcf  for  such  offshore  gas. 

(9)  Other  allowances.  In  the  event  that  a 
seller  was  authorized  prior  to  November  9,  1978, 
to  collect  an  allowance  in  excess  of  an  allow¬ 
ance  determined  under  clauses  (1)  through  (8) 
of  this  paragraph,  the  seller  may  collect  the 
allowance  so  authorized. 

[43  FR  56551,  Dec.  1,  1978;  43  FR  59482,  Dec. 
21,  1978,  as  amended  by  Order  No.  45,  44  FR 
51567,  Sept.  4,  1979;  45  FR  53115,  Aug.  11, 
1980;  45  FR  76681,  Nov.  20,  1980] 

§  271.1105  Procedures  for  determination  and 
collection. 

(a)  Applications .  Applications  made  to  the 
Cormission  under  §  271.1104  shall  be  under  oath 
and  shall  include  the  following  information: 

(1)  Identification  of  the  maximum  lawful 
price  applicable  to  the  first  sale  of  the  nat¬ 
ural  gas  under  Part  271; 

(2)  Documents  supporting  the  identification 


of  the  applicable  maximum  lawful  price,  includ¬ 
ing  copies  of  any  determinations  by  a  jurisdic¬ 
tional  agency  or  the  Conru-ssion  or  copies  of 
applications  made  for  such  determinations; 

(3)  A  summary  of  the  contract  provisions 
which  contain  the  obligations  of  the  parties 
with  respect  to  production- related  costs; 

(4)  If  the  applicant  has  purchased  the  nat¬ 
ural  gas  which  is  the  subject  of  an  application 
under  this  paragraph,  documentation  of  the  price 
paid  by  the  applicant  for  such  gas; 

(5)  The  specific  costs  sought  to  be  recover¬ 
ed  by  the  applicant  and  a  description  of  the 
method  used  to  compute  such  costs; 

(6)  The  circumstances  vhich  make  it  nec¬ 
essary  for  the  applicant  to  collect  any  amount 
in  excess  of  the  maximum  lawful  price  provided 
for  under  Part  271;  and 

(7)  In  the  case  of  an  application  made  under 
§  271.1104(b)(1),  a  copy  of  the  existing  intra¬ 
state  contract  which  was  applicable  to  such  gas 
on  November  9,  1978,  and  an  attestation,  signed 
by  both  seller  and  purchaser,  that  it  is  their 
mutual  interpretation  that  the  costs  for  which 
application  is  made  were  not  allocated  to  the 
seller  under  the  existing  intrastate  contract 
(if  the  sale  to  which  the  cost  is  to  be  added 
is  made  under  Subpart  E) ,  or  were  not  allocated 
to  the  seller  under  the  expired  contract  (if 
the  sale  to  which  the  cost  is  to  be  added  is 
made  under  Subpart  F) ,  as  of  November  9,  1978. 

(b)  Additional  information.  The  Commission 
may,  upon  receipt  of  an  application  made  under 
this  section,  require  the  submission  of  addi¬ 
tional  information  and  hold,  or  cause  to  be 
held,  such  other  proceedings  as  it  deems  nec¬ 
essary  or  appropriate. 

[45  FR  53115,  Aug.  11,  1980;  45  FR  76681,  Nov. 
20,  1980] 

§  271.1106  Adjustments . 

For  procedures  to  obtain  an  adjustment  on 
the  grounds  of  special  hardship,  inequity,  or 
unfair  distribution  of  burdens,  see  §  1.41  of 
this  chapter. 

[45  FR  53115,  Aug.  11,  1980] 
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I.  18  CFR  274  and  275,  Natural  Gas  Pricing, 
Title  18  CFR,  revised  as  of  April  1,  1980. 

1.  Preamble ,  18  CFR  274  and  275,  Natural 
Gas  Pricing,  Subparts  A,  C  D,  and  E,  44  FR 
48664,  August  20,  1979. 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  Commission 

18  CFR  PART  274  and  275 

Natural  Gas;  Determinations  By  Jurisdictional 
Agencies;  Commission  Determinations  And  Commis¬ 
sion  Review  Of  Jurisdictional  Agency  Determina¬ 
tions 

AGENCY:  Federal  Energy  Regulatory  Commission. 
ACTION:  Final  Regulations. 


SUMNARY:  The  Federal  Energy  Regulatory  Ccrrmis- 
sion  is  amending  and  making  final  certain  of  the 
interim  regulations  published  December  1,  1978, 
concerning  determinations  by  Federal  or  State 
agencies  having  regulatory  jurisdiction  with 
respect  to  the  production  of  natural  gas.  The 
regulations  apply  to  determinations  that  a  well 
is  eligible  for  a  particular  maximum  lawful 
price  established  by  the  Natural  Gas  Policy  Act 
of  1978.  The  Commission  also  amends  §  275.202 
to  reflect  a  change  in  these  regulations. 

EFFECTIVE  DATE:  August  1,  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Lane,  Office  of  the  General  Counsel,  Fed¬ 
eral  EYiergy  Regulatory  Commission,  Roan  8100-H, 
825  North  Capitol  Street  N.E.,  Washington,  D.C. 
20426  (202)  275-4867. 

Final  Regulations  for  Subparts  A,  C,  D,  and  E 
of  Part  274  Concerning  Determinations  by  Juris¬ 
dictional  Agencies  under  the  Natural  Gas  Policy 
Act  of  1978  and  Amendment  to  §  275.202  (Order 
No.  41). 

Issued:  August  1,  1979. 

I.  Background 

On  December  1,  1978,  the  Federal  Energy  Reg¬ 
ulatory  Commission  (Commission)  issued  interim 
regulations  (43  FR  56448,  December  1,  1978)  im¬ 
plementing  certain  sections  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA) ,  Part  274  of  the  in¬ 
terim  regulations  applies  to  initial  determina¬ 
tions  by  jurisdictional  agencies  that  a  well  is 
eligible  for  a  particular  maximum  lawful  price 
established  by  the  NGPA.  This  order  amends  Sub¬ 


parts  A,  C,  D,  and  E* 1  of  Part  274.  Subpart  A 
applies  to  the  jurisdictional  agency  determina¬ 
tion  process  and  the  mechanism  by  which  it  gives 
notice  of  same  to  the  Camdssion.  Subpart  C 
describes  the  procedures  under  which  a  juris¬ 
dictional  agency  may  enter  into  an  agreement 
with  the  Canmission  to  waive  its  authority  to 
make  determinations.  Subpart  D  provides  for 
Canmission  discretion  to  delegate  to  certain 
State  regulatory  agencies  the  Cartnission' s  au¬ 
thority  under  Part  276  to  receive  filings  under 
that  part.  Subpart  E  defines  jurisdictional 
agency,  contains  a  table  of  agencies  by  State, 
and  defines  Federal  lands.  This  order  also 
amends  §  275.202  of  the  Final  Regulations  for 
Subpart  B,  Part  275,  to  reflect  a  change  in 
that  section  necessitated  by  a  change  in  Part 
274,  Subpart  A. 

II .  Summary  of  Comments  and  Revisions 

A.  Subpart  A.  Subpart  A  of  Part  274  relates 
to  the  procedures  by  which  jurisdictional  agen¬ 
cies  make  determinations  in  accordance  with  sec¬ 
tion  503  of  the  NGPA.  Section  274.101  lists  the 
categories  of  natural  gas  to  which  Part  274 
applies . 

Section  274.102  provides  that  a  determination 
has  been  made  once  it  is  "administratively  fi¬ 
nal"  before  the  jurisdictional  agency.  If,  for 
example,  a  State  agency's  decisions  are  normally 
subject  to  rehearing  under  its  usual  procedures, 
the  determination  is  not  final  until  the  period 
for  rehearing  expires  or  rehearing  is  sought  and 
denied. 

Section  274.103  stipulates  that  the  proce¬ 
dures  applicable  to  determinations  by  jurisdic¬ 
tional  agencies  shall  be  those  procedures  pre¬ 
scribed  by  State  law  for  making  NGPA  determina¬ 
tions,  or  for  making  comparable  determinations. 
The  Commission  received  a  number  of  comments  on 
this  section  which  proposed  that  uniform  stan¬ 
dards  be  established  for  jurisdictional  agency 
proceedings  with  respect  to  public  notice, 
intervention,  conduct  of  hearings,  and  so  forth. 
We  have  rejected  all  of  these  suggestions 
because  we  do  not  believe  we  have  the  statutory 
authority  to  determine  procedural  rules  for 
proceedings  before  the  jurisdictional  agencies. 
Section  503(c)(3)  of  the  NGPA  states: 

Determinations  of  a  Federal  or  State  agency 
referred  to  in  subsection  (a)(1)  shall  be  made 
in  accordance  with  the  procedures  generally 
applicable  to  such  agency  for  the  making  of  such 
determinations  or  comparable  determinations 


-1-Final  regulations  for  Part  274,  Subpart  B 
(which  prescribes  the  filing  requirements  which 
apply  to  applications  for  determinations)  will 
be  adopted  separately,  after  issuance  of  final 
regulations  for  Sukparts  B,  C,  G,  and  H  of  Part 
271. 
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under  the  provisions  of  Federal  or  State  law,  as 
the  case  may  be,  pursuant  to  which  they  exercise 
their  regulatory  jurisidction.  The  Cormission 
may  prescribe  the  form  and  content  of  filings 
with  a  Federal  or  State  agency  in  connection 
with  determinations  made  under  this  section. 

The  Statement  of  Managers  indicates  that  ques¬ 
tions  regarding  procedures  followed  by  the  jur¬ 
isdictional  agencies  are  to  be  reviewed  directly 
by  the  State  or  Federal  court  having  jurisdic¬ 
tion  with  applicable  State  or  Federal  law.  (S. 
Rep.  No.  95-1126,  95th  Cong.,  2nd  Sess.  119 
(1978)).  Since  Congress  specifically  provided 
that  proceedings  before  the  jurisdictional 
agencies  were  in  accord  with  their  generally 
applicable  procedures  and  that  review  of  pro¬ 
cedures  used  was  the  province  of  the  courts, 
the  Commission  lacks  the  statutory  authority 
to  prescribe  the  procedures  suggested  in  the 
corrments.  In  veiw  of  the  Commission's  lack  of 
authority,  cements  concerning  proceedings  be¬ 
fore  jurisdictional  agencies  should  be  directed 
to  those  agencies. 

The  final  regulations  in  §  274.104  are  based 
on  section  503(a)(2)  of  the  NGPA,  which  pro¬ 
vides  that  each  notice  of  determinations  shall 
"include  such  substantiation  and  be  in  such 
manner  as  the  Conmission  may,  by  rule,  require." 
Our  regulations  provide  that  a  jurisdictional 
agency  must  notify  the  Conmission  within  15 
days  after  making  a  determination.  Notice  of 
an  affirmative  determination  must  include:  (1) 
A  list  of  participants  in  the  proceeding  and 
persons  who  submitted  or  sought  to  submit  writ¬ 
ten  conments;  (2)  a  statement  indicating  whether 
the  matter  was  opposed  before  the  jurisdictional 
agency;  (3)  the  information  set  forth  in  §  274. 
105  as  applied  to  the  determination  in  question, 
unless  the  jurisdictional  agency  has  filed  a 
report  with  the  Conmission  in  accordance  with 
§  274.105;  (4)  a  copy  of  the  application  and  a 
copy  or  description  of  other  materials  upon 
which  the  jurisdictional  agency  relied  in  the 
course  of  making  the  determination,  together 
with  any  information  which  may  be  inconsistent 
with  its  determination;  (5)  the  information  re¬ 
quired  to  be  filed  by  the  applicant  under  Sub¬ 
part  B  of  Part  274  or  §  274.207;  and  (6)  a 
statement  sufficient  to  enable  a  person  examin¬ 
ing  the  notice  to  ascertain  the  basis  for  the 
determination,  without  reference  to  data  not 
contained  in  the  record. 

Item  (4)  above  differs  somewhat  frem  item  (4) 
as  it  appeared  in  the  interim  regulations.  The 
change  was  made  in  response  to  a  conment  which 
asserted  that  any  information  inconsistent  with 
the  agency's  determination  should  be  required 
to  be  included  with  the  notice.  In  order  to 
clarify  any  misunderstanding  in  this  regard, 
we  have  amended  §  274.104(a)(4)  to  provide  that 
an  agency  must  include  a  copy  or  description  of 
both  the  materials  on  which  it  relied  in  making 
the  determination,  and  any  information  incon¬ 


sistent  with  the  determination  which  came  to  its 
attention  in  the  course  of  making  the  determina¬ 
tion. 

Item  (5)  above  also  differs  somewhat  from  item 
(5)  as  it  appeared  in  the  interim  regulations. 
The  item  formerly  required,  inter  alia,  an 
"affirmative  finding"  by  the  jurisdictional 
agency  that  the  notice  included  all  the  informa¬ 
tion  required  to  be  filed  by  the  applicant. 
After  some  experience  with  this  regulation,  the 
Commission  has  found  that  in  certain  cases  the 
"affirmative  finding"  is  made,  but  sane  of  the 
information  itself  is  omitted.  This  makes  it 
necessary  for  the  Commission  to  act  without 
having  before  it  the  minimum  information  upon 
which  to  review  the  determination  for  substan¬ 
tial  evidence.  We  believe  that  a  reasonable 
means  of  dealing  with  such  a  situation  is  to 
toll  the  Conmission 's  45-day  review  period  and 
to  notify  the  agency  that  the  notice  is  incom¬ 
plete.  Accordingly,  we  have  amended  item  (5) 
to  require  that  the  notice  from  the  jurisdic¬ 
tional  agency  shall  include  "the  information 
required  to  be  filed  by  the  applicant  under 
Subpart  B  of  Part  274  or  under  §  274.207."  If 
any  of  this  information  is  not  included,  the 
Conmission  may,  pursuant  to  §  275.202(b),  toll 
the  review  period  and  notify  the  jurisdictional 
agency  that  the  notice  is  incomplete. 

Item  (6)  above  is  an  addition  to  the  interim 
regulations.  It  has  been  inserted  because  the 
Cormission  has  found,  after  several  months  of 
experience  in  reviewing  jurisdictional  agency 
determinations,  that  notices  submitted  by  the 
agencies  are  not  always  presented  in  a  manner 
which  is  fully  understandable  to  the  Commission. 
For  example,  if  a  notice  that  a  well  qualifies 
under  section  103  as  a  new,  onshore  production 
well  includes  a  plat  to  establish  a  required 
fact,  and  the  plat  uses  a  set  of  unfamiliar 
symbols  and  contains  no  legend  explaining  those 
symbols,  the  Cormission  may  not  be  able  to 
ascertain  the  jurisdictional  agency's  basis  for 
making  the  section  103  determination.  In  our 
review  of  the  notice,  we  may  be  unable  on  the 
basis  of  the  plat  to  find  substantial  evidence 
that  the  determination  rests  on  a  finding  that 
the  well  meets  certain  well  spacing  requirements 
and  is  not  located  within  an  existing  proration 
unit.  Accordingly,  we  have  added  language  in 
a  new  subsection  §  274.104(a)(6)  which  requires 
an  explanatory  statement,  including  factual 
findings,  which  describes  the  basis  for  the  de¬ 
termination.  We  have  also  changed  §  275.202(b), 
(under  which  the  Commission  may  notify  the 
jurisdictional  agency  if  a  notice  is  incomplete) 
to  reflect  this  additional  language. 

One  comment  on  §  274.104  preposed  that  the 
complete  record  of  the  proceedings  before  the 
jurisdictional  agency  be  submitted  to  the  Com¬ 
mission  for  review,  rather  than  a  copy  or 
description  of  the  materials  in  the  record.  In 
this  respect,  our  several  months  of  experience 
in  reviewing  jurisdictional  agency  notices  is 
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again  relevant.  On  the  basis  of  this  experi¬ 
ence,  we  have  concluded  that  we  will  be  able 
to  meet  our  statutory  obligation  to  review 
determinations  by  looking  to  the  written  notice 
submitted  to  the  Commission  by  the  jurisdic¬ 
tional  agency  pursuant  to  subparagraphs  (1) 
through  (6)  of  §  274.104(a) .  A  requirement  that 
the  complete  record  be  filed  would  be  unduly 
burdensome ,  in  that  it  would  necessitate  the 
copying  and  transmittal  or  large  amounts  of 
technical  data  for  a  single  application. 

Notice  of  a  negative  determination  by  a 
jurisdictional  agency  must  be  given  to  the  Com¬ 
mission  within  15  days,  pursuant  to  the  require¬ 
ments  of  §  274.104(b) .  Where  an  applicant  or 
any  aggrieved  party  so  requests  within  15  days 
following  the  negative  determination,  the 
notice  shall  include  all  of  the  information  re¬ 
quired  to  be  transmitted  to  the  Commission  when 
an  affirmative  determination  is  made  pursuant 
to  clauses  (1)  through  (6)  of  §  274.104(a). 
This  rule  has  been  amended  to  provide  that 
where  the  applicant  or  aggrieved  party  makes 
such  a  request,  the  jurisdictional  agency  shall 
submit  the  additional  information  within  20 
(rather  than  15)  days  after  the  determination 
has  been  made.  This  will  give  the  agency  a 
maximum  of  20  and  a  minimum  of  5  days  in  which 
to  comply  with  the  request. 

Section  274.105  provides  an  alternative  to 
the  procedures  prescribed  in  §  274.104(a)(3). 
If  a  jurisdictional  agency  chooses  to  adopt 
the  §  274.105  option,  it  may  file  with  the 
Corrmission  a  report  in  which  it  undertakes  to 
make  the  necessary  determinations  and  in  which 
it  describes  of  the  procedures  to  be  followed 
in  making  than.  The  agency  will  then  be  re¬ 
lieved  of  the  obligation  to  describe  its  pro¬ 
cedures  in  each  individual  case. 

One  ccmmentor  stated  that  §  274.105,  along 
with  §  274.104(a)(3),  should  be  eliminated 
from  the  regulations  because  both  sections 
assert  Corrmission  jurisdiction  over  jurisdic¬ 
tional  agency  procedures.  In  considering  this 
cortment,  we  note  that  the  sections  in  question 
require  that  two  kinds  of  information  be  sub¬ 
mitted:  (1)  the  filing  requirements  applicable 
to  the  particular  section  of  the  NGPA  under 
which  the  determination  is  being  made,  and  (2) 
an  explanation  or  description  of  the  procedures 
and  rules  under  which  the  jurisdictional  agency 
operates.  With  respect  to  item  1,  the  NGPA 
stipulates  in  section  503(c)(3)  that  ...The 
Corrmission  may  prescribe  the  form  and  content 
of  filings  with  a  Federal  or  State  agency  in 
connection  with  determinations  made  under  this 
section."  With  respect  to  item  2,  the  regula¬ 
tions  do  not  prescribe  procedures;  they  merely 
require  a  description  or  explanation  of  those 
procedures.  Accordingly,  we  do  not  believe  that 
either  §  274.104(a)(3)  or  §  274.105  asserts  un¬ 
lawful  Corrmission  jurisdiction  over  the  proce¬ 
dures  of  jurisdictional  agencies. 

B.  Subpart  C.  Subpart  C  of  Part  274  imple¬ 


ments  section  503(c)(2)  of  the  NGPA  by  prescrib¬ 
ing  the  procedures  by  which  a  jurisdictional 
agency  and  the  Corrmission  may  enter  into  an 
agreement  under  which  the  former  may  waive 
authority  to  the  latter  to  make  NGPA  determina¬ 
tions. 

Section  274.302  provides  that  an  agency  may 
file  a  request  for  waiver  to  the  Canmission, 
specifies  the  contents  of  such  a  request,  and 
requires  an  agency  to  state  the  reasons  for  the 
request.  If  the  Corrmission  decides  to  enter  an 
agreement  of  waiver,  it  may  do  so.  The  Commis¬ 
sion  may  impose  such  terms  and  conditions  that 
it  deems  appropriate.  The  provisions  of  §  274. 
303  specify  the  method  under  which  a  revocation 
or  termination  of  the  agreement  shall  occur. 

One  State  filed  a  comment  suggesting  that  the 
Canmission  does  not  have  the  discretion  to 
refuse  any  request  for  a  waiver.  We  disagree. 
Section  503(c)(2)(A)  of  the  NGPA  stipulates  that 
a  Federal  or  State  agency  may  waive  its  author¬ 
ity  to  make  determinations  "by  entering  into 
an ’agreement"  in  accordance  with  subpargraph 
(B).  Subparagraph  (B),  in  turn,  provides  that 
any  waiver  may  be  made  "only  by  a  written  agree- 
rrent"  between  the  agency  and  the  Commission. 
We  believe  that  this  language  provides  the 
Commission  with  the  discretion  to  agree  or  not 
to  agree  to  a  proposal  for  a  waiver  and  thus 
to  grant  or  refuse  a  request  for  waiver. 

C.  Subpart  D.  Subpart  D  of  Part  274  autho¬ 
rizes  delegation,  to  certain  State  regulatory 
agencies,  of  the  Commission  authority  under 
Part  276  to  receive  filings  from  intrastate 
pipeline  purchasers  of  gas  sold  pursuant  to 
sections  105  and  106(b)  of  the  NGPA. 

Section  274.401(b)  limits  the  "State  agency" 
to  which  such  a  delegation  may  be  made  to  one 
with  jurisdiction  over  the  rates  and  charges  of 
the  intrastate  pipelines  that  would  be  making 
the  required  filing.  One  commentor  asked 
whether  the  Canmission  has  statutory  authority 
to  make  a  delegation  to  this  "State  agency", 
since  such  an  agency  is  nowhere  mentioned  in 
the  NGPA.  In  this  respect,  we  note  that  section 
501(c)  of  the  NGPA  provides  that  the  Commission 
"may  delegate  to  any  State  agency  (with  the 
consent  of  such  agency)  any  of  its  functions 
with  respect  to  sections  105,  106(b)  and  109(a) 
(1)  and  (3)."  (emphasis  added)  Accordingly,  we 
find  no  merit  to  this  comment. 

Another  comment  proposed  that  the  Canmission 
refrain  from  exercising  its  statutory  authority 
to  delegate  receipt  of  intrastate  pipeline  fil¬ 
ings  under  Part  276.  This  comment  asserted  that 
the  Commission  should  be  the  basic  repository 
for  these  reports  in  order  that  it  may  be  kept 
properly  informed  of  the  actual  operations  of 
sections  105  and  106(b).  In  general,  while  we 
believe  it  is  consistent  with  the  intent  of  the 
NGPA  to  shift  a  greater  part  of  the  total  com¬ 
pliance  role  of  natural  gas  regulation  to  the 
States,  the  Commission's  overall  responsibility 
to  enforce  the  NGPA,  and  the  fact  that  intra- 
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state  sales  will  be  regulated  for  the  first 
time  under  the  NGPA,  argue  in  favor  of  the 
Commission'  s  retention  of  this  role  at  this 
particular  time.  Accordingly,  we  agree  with 
this  comment  and  will  amend  §  274.401,  leaving 
the  delegation  procedure  as  it  stands,  but 
adding  a  provision  which  establishes  that  in 
cases  where  the  Commission  delegates  to  a  State 
agency  its  authority  to  receive  Part  276  filings 
from  an  intrastate  pipeline  purchaser,  the  del¬ 
egation  agreement  shall  contain  terms  by  which 
the  Commission  will  be  provided  with  such  copies 
of  Part  276  filings  as  it  may  require. 

Several  producers  raised  an  additonal  issue 
with  respect  to  the  above-described  intrastate 
pipeline  filings.  They  argued  that  the  juris¬ 
dictional  agency  (as  defined  in  section  503(c) 
of  the  NGPA)  should  be  designated  as  the  recip¬ 
ient  of  the  filings,  rather  than  the  State 
agency  regulating  intrastate  pipelines.  It  was 
argued  that  such  a  rule  would  eliminate  the  pos¬ 
sibility  of  a  bifurcated  structure's  emerging 
in  those  States  in  which  two  separate  State 
agencies  could  have  responsibilities  regarding 
first  sales  under  the  NGPA.  We  agree  that  this 
suggestion  has  merit  in  terms  of  consolidating 
NGPA  information.  However,  we  believe  that  it 
is  more  important  that  these  filings  be  directed 
to  the  State  agency  as  specified  in  §  274.401(b) 
in  order  to  assist  it  in  regulating  the  intra¬ 
state  pipelines  within  its  jurisdiction  and 
to  enable  such  agency  to  exercise  its  expertise 
in  this  area.  For  this  reason  we  have  not 
adopted  the  proposal. 

Another  comment  on  §  274.401  suggested  that 
the  Commission  provide  for  delegation  of 
authority  to  receive  reports  relating  to  section 
109(a)(1)  and  (3).  We  note  that  exercise  of 
the  delegation  authority  in  §  274.401  will 
operate  to  permit  intrastate  pipelines  pur¬ 
chasing  section  105  and  106(a)  gas  to  file 
Part  276  reports  with  the  appropriate  State 
agency.  However,  Part  276  imposes  no  reporting 
duty  on  intrastate  pipelines  purchasing  sec¬ 
tion  109  gas.  For  this  reason  section  109 
has  not  been  included  within  the  scope  of 
§  274.401. 

In  response  to  another  comment  on  §  274.401, 
the  language  of  the  section  has  been  amended 
to  clarify  the  fact  that  the  reports  required 
to  be  filed  by  an  intrastate  pipeline  should 
reflect  sales  (not  reports)  made  pursuant  to 
section  105  and  106(b). 

D.  Subpart  E.  Subpart  E  of  Part  274  defines 
jurisdictional  agency,  contains  a  table  of  agen¬ 
cies  by  State,  and  defines  Federal  lands. 

A  continent  on  this  subpart  suggested  that  the 
Ccmnission  does  not  possess  statutory  authority 
to  prescribe  the  names  of  State  and  Federal  ju¬ 
risdictional  agencies.  In  response  to  the  con¬ 
cern  expressed  in  the  comment,  we  have  amended 
§  274.501  both  to  reflect  the  definition  of  ju¬ 
risdictional  agency  contained  in  section  503(c) 
of  the  NGPA,  and  to  make  it  clear  that  §  274. 


501(a)  (2)  lists  the  agencies  which  have  notified 
the  Commission  of  their  authority  to  make  deter¬ 
minations.  We  believe  that  such  a  listing  pro¬ 
vides  useful  information  to  persons  seeking 
to  apply  for  NGPA  determinations. 

Several  State  jurisdictional  agencies  and  the 
Geological  Survey  of  the  Department  of  the 
Interior  have  notified  the  Commission  that  the 
list  set  forth  in  this  section  requires  modi¬ 
fication  or  correction  with  respect  to  their 
particular  addresses.  Accordingly,  we  are 
amending  §  274.501(a)(2)  to  reflect  the  appro¬ 
priate  changes.  We  are  also  amending  §  274. 
501(c)(2)  to  reflect  the  fact  that  the  Osage 
Indian  Agency  retains  jurisdiction  over  wells 
the  surface  locations  of  which  is  on  lands 
within  the  boundaries  of  the  Osage  Reservation. 

Several  comments  asked  which  jurisdictional 
agency  should  make  the  determination  when  a  well 
is  located  on  a  divided-interest  lease  involving 
Federal  (or  Indian)  and  private  (or  State)  own¬ 
ership.  The  Commission  believes  that  the  most 
reasonable  approach  in  such  a  case  is  to  pro¬ 
vide  that  where  the  divided-interest  lease  per¬ 
tains  to  a  drilling  unit  which  is  drained  by 
one  well,  (1)  the  Federal  jurisdictional  agency 
shall  make  the  determination  where  the  majority 
lease  interest  is  Federal  (or  Indian);  (2)  the 
State  agency  shall  make  the  determination  where 
the  majority  interest  is  private  (or  State); 
and  (3)  the  State  agency  shall  make  the  deter¬ 
mination  where  the  interest  is  divided  equally. 
As  noted  be lew,  however,  the  two  agencies  could 
agree  to  a  different  arrangement. 

In  those  cases  where  a  drilling  unit  is 
drained  by  two  or  more  wells,  the  Federal  juris¬ 
dictional  agency  shall  make  the  determination 
if  the  completion  location  of  the  well  in  ques¬ 
tion  is  located  on  a  Federal  lease,  and  the 
State  jurisdictional  agency  shall  make  the  de¬ 
termination  if  the  completion  location  is  on  a 
private  lease.  Section  274.501  has  been  amended 
to  reflect  this  approach,  although,  again,  the 
agencies  could  agree  to  a  different  arrangement. 

Section  274.501(f)  of  the  regulations  pro¬ 
vides  that  if  the  U.S.  Geological  Survey  and 
any  State  jurisdictional  agency  enter  into  an 
agreement  authorizing  the  State  agency  to  make 
determinations  with  respect  to  wells  located  on 
Federal  lands,  or  vice  versa,  the  agency  author¬ 
ized  in  the  agreement  shall  be  considered  the 
jurisdictional  agency  with  respect  to  wells  on 
the  designated  lands  upon  the  filing  of  such 
agreement  with  the  Commission. 

One  carment  suggested  that  this  section  be 
deleted  because  the  Act  does  not  provide  that 
one  agency  may  delegate  its  jurisdiction  to  an¬ 
other.  We  have  not  made  this  change.  Section 
274.501(f)  was  included  in  the  regulations  to 
reflect  the  fact  that  an  agency  having  regula- 
tory  jurisdiction  with  respect  to  the  production 
of  natural  gas  may,  apart  frem  any  provision 
contained  or  not  contained  in  the  NGPA,  agree 
to  transfer  or  delegate  such  jurisdiction. 
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Should  such  an  event  occur,  the  agency  desig¬ 
nated  in  the  agreement  would  become  "the  Federal 
or  State  agency  having  regulatory  jurisdiction 
with  respect  to  the  production  of  natural  gas." 
Accordingly,  the  Commission  would  be  required 
by  section  503(c)(1)  of  the  NGPA  to  recognize 
that  agency  as  the  jurisdictional  agency  autho¬ 
rized  to  make  determinations  with  respect  to 
any  wells  on  land  covered  by  the  agreement. 

XIX.  Public  Procedures  and  Effective  Date 

The  regulations  in  Subparts  A,  C,  D,  and  E  of 
Part  274  were  originally  proposed  for  comment 
in  November  of  1978  and  issued  as  interim  reg¬ 
ulations  on  December  1,  1978  (43  FR  56448,  Dec. 
1,  1978).  For  60  days  thereafter  consents  were 
received,  and  during  that  period  public  hearings 
were  held  on  these  regulations.  By  this  process 
the  Commission  complied  with  the  provisions  of 
section  502(b)  of  the  NGPA,  which  requires  that 
"to  the  maximum  extent  practicable, "  an  opportu¬ 
nity  for  the  oral  presentation  of  data,  views, 
and  arguments  be  afforded  for  certain  regula¬ 
tions  under  the  NGPA. 

The  amendments  to  Subparts  A,  C,  D,  and  E  of 
Part  274  contained  in  this  order  rest  upon  con¬ 
sideration  given  to  the  information  received 
during  the  above-described  notice,  comment,  and 
hearing  process,  as  well  as  upon  ccnments  re¬ 
ceived  via  the  FERC  "Hot  Line."  The  Commission 
finds  that  further  notice  and  public  procedure 
with  respect  to  these  rules  is  unnecessary.  The 
Commission  also  finds  that  good  cause  exists  to 
dispense  with  the  publication  requirements  of 
5  U.S.C.  §  553(d)(1)  in  order  that  both  juris¬ 
dictional  agencies  and  the  Canmission  may  more 
readily  administer  their  duties  under  the  NGPA. 
Accordingly,  Subparts  A,  C,  D,  and  E  of  Part  274 
and  Subpart  B  of  275,  as  amended,  are  effective 
as  final  regulations  immediately  with  regard  to 
applications  filed  prior  to  the  date  of  issuance 
of  this  order  but  for  which  determinations  have 
not  yet  become  final  under  §  275.202  as  of  the 
day  before  the  date  of  issuance  of  this  order. 

(Natural  Gas  Policy  Act  of  1978,  Pub.  L.  95-621, 
92  Stat.  3350,  Department  of  Energy  Organiza¬ 
tion  Act,  42  USC  §  7107  et  seq. ,  E.O.  12009, 
42  FR  46267.) 

In  consideration  of  the  foregoing,  Subparts  A, 
C,  D,  and  E  of  Part  274,  Subchapter  H,  Chapter 
I,  Title  18,  Code  of  Federal  Regulations,  are 
issued  as  final  regulations  as  set  forth  below, 
effective  immediately.  Subpart  B  of  Part  275 
is  amended,  as  set  forth  be  lew,  effective  im¬ 
mediately  . 

By  the  Canmission. 

KENNEIH  F.  PLUMB, 

Secretary 


2.  Preamble,  18  CFR  274,  Natural  Gas  Pric- 
ing,  Subpart  B.  45  FR  3890,  January  21  1980. 
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Final  Regulations  Implementing  Filing  Require¬ 
ments  Of  The  Natural  Gas  Policy  Act  Of  1978 
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AGENCY :  Federal  Energy  Regulatory  Commission. 
ACTION:  Final  rule. 


SUMMARY:  On  December  1,  1978,  the  Commission 

issued  interim  regulations  to  implement  the  pro¬ 
visions  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  44  FR  56448  et  seq.  Among  those  regula¬ 
tions  was  Subpart  B  of  Part  274  which  set  forth 
filing  requirements  for  applicants  seeking  well 
category  determinations  from  jurisdictional 
agencies.  On  consideration  of  comments  re¬ 
ceived  since  the  issuance  of  December  1,  1978, 
and  in  light  of  subsequent  amendments,  the  Com¬ 
mission  is  now  amending  Subpart  B  of  Part  274. 
In  addition,  and  except  for  those  sections 
which  deal  with  certain  determinations  for 
high  cost  natural  gas  priced  under  section 
107  of  the  NGPA  (§  274.205(b)  through  (d) ) , 

Subpart  B  is  being  issued  as  final  regulations. 

EFFECTIVE  DATE:  February  4,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thcmas  P.  Gross,  Office  of  the  General  Counsel, 
Federal  Energy  Regulatory  Commission,  Rcon 
4102B,  825  North  Capitol  Street,  N.E.,  Washing¬ 
ton,  D.C.  20426,  (202)  357—8026,  or  Clarence 

Burris,  Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  Rocm  8106-A,  825 
North  Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  (202)  357-8161. 

January  4,  1980. 

I.  Background 

On  December  1,  1978,  the  Federal  Energy  Com¬ 
mission  (Commission)  issued  interim  regulations 
implementing  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  (43  FR  56448).  Part  274,  Subpart  B  of 
the  interim  regulations  set  forth  the  minimum 
filing  requirements  for  applications  to  juris¬ 
dictional  agencies  for  determinations  of  eligi¬ 
bility  for  various  categories  of  natural  gas. 
These  categories  are  new  natural  gas  and  certain 
Outer  Continental  Shelf  (OCS)  gas  (as  defined 
in  section  102  of  the  NGPA),  natural  gas  from 
new  onshore  production  wells  (section  103)  high- 
cost  natural  gas  (section  107),  and  stripper 
well  natural  gas  (section  108). 

1-190 


Comments  were  invited  fram  interested  parties 
on  or  before  February  1,  1979.  Timely  com¬ 
ments  were  received  from  a  number  of  parties 
representing  gas  producers,  gas  and  oil  pipe¬ 
lines,  .  distributors  of  gas  (including  munic¬ 
ipalities  and  cooperatives),  oil  shippers,  and 
public  interest  groups.  The  Commission  has 
taken  into  consideration  these  questions  and 
comments  in  developing  this  final  regulation. 

Since  its  original  issuance  on  December  1, 
1978,  Part  271  has  been  amended  by  Order  No.  42 
(Docket  No.  RM79-68,  44  FR  48180,  August  17, 
1979),  Order  No.  42-A  (Docket  No.  RM79-68, 
44  FR  69642,  December  4,  1979),  Order  No.  43 
(Docket  No.  RM79-72,  44  FR  49651,  August  24, 
1979),  Order  No.  43-A  (Docket  No.  RM79-72,  44 
FR  67108,  November  23,  1979),  Order  No.  44 
(Docket  No.  RM79-73,  44  FR  49656,  August  24, 
1979)  and  Order  No.  44-A  (Docket  No.  RM79-73, 
44  FR  66783,  November  11,  1979).  The  present 
order  reflects  these  prior  amendments. 

I I •  Summary  of  Comments  and  Revisions  to  Part 
274 ,  Subpart  B 

Section  274.201  sets  forth  general  require¬ 
ments  for  filing  applications  for  determina¬ 
tions  of  eligibility  with  jurisdictional  agen¬ 
cies.  Among  other  things,  §§  274.201(b)  and 
274.201(c)  specify  who  may  file  an  application 
for  determination  and  who  is  required  to  sign 
the  application.  The  Commission  believes  that 
any  person  designated  by  the  jurisdictional 
agency  as  eligible  to  make  filings  under  this 
subpart  may  also  be  the  person  who  signs  the 
application.  Accordingly,  §  274.201  is  being 
amended  by  deleting  paragraph  (c)  and  amending 
§  274.201(b)  to  allow  the  person  who  is  filing 
the  application  to  sign  the  applications. 

Section  274.202  establishes  filing  require¬ 
ments  with  jurisdictional  agencies  for  applica¬ 
tions  for  determinations  for  new  natural  gas 
(section  102).  Among  other  things,  this  sec¬ 
tion  requires  the  applicant  to  file  an  oath 
statement  as  to  certain  relevant  facts,  depend¬ 
ing  on  whether  the  application  for  determina¬ 
tion  is  for  a  new  onshore  well  or  a  new  onshore 
reservoir.  Several  connents  stated  that  the 
oath  requirements  were  confusing  and  too  strin¬ 
gent. 

After  reviewing  these  comments,  the  Commis¬ 
sion  believes  that  the  oath  and  filing  require¬ 
ments  of  this  section  are  necessary  and  should 
not  be  modified.  Although  this  section  requires 
several  different  oath  statements,  this  is  nec¬ 
essary  to  verify  the  different  facts  associated 
with  different  categories  of  natural  gas.  One 
change  has  been  made  in  §  274.202.  Since  sev¬ 
eral  of  the  oath  statements  which  accompany 
applications  for  determination  of  new  onshore 
wells  and  new  onshore  reservoirs  are  the  same, 
these  statements  have  been  consolidated  into  a 
new  paragraph  (e)  in  §  274.202.  However,  these 
statements  are  still  required  to  be  filed  with 


the  application. 

Several  comments  suggested  that  the  filing 
requirements  in  §§  274.202  and  274.203  (new 
natural  gas  and  certain  OCS  gas )  and  §  2  74 . 
204  (new  onshore  production  wells)  be  short¬ 
ened,  or  that  Form  121  be  modified  to  expressly 
list  the  information  required  to  be  filed. 
These  suggestions  are  not  being  adopted.  Sec¬ 
tions  102  and  103  of  the  NGPA  impose  certain 
statutory  conditions  which  must  be  satisfied 
before  a  well  qualifies  for  these  categories. 
Section  274.202  through  274.204  implement  these 
sections  of  the  NGPA  by  requiring  that  certain 
minimum  information  needed  to  make  these  de¬ 
terminations  be  submitted  to  the  jurisdictional 
agency.  In  viev  of  the  stringent  requirements 
imposed  by  the  NGPA  which  must  be  met  before  a 
well  qualifies  under  section  102  or  103,  the 
Commission  believes  that  the  information 
required  to  be  filed  is  necessary  to  satisfy  the 
statutory  mandate  of  the  NGPA. 

Furthermore,  the  Commission  has  considered 
revising  Form  121  to  list  the  filing  require¬ 
ments  for  each  different  category  of  gas  and 
believes  such  revisions  are  unnecessary.  The 
substantive  information  which  must  be  filed 
with  the  jurisdictional  agency  is  specifically 
listed  in  Part  274,  Subpart  B.  Form  121  is 
intented  to  provide  only  general  information 
concerning  the  application  for  determination 
of  eligibility.  This  permits  jurisidictional 
agencies  to  prescribe  the  specific  format  in 
which  the  information  specified  in  Subpart  B 
is  to  be  submitted  to  the  jurisdictional  agency. 
The  Commission  is  of  the  opinion  that  the . flex¬ 
ibility  of  this  approach  will  allcw  jurisdic¬ 
tional  agencies  to  prescribe  a  format  most 
useful  for  their  purposes. 

Section  274.202(c) (l)(iv)  requires  the  ap¬ 
plicant  to  submit  a  location  plat  which  identi¬ 
fies  the  well  for  which  the  determination  is 
sought  and  any  other  well  which  is  producing, 
or  produced  after  January  1,  1970,  natural  gas 
and  which  is  within  a  2.5  mile  radius  f ram  the 
well  for  which  a  determination  is  sought.  Since 
only  wells  which  produced  natural  gas  between 
January  1,  1970,  and  April  20,  1977,  are  rele¬ 
vant,  §  274.202 (c)(l)(iv)  has  been  amended  to 
require  that  only  wells  which  produced  natural 
gas  during  that  period  be  identified  on  the 
location  plat.  A  similar  change  is  being  made 
in  §  274.202(c) (2) (iii). 

Section  274.202(c) (2) (iii)  (1,000  feet  deeper 
test)  requires  applicants  to  file  a  location 
plat  which  includes  specific  identification  of 
all  marker  walls  within  a  2.5  mile  radius  drawn 
from  the  well  for  which  a  determination  is 
sought.  One  comment  suggested  that  the  appli¬ 
cant  should  not  be  required  to  identify  marker 
wells  if  it  can  be  shown  that  the  completion 
locations  for  all  wells  within  2.5  miles  are  at 
least  1,000  feet  shallower  than  the  completion 
location  for  the  subject  well.  This  suggestion 
will  not  be  adopted.  If  the  applicant  is 


claiming  that  the  completion  location  of  a  new 
onshore  well  is  1,000  feet  deeper  than  that  for 
any  marker  well  within  a  2.5  mile  radius,  the 
record  should  illustrate  those  marker  wells. 

One  comment  suggested  that  marker  wells  which 
were  not  drilled  to  a  depth  sufficient  to  pene¬ 
trate  the  reservoir  into  which  the  subject  well 
is  drilled  should  not  be  identified  under  the 
filing  requirements  of  §  274.202.  The  comment 
misconstrues  the  significance  of  marker  wells 
and  the  1,000  feet  deeper  test.  If  the  appli¬ 
cant  is  seeking  a  new  onshore  well  determina¬ 
tion  pursuant  to  the  1,000  feet  deeper  test, 
then  the  applicant  must  shew  that  the  completion 
location  of  the  new  well  is  at  least  1,000  feet 
deeper  than  the  deepest  completion  location  of 
each  marker  well  within  a  2.5  mile  radius. 
Whether  the  marker  well  penetrates  the  reservoir 
into  which  the  subject  well  is  drilled  is 
irrelevant.  Accordingly,  a  marker  well  within 
the  2.5  mile  radius  which  does  not  penetrate 
the  reservoir  in  which  the  new  well  is  completed 
but  which  is  within  1,000  vertical  feet  of  such 
completion  location  would  still  disqualify  the 
new  well  as  a  new  onshore  well  under  section 
102. 

Section  274.202(d)  establishes  filing  re¬ 
quirements  for  applications  for  determinations 
regarding  new  onshore  reservoirs.  One  comment 
suggested  an  amendment  to  this  section  which 
would  allow  any  subsequent  application  for  de¬ 
termination  of  eligibility  for  wells  in  the  same 
reservoir  to  refer  to  the  previous  application, 
thereby  avoiding  unnecessary,  repetitious  fil¬ 
ings  of  the  same  information. 

The  Commission  recognizes  that  unnecessary 
duplication  of  reports  should  be  avoided. 
Accordingly,  §§  274.202(d)(1)(B)  and  274.203(c) 
(2)  are  being  added  to  allow  an  applicant  to 
make  reference  to  a  previously  filed  application 
for  determination  of  eligibility  which  contains 
the  same  information  required  to  be  filed  in 
his  current  application.  The  applicant  may 
refer  to  applications  previously  filed  by 
either  himself  or  any  other  applicant.  However, 
such  previously  filed  applications  must  have 
been  filed  with  the  jurisdictional  agency  with 
which  the  current  application  is  filed.  Refer¬ 
ence  may  be  made  only  to  those  applications 
upon  which  the  jurisdictional  agency  has  made 
a  determination  of  eligibility  and  which  are 
on  file  with  the  Commission.  This  restriction 
is  necessary  to  insure  that  the  information  to 
which  the  applicant  refers  is  available  to  the 
Commission  and  the  jurisdictional  agency  during 
the  review  period.  The  applicant  should  refer 
to  the  previously  filed  application  by  the 
jurisdictional  agency  docket  number,  the  FERC 
docket  or  control  number  and  the  API  well 
number. 

Although  the  Commission  expects  this  change 
to  eliminate  the  filing  of  repetitious  informa¬ 
tion,  it  should  be  noted  that  any  information 
not  contained  in  the  previously  filed  applica— 
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tion  must  be  submitted  with  the  current  ap¬ 
plication  and  that  each  individual  application 
must  meet  the  substantial  evidence  test. 

Section  274.202(d) (1) (v)  requires  the  appli¬ 
cant  to  state  under  oath  that  he  has  made  or 
caused  to  be  made  a  diligent  search  of  all 
records,  including  production.  State  severance 
tax,  and  royalty  payment  records,  which  are 
reasonably  available  and  relevant  to  the  deter¬ 
mination  of  eligibility.  Several  cormvents  sug¬ 
gested  that  applicants  should  not  be  required 
to  search  royalty  payment  and  State  severance 
tax  records  because  they  do  not  contain  informa¬ 
tion  material  to  the  determination  of  eligibil¬ 
ity.  It  was  further  suggested  that  if  such  a 
search  is  required,  it  should  be  limited  to  such 
records  only  where  applicable. 

The  Comnission  believes  that  a  search  of  these 
records  is  necessary  because  the  records  rray 
contain  evidence  relevant  to  determining 
whether  natural  gas  was  produced  in  commercial 
quantities.  However,  the  regulation  states, 
and  the  Canmission  intends,  that  the  search  may 
be  limited  to  records  which  contain  information 
relevant  to  the  determination  of  eligibility. 

Sections  274.202(d) (2 ) (ii) (a)  through  (D)  re¬ 
quire  the  applicant  to  answer  certain  questions 
under  oath  concerning  the  production  of  natural 
gas  in  commercial  quantities,  and  the  existence 
of  suitable  facilities  for  the  production  and 
delivery  of  natural  gas  to  a  pipeline.  This 
section  was  amended  in  Order  No.  42-A  (Docket 
No.  FM79-68,  44  FR  69642,  December  4,  1979). 
The  information  is  designed  to  determine  whether 
the  natural  gas  frcm  the  new  onshore  reservoir 
is  subject  to  the  behind-the-pipe  exclusion  or 
the  withheld  gas  exclusion  of  sections  102(c)(1) 
(C)(ii)  or  (iii)  of  the  NGPA,  respectively. 
This  order  retains  the  above  mentioned  tests 
issued  in  Order  No.  42-A,  but  renumbers  the  sec¬ 
tions  so  that  behind-the-pipe  test  is  contained 
in  §  274.202(d) (2) (ii)  and  the  withheld-gas 
exclusion  is  contained  in  §  274.202(d) (2) (iii) . 
Section  274.202(d) (2) (ii) (D)  has  been  eliminat¬ 
ed  since  the  above  tests  will  determine  whether 
the  gas  qualifies  as  new  natural  gas. 

Section  274.203  established  the  filing  re¬ 
quirements  for  new  reservoirs  on  old  OCS  leases . 
Section  274.203(e)(1)  through  (4),  now  §  274.203 
(e)(1) (i)  through  (iii)  and  §  274.203(e)(2), 
established  additional  filing  requirements  for 
new  reservoirs  on  old  OCS  leases  if  the  reser¬ 
voir  was  penetrated  prior  to  July  27,  1976. 
In  particular,  §§  274.203  (e)(1)  through  (3) 
(new  renumbered  as  §§  274.203  (e)(1) (i)  through 
(iii))  require  the  applicant  to  submit  the  re¬ 
sults  of  certain  production  tests  and  evidence 
which  demonstrate  as  of  the  time  of  such  tests 
or  as  of  the  time  such  evidence  was  obtained, 
that  the  reservoir  was  not  capable  of  producing 
in  paying  or  commercial  quantities.  Several 
conments  stated  that  the  filing  requirements 
of  this  section  changed  the  burden  of  proof  in 
section  102(d)(4)  of  the  NGPA  with  respect  to 


the  tests  set  forth  in  section  102(d) (2) (B) ( i) 
through  (iii). 

The  Commission  believes  that  if  any  of  the 
tests  or  evidence  set  forth  in  section  102(d)(2) 
(B)(i)  through  (iii)  of  the  NGPA  were  performed 
on  or  before  July  27,  1976,  the  results  of  such 
tests  or  evidence  should  be  submitted  by  the 
applicant.  However,  if  no  such  tests  were  per¬ 
formed  and  no  other  evidence  concerning  the 
reservoir ' s  capability  to  produce  in  paying 
quantities  exists  on  or  before  July  27,  1976, 
then  the  applicant  should  submit  an  oath  state¬ 
ment  to  that  effect.  Accordingly,  and  in 
response  to  the  above  comments,  §§  274.203(e) 
(l)(i)  through  (iii)  are  changed  to  require 
the  applicant  to  submit  the  test  results  and 
evidence  listed  in  §§  274.203(e) (1) (i)  through 
(iii),  to  the  extent  such  tests  were  performed 
on  or  before  July  27,  1976.  If  such  data  is 
not  available  because  such  tests  were  not  per¬ 
formed  and  no  other  evidence  showing  the  well 
was  capable  of  producing  in  paying  quantities 
was  in  existence  on  or  before  July  27,  1976, 
the  applicant  must  submit  an  oath  statement  to 
such  effect. 

One  corrment  states  that  this  oath  statement 
had  no  statutory  basis.  The  Commission  believes 
that  this  statement  is  necessary  in  order  to 
insure  that  none  of  the  tests  which  would  have 
generated  the  information  listed  in  §§  274.203 
(e)(l(i)  through  (iii)  have  been  performed. 
Since  the  applicant  has  the  burden  of  showing 
that  the  reservoir  is  a  new  reservoir  on  an  old 
OCS  lease,  he  must  submit  such  a  statement  in 
order  to  meet  this  burden. 

Another  corrment  requested  that  the  filing 
requirements  in  §§  274.202,  274.204  and  274.205 
be  expanded  to  include  certain  additional  infor¬ 
mation  which  would  be  helpful  to  the  jurisdic¬ 
tional  agency  in  making  determinations  of  eligi¬ 
bility.  The  Ccmmission  declines  to  expand  the 
filing  requirements  in  these  sections  beyond 
that  which  is  necessary  for  jurisdictional  agen¬ 
cies  to  make  a  determination  of  eligibility.  If 
jurisdictional  agencies  desire  additional  in¬ 
formation  for  purposes  of  making  such  determi¬ 
nations,  §  274.201(c)  permits  the  jurisdiction¬ 
al  agency  to  require  the  additional  information 
if  it  deems  appropriate. 

Section  274.204  establishes  the  filing  re¬ 
quirements  for  applications  for  determination 
of  eligibility  for  new  onshore  production  wells . 
One  carment  stated  that  the  filing  of  a  corple- 
tion  report  as  required  by  §  274.204(b)  is 
unnecessary  because,  in  some  states,  the  drill¬ 
ing  permit  already  contains  the  information 
needed  for  this  determination. 

The  Cauuission  notes  that  this  report  con¬ 
tains,  among  other  things,  the  date  on  which 
surface  drilling  began,  and  it  is  needed  to 
establish  whether  drilling  began  on  or  after 
February  19,  1977.  Therefore,  the  Ccnmission 
believes  that  all  applicants  should  file  this 
report.  However,  if  jurisdictional  agencies 
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find  that  the  filing  of  this  report  is  unneces¬ 
sary  and  that  another  document  providing  the 
same  information  is  available,  they  may  sutmit 
an  application  for  alternative  filing  and  notice 
requirements  under  §  274.207.  The  Commission 
notes,  however,  that  is  is  desirable  to  estab¬ 
lish  uniform  filing  requirements  for  all  juris¬ 
dictional  agencies.  Accordingly,  requests  for 
alternative  filing  and  notice  requirements  will 
be  reviewed  with  care  and  granted  only  where 
circumstances  warrent  a  change . 

In  applying  for  a  determination  for  a  new 
onshore  production  well,  the  applicant  is 
required  by  §  274.204(c)  to  submit  a  location 
plat  which  identifies  the  well  for  which  a 
determination  is  sought  and  all  other  wells 
within  the  state  law  proration  unit  (as  defined 
in  §  271.305(a)(2))  in  which  the  well  for 
which  a  determination  is  sought  is  located. 
This  section  is  being  amended  to  require  the 
applicant  to  also  identify  the  state  law  pro¬ 
ration  unit. 

Section  274.205  sets  forth  the  filing  require¬ 
ments  for  high-cost  natural  gas.  Included  in 
this  section  are  the  revisions  made  in  Docket 
No.  RM79-44  (  44  FR  61950,  October  27,  1979). 
Section  274.205  paragraphs  (b) ,  (c)  and  (d) 
will  remain  as  interim  rules  until  there  is 
further  action  by  the  Corrmnission. 

Section  274.206  establishes  the  filing  re¬ 
quirements  for  applicants  seeking  to  establish 
stripper  well  status.  Order  No.  44  (Docket  No. 
RM79-73,  44  FR  49656,  August  24,  1979)  amended 
§  274.206  by  requiring  the  applicant  to  sutmit 
certain  records  and  test  results  if  the  maximum 
efficient  rate  of  flew  for  the  well  had  not 
previously  been  established.  The  present  order 
further  amends  this  section  by  adding  subpara¬ 
graph  (a)(3)  to  require  the  applicant  to  submit 
a  copy  of  the  results  of  any  tests  which  estab¬ 
lish  a  maximum  efficient  rate  of  flew. 

Sections  274.206(a)(2),  274.206(a) (4) (i) , 
274.206(b)(3),  and  274.206(d)(3)  require  the 
applicant  to  submit  production  records,  tax 
records,  or  verified  billing  statements  upon 
which  the  average  production  for  the  90-day 
production  period  is  based.  The  Ccmmission 
believes  that,  in  many  cases,  the  filing  of 
the  actual  records  or  billing  statements  is 
unnecessary  and  that  a  summary  of  such  records 
or  billing  statements  will  serve  the  same  pur¬ 
pose.  These  sections  are  therefore  being 
amended  to  allow  the  applicant  to  sutmit  a  sum¬ 
mary  of  the  contents  of  such  records  or  bill¬ 
ing  statements  in  lieu  of  the  actual  documents, 
but  only  if  permitted  by  the  jurisdictional 
agency's  filing  requirements. 

Order  No.  44  clarified  §  271.804(a)  of  the 
interim  regulations  concerning  the  methodology 
for  determining  the  rate  of  production  frem  a 
well  for  which  a  stripper  well's  determination 
is  sought.  Section  271.804(a)  requires  an  ap>— 
plicant  to  determine  a  well’s  rate  of  produc¬ 
tion  by  using  the  total  volume  of  natural  gas 


produced  frem  the  well  regardless  of  whether  the 
well  is  completed  in  more  than  one  interval.  In 
order  to  emphasize  that  production  from  a  strip- 
p>er  well  is  based  on  the  total  volume  frem  the 
well  and  not  the  production  from  each  interval, 

§  274.206(a)(9)  has  been  added  to  the  filing 
requirements  to  require  the  applicant  to  submit 
production  records  for  each  completion  location 
penetrated  by  the  well  bore. 

Section  274.206(a)(7)  (now  renumbered  as 
§  274.206(a)(8))  requires  the  applicant  to  sub¬ 
mit  production  records  for  crude  oil  produced 
frem  the  well  for  the  90-day  production  period 
on  which  the  application  is  based.  In  those 
cases  vhere  no  crude  oil  was  produced  frem  the 
well,  the  regulation  is  being  amended  to  require 
an  oath  statement  to  that  effect. 

Section  274.206(a) (8)  requires  the  producer 
to  file  "an  inventory  of  the  lease  and  produc¬ 
tion  equipment."  Several  corrments  suggested 
that  this  filing  should  not  be  required  until 
the  producer  submits  a  request  for  continued 
stripper  well  classification  following  the  use 
of  enhanced  recovery  techniques.  It  was  further 
suggested  that  the  Commission  define  the  inven¬ 
tory  of  equipment  essential  for  the  filing. 

The  Commission  agrees  that  the  filing  of  this 
information  is  more  relevant  if  the  applicant 
claims  an  increase  in  production  due  to  the  use 
of  enhanced  recovery  techniques.  Accordingly, 
this  filing  requirement  is  being  deleted  from 
§  274.206(a).  Section  274.206(c),  pertaining 
to  enhanced  recovery  techniques,  is  being 
amended  to  require  the  applicant  to  file  a  de¬ 
scription  of  all  processes  and  equipment  which 
constitute  enhanced  recovery  techniques.  The 
applicant  is  also  required  to  submit  a  list  of 
the  lease  and  production  equipment  used  prior 
to  the  installation  of  the  enhanced  recovery 
techniques.  The  Commission  intends  such  lists 
to  include  equipment  which  directly  affects  the 
production  of  natural  gas,  such  as  compression 
facilities,  purrps,  chokes,  and  intermittors , 
rather  than  a  detailed  inventory  of  all  equip¬ 
ment  used  at  the  wellhead.  The  Ccmmission 
anticipates  that  this  information  will  provide 
a  basis  for  the  jurisdictional  agency  to  deter¬ 
mine  whether  increased  production  from  the  well 
has  resulted  from  the  implementation  of  recog¬ 
nized  enhanced  recovery  techniques. 

The  Commission  amended  §  271.803(a)  in  Order 
No.  44  to  specify  that  normal  completion  opera¬ 
tions  performed  within  two  years  of  the  initial 
completion  do  not  qualify  as  recognized  enhanced 
recovery  techniques.  In  view  of  this,  §  274. 
206(c)  is  now  amended  to  require  the  well  com¬ 
pletion  report  to  be  filed  when  an  applicant 
seeks  a  determination  that  increased  production 
resulted  from  use  of  recognized  enhanced 
recovery  techniques. 

Other  comments  were  submitted  regarding  pro¬ 
duction  days"  and  certain  other  requirements 
which  must  be  satisfied  to  qualify  for  stripper 
well  status.  These  requirements  are  discussed 
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in  Order  No.  44,  and  in  Order  No.  44-A  (Docket 
No.  RM79-73).  Producers  should  refer  to  these 
orders  for  further  explanation  of  these  issues. 

Section  274.207  permits  jurisdictional  agen¬ 
cies  to  submit  an  application  to  the  Corrmission 
to  establish  alternative  filing  and  notice 
requirements.  One  comment  suggested  that  this 
section  be  amended  to  allow  for  a  special  filing 
procedure  for  small  producers.  The  Commission 
believes  that  this  suggestion  should  not  be 
adopted.  First,  we  note  that  the  NGPA  does  not 
exempt  small  producers  from  applying  for  juris¬ 
dictional  agency  determinations  for  eligibil¬ 
ity.  The  filing  requirements  imposed  by  this 
subpart  are  intended  to  provide  the  jurisdic¬ 
tional  agency  with  the  minimum  information 
which  is  needed  for  the  jurisdictional  agency 
to  make  a  reliable  determination  of  a  well's 
eligibility  for  certain  categories  and  to  pro¬ 
vide  the  Corrmission  with  sufficient  information 
to  determine  whether  the  jurisdictional  agen¬ 
cy's  determination  of  eligibility  meets  the 
substantial  evidence  test  of  section  503  of 
the  NGPA.  This  information  is  necessary 
regardless  of  a  producer's  production  capabil¬ 
ity.  Accordingly,  no  special  filing  procedure 
is  being  established  for  small  producers.  How¬ 
ever,  if  a  jurisdictional  agency  believes  that 
small  procducers  with  natural  gas  wells  within 
its  jurisdictional  region  are  capable  of  sub¬ 
mitting  the  necessary  information  in  some  ab¬ 
breviated  fashion,  it  may  submit  an  application 
to  the  Commission  for  such  filing  and  notice 
requirements  under  §  274.207. 

Another  comment  suggested  that  the  oath  state¬ 
ments  in  §§  274.202  through  274.206  be  amended 
to  allow  the  applicant  to  file  a  one-time  blan¬ 
ket  affidavit  with  the  Commission  in  lieu  of 
the  oath  statement  which  must  accompany  each 
application.  This  suggestion  is  not  being 
adopted.  The  Commission  believes  that  the 
statement  under  oath  is  necessary  for  each 
application  because  it  indicates  that  the  ap¬ 
plicant  has  carefully  considered  the  applica¬ 
tion  and  all  information  contained  therein. 

The  oath  statements  in  §§  274.202  through 
274.206  require  the  applicant  to  state  that 
he  has  no  knowledge  of  any  other  information 
not  described  in  the  application  which  is 
inconsistent  with  his  conclusion.  One  comment 
suggested  that  this  be  amended  to  require  the 
applicant  to  submit  all  information  relevant 
to  the  determination,  not  only  information 
favorable  to  the  applicant's  conclusion. 

The  Commission  believes  that  the  regulations 
already  require  submission  of  all  relevant 
information.  The  Commission  intends  this  part 
of  the  oath  statement  to  require  the  applicant 
to  present  not  only  all  evidence  which  supports 
the  applicant's  conclusion,  but  also  all  rele¬ 
vant  evidence  which  does  not  support  his  con¬ 
clusion.  The  regulations  require  the  applicant 
to  submit  a  statement  under  oath  that  he  has  no 
knowledge  of  any  other  information  not  described 


in  the  application  which  is  inconsistent  with 
his  conclusion.  An  important  purpose  of  this 
oath  statement  is  to  insure  that  the  applicant 
has  searched  and  reported  to  the  jurisdictional 
agency  all  information  which  is  reasonably 
available  and  which  does  not  support  his  con¬ 
clusion. 

Sections  274.202,  274.203,  and  274,206 
require  the  applicant  to  state  under  oath  that 
he  has  searched  or  caused  to  be  searched  all 
records  relevant  to  the  determination  of  eligi¬ 
bility  which  are  reasonably  available.  One 
comment  questioned  whether  this  search  w/as  lim¬ 
ited  to  company  records,  state  production 
records,  or  both.  Other  comments  stated  that 
the  search  should  be  limited  to  the  producer's 
records  since  state  records  are  usually  not 
helpful  and  are  not  in  good  condition,  or  that 
the  search  should  be  limited  to  records  which 
the  producer  believes  might  contain  information 
relevant  to  the  determination. 

The  Commission  intends  that  all  records, 
including  corrpany  records  and  state  records, 
should  be  searched  for  information  which  is 
reasonably  related  to  the  determination  of  eli¬ 
gibility.  This  search  is  needed  to  assure  that 
the  application  for  determination  of  eligibil¬ 
ity  is  accurate  and  complete  and  that  all 
information  which  is  both  favorable  and  unfavor¬ 
able  to  the  applicant  is  submitted  to  the 
jurisdictional  agency  and  is  available  to  the 
Commission  upon  review  of  the  jurisdictional 
agency  determination. 

One  comment  was  submitted  which  suggested 
that  Form  121  be  amended  to  provide  the  FERC 
rate  schedule  designation,  if  applicable.  This 
suggestion  will  not  be  adopted.  The  rate  sched¬ 
ule  number  has  no  bearing  on  a  determination 
for  eligibility.  Form  121  contains  the  contract 
date  which  should  assist  interested  persons  in 
locating  the  rate  schedule. 

Form  121,  item  No.  6,  requires  the  applicant 
to  report  the  estimated  annual  production  frc*m 
the  well  for  which  a  determination  of  eligibil¬ 
ity  is  sought.  One  comment  suggested  eliminat¬ 
ing  this  information.  The  corrmission  believes 
that  this  information  should  be  reported  because 
it  assists  purchasers  and  third  parties  in 
determining  which  applications  should  be  pro¬ 
tested  . 

Ill •  Public  Procedures  and  Effective  Date 

The  regulations  in  Part  274  were  originally 
proposed  for  comment  in  November  of  1978  and 
issued  as  interim  regulations  on  December  1, 
1978  (43  FR  56448,  December  1,  1978).  For  a 
period  of  sixty  (60)  days  thereafter,  the 
Commission  received  comments  and  held  public 
hearings  on  the  regulations .  By  this  process 
the  Corrmission  complied  with  the  provisions  of 
section  502(b)  of  the  NGPA.  The  amendments 
that  appear  in  this  final  rule  are  based  on 
the  consideration  given  to  the  information 
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£-gciev©cl  during  the  above  described  notics, 
comment,  and  hearing  process. 

Therefore,  the  provisions  of  this  part  shall 
be  effective  thirty  (30)  days  after  issuance. 

(Natural  Gas  Policy  Act  of  1978,  (15  U.S.C.  3301 
et  seq . , )  Department  of  Energy  Organization  Act , 
"(42  U.S.C.  7101  et  seq.);  E.O.  12009,  42  FR 
46267). 

In  consideration  of  the  foregoing,  Subpart  B 
of  Part  274,  Chapter  1,  of  Title  18,  Code  of 
Federal  Regulations,  is  amended  as  set  forth 
below,  effective  30  days  fran  the  date  of  issu¬ 
ance.  These  rules,  as  amended,  are  final  reg¬ 
ulations  with  the  exception  of  paragraphs  (b) , 
(c)  and  (d)  of  §  274.205  which  will  remain  as 
interim  rules  until  further  notice. 

By  the  Commission. 

KENNETH  F.  PLUMB, 

Secretary 


3-  Regulations,  18  CFR  274,  Natural  Gas 
Pricing,"  Determinations  by  Jurisdictional 
Agencies ,  Title  18  CFR,  revised  as  of  April  1, 
1980,  amended  by:  45  FR  24125,  April  9,  1980; 
45  FR  28099,  April  28,  1980;  45  FR  35323,  May 
27,  1980;  45  FR  56046,  August  22,  1980;  and  45 
FR  77430,  November  24,  1980. 

PART  274 — DETERMINATIONS  BY  JURISDICTIONAL 
AGENCIES  - - 

Subpart  A — General  Provisions 


Sec. 

274.101  Applicability. 

274.102  Definition  of  determination. 

274.103  Determinations  by  jurisdictional  agen¬ 
cies. 

274.104  Notice  to  the  Commission. 

274.105  Reports  of  determination  process. 
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ments. 
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Subpart  C — Waivers 
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ments. 
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certain  reports. 
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AUTHORITY:  Natural  Gas  Policy  Act  of  1978, 
Pub.  L.  95-621,  92  Stat.  3350,  (15  U.S.C.  3301, 
et  seq. ) ;  Department  of  Energy  Organization  Act, 
(42  U.S.C.  7101  et  seq.);  E.O.  12009,  42  FR 
46267,  unless  otherwise  noted. 


Subpart  A — General  Provisions 

SOURCE  Order  41,  FR  48668,  Aug.  20,  1979, 
unless  otherwise  noted. 

§  274.101  Applicability . 

This  part  applies  to  determinations  of  juris- 
diGtional  agencies  (as  defined  in  §  274.501) 
made  under  the  following  subparts  of  Part  271: 

(a)  Subpart  B  (relating  to  new  natural  gas 
and  certain  OCS  natural  gas); 

(b)  Subpart  C  (relating  to  new,  onshore  pro¬ 
duction  wells); 

(c)  Subpart  G  (relating  to  high-cost  natural 
gas ) ;  and 

(d)  Subpart  H  (relating  to  stripper  well  nat¬ 
ural  gas ) . 

§  274.102  Definition  of  determination. 

For  purposes  of  this  part  and  Part  275,  a 
determination  has  been  made  by  a  jurisdictional 
agency  when  such  determination  is  administra¬ 
tively  final  before  such  agency. 

§  274.103  Determinations  by  jurisdictional 
agencies"!  "  " 

A  jurisdictional  agency  shall  make  determina¬ 
tions  to  which  this  part  applies  in  accordance 
with  procedures  applicable  to  it  under  the  law 
of  its  jurisdiction  for  making  such  determina¬ 
tions  or  for  making  comparable  determinations. 

§  274.104  Notice  to  the  Carmission. 

(a)  Affirmative  determinations.  Within  15 
days  after  making  a  determination  that  natural 
gas  qualifies  under  this  part  for  a  maximum 
lawful  price,  the  jurisdictional  agency  shall 
give  written  notice  of  such  determination  to 
the  Carmission.  Unless  alternative  notice 
requirements  under  §  274.207  have  been  approved, 
such  notice  shall  include  the  following: 

(1)  A  list  of  all  participants  in  the  pro¬ 
ceeding  as  well  as  any  person  who  submitted  or 
who  sought  an  opportunity  to  submit  written 
comments  ( whether  or  not  such  persons  partic¬ 
ipated  in  the  proceeding ) ; 

(2)  A  statement  indicating  whether  the  mat¬ 
ter  was  opposed  before  the  jurisdictional  agen¬ 
cy; 

(3)  The  information  set  forth  in  paragraph 
(a)(1)  through  (7)  of  §  274.105  as  applied  to 
the  determination  in  question,  unless  the 
jurisdictional  agency  has  on  file  with  the  Com¬ 
mission  a  report  describing  its  determination 
process  under  that  section; 

(4)  A  copy  of  the  application  together  with 
a  copy  or  description  of  all  other  materials 
upon  which  the  jurisdictional  agency  relied  in 
the  course  of  making  the  determination, 
together  with  any  information  which  may  be 
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inconsistent  with  the  determination. 

(5)  The  information  required  to  be  filed  by 
the  applicant  under  Subpart  B  of  Part  274  or 
under  §  274.207,  and  in  any  case  in  which  other 
materials  in  the  record  constitute  portions  of 
such  information,  a  copy  of  those  portions  of 
the  record;  and 

(6)  An  explanatory  statement,  including 
appropriate  factual  findings  and  references, 
which  is  sufficient  to  enable  a  person 
examining  the  notice  to  ascertain  the  basis  for 
the  determination  without  reference  to  informa¬ 
tion  or  data  not  contained  in  the  notice. 

(b)  Negative  determinations.  Within  15  days 
after  making  a  determination  that  natural  .  gas 
does  not  qualify  under  this  part  for  a  maximum 
lawful  price,  the  jurisdictional  agency  shall 
give  written  notice  of  such  determination  to 
the  Commission,  including  a  copy  of  FERC  Form 
No.  121;  except  that  if  the  applicant  or  any 
aggrieved  party  so  requests  within  the  15  days 
following  the  determination,  the  notice  shall 
be  supplemented  (within  20  days  following  the 
determination)  to  include  all  of  the  informa¬ 
tion  specified  in  paragraph  (a)  of  this  section. 

§  274.105  Reports  of  determination  process. 

(a)  Report.  A  jurisdictional  agency  may  file 
with  the  Commission  a  report  which  states  that 
it  will  take  such  steps  as  are  reasonably  neces¬ 
sary  or  appropriate  to  perform  its  functions 
under  this  part  and  which  describes  the  method 
by  which  such  agency  will  make  determinations  to 
which  this  part  applies.  The  report  shall  be  in 
narrative  form  and  shall  include: 

(1)  any  filing  requirements  imposed  by  the 
jurisdictional  agency  in  addition  to  those 
required  by  Subpart  B  of  this  part  ( including 
specific  forms),  as  well  as  any  more  specific 
identification  of  documents  listed  as  minimum 

requirements  in  Subpart  B; 

(2)  the  type  of  notice  of  filing  that 

applicants  will  be  required  to  give; 

(3)  the  public  or  specific  notice  that  will 
be  given  by  the  agency  of  filings,  hearings,  and 
determinations; 

(4)  the  internal  procedures  applicable  to 
such  determinations,  including  specific  refer¬ 
ences  to  the  use  of  hearings,  examiners,  and 
formal  consideration  by  the  agency; 

(5)  the  extent  to  which  applicable  rules  per¬ 
mit  interested  parties  to  intervene,  partici¬ 
pate,  or  express  views  in  proceedings  before 
the  agency; 

(6)  a  description  of  the  relevant  data  con¬ 
tained  in  the  official  records  of  other  agencies 
to  which  the  jurisdictional  agency  has  access; 
and 

(7)  a  detailed  explanation  of  the  manner  in 
which  the  agency  will  review  applications,  in¬ 
cluding  identification  of  the  official  records 

which  will  be  examined. 

(b)  Change  in  procedures.  The  jurisdiction¬ 


al  agency  shall  give  written  notice  to  the  Com¬ 
mission  of  any  change  in  procedures  described 
in  the  report  filed  pursuant  to  this  section. 

(c)  Public  files.  Reports  and  any  changes 
thereto  filed  by  the  jurisdictional  agency  will 
be  placed  in  the  public  files  of  the  Commission. 

Subpart  B — Requirements  for  Filings  with  Juris¬ 
dictional  Agencies 

SOURCE:  Order  65,  45  FR  3894,  Jan.  21,  1980, 
unless  otherwise  noted. 

§  274.201  General  requirements. 

(a)  Filing  requirements  applicable  if  alter¬ 
native  requirements  are  not  adopted.  The  pro- 
visions  of  274 . 201  through  27 4 . 206  of  this 
subpart  apply  to  the  extent  not  superseded  by 
alternative  filing  requirements  which  have 
taken  effect  under  §§  274.207  and  274.208. 

(b)  Who  may  file.  An  application  to  which 
this  subpart  applies  may  be  filed  with  the 
jurisdictional  agency  and  signed  by  any  person 
the  jurisdictional  agency  designates  as  eligi¬ 
ble  to  make  filings  with  respect  to  the  well 
for  which  the  application  is  made. 

(c)  Additional  information.  The  documents 
required  by  this  subpart  are  the  minimum 
required  in  support  of  a  request  for  a  determi¬ 
nation.  The  jurisdictional  agency  may  require 
additional  support  as  it  deems  appropriate,  and 
may  more  specifically  identify  the  doucments 
indicated  as  the  minumum  required. 

(d)  Notice  to  purchasers.  Where  an  applica¬ 
tion  for  a  determination  is  sought  for  natural 
gas  for  which  the  applicant  has  an  identified 
purchaser,  the  application  shall  include  a 
statement  that  the  applicant  has  delivered  or 
mailed  a  copy  of  the  completed  FERC  Form  No. 
121  to  the  purchaser. 

§  274.202  New  natural  gas. 

(a)  Applications  for  determination.  A  per¬ 
son  seeking  a  determination  for  purposes  of 
Subpart  B  of  Part  271  that  production  from  a 
well  qualifies  as  new  natural  gas  shall  file 
an  application  with  the  jurisdictional  agency 
for  a  determination  that: 

(1)  Such  production  is  from  a  new  CCS  lease, 
in  accordance  with  paragraph  (b)  of  this  sec¬ 
tion; 

(2)  Such  production  is  from  a  new  onshore 
well,  in  accordance  with  paragraph  (c)  of  this 
section;  or 

(3)  Such  production  is  from  a  new  onshore 
reservoir,  in  accordance  with  paragraph  (d)  of 
this  section. 

(b)  New  PCS  lease.  For  purposes  of  demon¬ 
strating  that  natural  gas  is,  or  is  to  be,  pro¬ 
duced  from  a  new  OCS  lease,  the  applicant  shall 
file: 

(1)  FERC  Form  No.  121; 
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(2)  A  statement  by  the  applicant  under  oath 
that  the  natural  gas  is,  or  is  to  be,  produced 
frcm  a  new  OCS  lease  which  is  a  lease  of  sub- 
merged  acreage  entered  into  with  the  Secretary 
of  the  Interior  on  or  after  April  20,  1977;  and 

( 3 )  A  copy  of  the  CCS  lease  or  such  other 
identification  of  the  lease  as  the  jurisdic¬ 
tional  agency  may  permit. 

(°)  New  onshore  wells.  An  application  for  a 
determination  that  a  well  is  a  new  onshore  well 
may  be  filed  under  subparagraph  (1)  or  (2)  of 
this  paragraph,  or  both. 

( 1 )  2.5  mile  test.  For  purposes  of  demon¬ 
strating  that  a  new  onshore  well  is  not  within 
2.5  miles  of  any  marker  well,  the  applicant 
shall  file: 

(1)  FERC  Form  No.  121 y1 

(ii)  The  well  cortpletion  report; 

(iii)  The  directional  drilling  survey,  if  the 
jurisdictional  agency  requires  such  a  survey  to 
be  conducted; 

( iv )  A  location  plat  which  locates  and  iden¬ 
tifies  the  well  for  which  the  determination  is 
sought  and  ary  other  well  which  produced  natural 
gas  after  January  1,  1970,  and  before  April  20, 
1977,  and  is  within  the  2.5  mile  radius  drawn 
frcm  the  well  for  which  a  determination  is 
sought; 

(v)  A  statement  by  the  applicant  under  oath, 
that  on  the  basis  of  the  results  of  the  search 
and  examination  required  by  §  274.202(e),  he  has 
concluded  that  to  the  best  of  his  information, 
knowledge  and  belief,  there  is  no  marker  well 
wi-thin  2 . 5  miles  of  the  well  for  vhich  he  seeks 
a  determination; 

(vi)  The  oath  statements  set  forth  in  §  274. 
202 ( e ) ;  and 

(vii)  if  the  jurisdictional  agency  so  re¬ 
quires,  certified  copies  of  records  relied  on 
by  the  applicant  including  copies  of  the  agen¬ 
cy's  official  files. 

(2)  1,000  feet  deeper  test.  For  purposes 
of  demonstrating  that  the  completion  location 
of  a  new  onshore  well  is  at  least  1,000  feet 
deeper  than  the  deepest  completion  location  of 
each  marker  well  within  a  2.5  mile  radius  of 
the  well  for  which  a  determination  is  sought, 
the  applicant  shall  file: 

(i)  FERC  Form  No.  121; 

(ii)  The  well  completion  report; 

( iii )  A  location  plat  which  locates  and 
identifies  the  well  for  which  the  determination 
is  sought  and  all  wells  which  produced  natural 
gas  after  January  1,  1970,  and  before  April  20, 
1977,  within  the  2.5  mile  radius  drawn  frcm  the 
well  for  which  a  determination  is  sought; 
including  specific  identification  of  all  marker- 
wells  within  the  2.5  mile  radius  drawn  frcm  the 
well  for  which  a  determination  is  sought; 

(iv)  A  list  of  the  deepest  completion  loca¬ 
tions  for  all  marker  wells  identified  on  the 
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location  plat; 

(v)  The  directional  drilling  survey,  if  the 
jurisdictional  agency  requires  such  survey  to  be 
conducted; 

(vi)  A  statement  by  the  applicant,  under 
oath,  that  on  the  basis  of  the  results  of  the 
search  and  examination  required  by  §  274.202(e), 
he  has  concluded  that  to  the  best  of  his  infor¬ 
mation,  knowledge  and  belief,  there  is  no  mark¬ 
er  well  within  2.5  miles  of  the  well  for  which 
he  seeks  a  determination  which  has  a  completion 
location  less  than  1,000  feet  above  the  comple¬ 
tion  location  of  the  new  well;  and 

(vii)  The  oath  statements  set  forth  in  §  274 
202 ( e ) ;  and 

(viii)  if  the  jurisdictional  agency  so  re¬ 
quires,  certified  copies  of  records  relied  on 
by  the  applicant  including  copies  of  the  agen¬ 
cy's  official  files. 

(d)  New  onshore  reservoir .  (1)  For  pur¬ 

poses  of  demonstrating  that  production  is  frcm 
a  new  onshore  reservoir,  the  applicant  shall 
file: 

(i)  FERC  Form  No.  121;1 

(ii)  Geological  information  sufficient  to 
support  a  determination  that  the  reservoir  is 
a  new  onshore  reservoir. 

(A)  Such  information  shall  include  to  the 
extent  reasonably  available  to  the  applicant 
at  the  time  the  application  is  filed: 

(1)  Well  logs; 

( 2 )  Bottom  hole  or  surface  pressure  surveys ; 

(3)  Well  potential  tests; 

(4)  Formation  structure  maps; 

(5)  Subsurface  cross-section  charts;  and 

( 6 )  Gas  analyses . 

(B)  If  any  of  the  information  specified  in 
paragraph  (d) (1) (ii) (a) (1)  through  (6)  of  this 
section  has  already  been  filed  in  a  previous 
application  for  determination  with  the  same 
jurisdictional  agency,  and  such  application  and 
determination  of  eligibility  for  such  applica¬ 
tion  are  on  file  with  the  Commission,  the  ap¬ 
plicant  may  submit,  in  lieu  of  such  information, 
a  statement  identifying  such  information  and 
the  application  by  jurisdictional  agency  docket 
number,  FERC  docket  or  control  number,  and  the 
API  well  number. 

(iii)  The  well  completion  report; 

(iv)  The  directional  drilling  survey  if  the 
jurisdictional  agency  requires  such  a  survey 
to  be  conducted;  and 

(v)  A  statement  by  the  applicant  under  oath 
that  on  the  basis  of  the  results  of  the  search 
and  examination  required  in  §  274.202(e),  he 
has  concluded  that  to  the  best  of  his  informa¬ 
tion,  knowledge  and  belief,  the  natural  gas 
to  be  produced  and  for  which  he  seeks  a  deter— 
mi nation  is  frcm  a  new  onshore  reservoir; 

(vi)  The  oath  statement  set  forth  in  para¬ 
graphs  (d)(2)  and  ( e )  of  this  section ;  and 

(vii)  if  the  jurisdictional  agency  so 
requires,  certified  ccpies  of  records  relied  on 
by  the  applicant,  including  copies  of  the  agen- 
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cy's  official  files. 

(2)  The  applicant,  in  his  statement  under 
oath  required  under  paragraph  (e)  of  this  sec¬ 
tion,  shall  also  answer,  to  the  best  of  his 
information,  knowledge  and  belief,  and  on  the 
basis  of  the  results  of  his  search  and  examina¬ 
tion,  the  following  questions: 

(i)  Was  natural  gas  produced  in  corrmercial 
quantities  from  the  reservoir  prior  to  April 
20,  1977? 

(ii) (A)  If  the  question  in  paragraph  (d)(1) 

(i)  of  this  section  is  answered  in  the  negative, 
was  the  reservoir  penetrated  before  April  20, 
1977,  by  an  old  well  from  which  natural  gas  or 
crude  oil  was  produced  in  commercial  quantities 
from  any  reservoir? 

(B)  If  the  question  in  paragraph  (d)(1) (ii) 

(A)  of  this  section  is  answered  in  the  affirma¬ 
tive,  could  natural  gas  have  been  produced  in 
commercial  quantities  from  the  reservoir  before 
April  20,  1977,  from  any  old  well  described  in 
paragraph  (d)(l)(ii)(A)  of  this  section? 

(C)  If  the  question  in  paragraph  (d)(1) (ii) 

(B)  of  this  section  is  answered  in  the  negative, 
were  any  sales  and  deliveries  of  natural  gas 
made  frcm  any  other  reservoir  through  any  old 
well  described  in  paragraph  (d)  (1 )  (ii)  (A)  of 
this  section  prior  to  April  20,  1977,  and  were 
any  sales  and  deliveries  of  natural  gas  made 
frcm  the  subject  reservoir  through  such  old  well 
on  or  after  April  20,  1977,  and  before  November 
9,  1978? 

(D)  If  the  applicant  is  unable  to  answer  both 
questions  in  paragraph  (d) (1) (ii) (C)  of  this 
section  in  the  negative,  he  must  demonstrate 
that  the  Behind-the-Pipe  Exclusion  in  section 
102(c)  (1)  (C)  (ii)  of  the  NGPA  does  not  apply 
by  submitting  the  following: 

(1)  Proof  that  a  final  eligibility  determina¬ 
tion  has  been  made  that  the  subject  reservoir  is 
a  new  onshore  reservoir  by  identifying  such 
determination  by  the  jurisdictional  agency  and 
FERC  Docket  number  and  the  API  well  numbers,  or, 

(2)  Evidence  clearly  demonstrating  that  the 
sale  of  production  from  the  subject  reservoir 
(net  of  royalty)  through  any  well  described  in 
paragraph  (d)  (2)  (ii)  (A)  of  this  section  at  the 
market  price  reasonably  available  as  of  April 
20,  1977,  could  not  have  generated  revenues 
sufficient  to  equal  or  exceed  the  sum  of  (i) 
1 . 6  times  the  minimum  incremental  costs  properly 
allocable  to  such  production  of  installing  cost- 
efficient  facilities  not  in  existence  as  of 
April  20,  1977,  reasonably  required  to  market 
such  production,  plus  (ii)  the  minimum  incre¬ 
mental  expenses  properly  allocable  to  such  pro¬ 
duction  reasonably  required  to  operate  such 
facilities.  All  costs,  expenses  and  revenues 
shall.be  determined  as  of  April  20,  1977.  The 
applicant  shall  also  provide  an  explanation  of 
the  basis  of  all  estimates  accompanied  by  sub¬ 
stantiating  workpapers  and  such  other  evidence 
necessary  to  substantiate  fully  the  conclusion 
that  the  Behind-the-Pipe  Exclusion  does  not 


apply. 

(iii)(A)  If  the  natural  gas  is  to  be  pro¬ 
duced  through  an  old  well,  were  suitable  facil¬ 
ities  for  the  production  and  delivery  to  a  pipe¬ 
line  of  such  natural  gas  in  existence  on  April 
20,  1977? 

(B)  If  the  question  in  paragraph  (D)(2)(iii) 
(A)  of  this  section  is  answered  in  the  affirma¬ 
tive,  were  such  suitable  facilities  installed 
to  carry  out  sales  and  deliveries  of  natural  gas 
under  section  6  of  the  Emergency  Natural  Gas  Act 
of  1977  or  under  the  emergency  sale  authority 
pursuant  to  Opinion  699-B  issued  by  the  Federal 
Power  Commission? 

(e)  Oath  statements  by  the  applicant.  With 
each  application  for  determination  submitted 
under  this  section,  the  applicant  shall  submit 
a  statement  under  oath: 

(1)  That  the  applicant  has  made,  or  has 
caused  to  be  made  pursuant  to  his  instructions, 
a  diligent  search  of  all  records  (including  but 
not  limited  to  production,  State  severance  tax, 
and  royalty  payment  records  and  records  of 
jurisdictional  agency  determinations)  which  are 
reasonably  available  and  contain  information 
relevant  to  the  determination  of  eligibility; 

(2)  Describiing  the  search  made,  the  records 
reviewed,  the  location  of  such  records,  and  a 
description  of  any  records  which  the  applicant 
believes  may  contain  information  relevant  to  the 
determination  but  which  he  has  determined  are 
not  reasonably  available  to  him; 

(3)  That  the  applicant  has  no  knowledge  of 
any  other  information  not  described  in  the 
application  which  is  inconsistent  with  his  con¬ 
clusion  that  the  well  qualifies  for  the  well 
category  determination  sought. 

§  274.203  New  reservoirs  on  old  PCS  leases. 

A  person  seeking  a  determination  for  purpose 
of  Subpart  B  of  Part  271  that  natural  gas  is 
produced  from  a  new  reservoir  on  an  old  OCS 
lease  (as  defined  in  §  271.203(b)),  shall  file 
an  application  with  the  jurisdictional  agency 
which  contains  the  following  items: 

(a)  FERC  Form  No.  121; 

(b)  The  date  the  reservoir  was  penetrated; 

(c)  Geological  information  sufficient  to 
support  a  determination  that  the  reservoir  is 
a  new  reservoir  on  an  old  OCS  lease. 

( 1 )  Such  information  shall  include  to  the 
extent  reasonably  available  to  the  applicant 
at  the  time  of  the  determination: 

(1)  Well  logs; 

(ii)  Bottom  hole  or  surface  pressure  surveys; 

(iii)  Well  potential  tests; 

(iv)  Formation  structure  maps; 

(v)  Subsurface  cross-section  charts; 

(vi)  Gas  analyses; 

(2)  If  any  of  the  information  specified  in 
paragraph  (c)(1)  of  this  section  has  already 
been  filed  in  a  previous  application  for  deter¬ 
mination  with  the  same  jurisdictional  agency. 
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and  such  application  and  a  determination  of 
eligibility  for  such  application  are  on  file 
with  the  Comrdssion,  the  applicant  may  submit, 
in  lieu  of  such  information,  a  statement  identi¬ 
fying  such  information  and  the  application  by 
jurisdictional  agency  docket  number,  FERC  dock¬ 
et  or  control  number,  and  the  API  well  number. 

(d)  The  well  completion  report; 

(e)  If  the  date  of  penetration  of  the  reser¬ 
voir  is  prior  to  July  27,  1976: 

(1)  Then  to  the  extent  such  tests  were  per¬ 
formed  on  or  before  July  27,  1976; 

(1)  The  results  of  any  production  test  meet¬ 
ing  the  requirements  of  OCS  Order  No.  4  with 
respect  to  such  reservoir;  and 

(ii)  Any  production  capability  evidence 
meeting  the  requirements  of  OCS  Order  No.  4 
with  respect  to  such  reservoir;  and 

(iii)  Any  induction-electric  logs,  sidewall 
cores  and  core  analyses,  or  wire  line  informa¬ 
tion  tests  with  respect  to  such  reservior;  or 

(2)  A  statement  by  the  applicant,  under -oath, 
that  no  such  production  tests  were  performed  and 
that  no  evidence  existed  on  or  before  July  27, 
1976,  that  the  reservoir  was  capable  of  produc¬ 
ing  in  paying  quantities; 

(f)  A  statement  by  the  applicant,  under  oath: 

(1)  That  the  applicant  has  made,  or  has 
caused  to  be  made  pursuant  to  his  instruction, 
a  diligent  search  of  all  records  (including  but 
not  limited  to  production  and  royalty  payment 
records)  which  are  reasonably  available  and  con¬ 
tain  information  relevant  to  the  determination 
of  eligibility; 

(2)  Describing  the  search  made,  the  records 
reviewed,  the  location  of  the  records,  and  a 
description  of  any  records  which  the  applicant 
believes  may  contain  information  relevant  to 
the  determination  but  which  he  has  determined 
are  not  reasonably  available  to  him; 

(3)  That  on  the  basis  of  the  results  of  this 
search  and  examination,  the  applicant  has  con¬ 
cluded  that  to  the  best  of  his  information, 
knowledge  and  belief,  the  natural  gas  for  which 
the  applicant  seeks  a  determination  is  produced 
frcm  an  old  lease  on  the  OCS  frcm  a  reservoir 
which  was  not  discovered  before  July  27,  1976; 
and 

(4)  That  he  has  no  knowledge  of  any  other 
information  not  described  in  the  application 
vhich  is  inconsistent  with  his  conclusion; 

(g)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency's 
official  files. 

§  274.204  New,  onshore  production  wells. 

A  person  seeking  a  determination  for  purposes 
of  Subpart  C  of  Part  271  that  a  well  is  a  new, 
onshore  production  well  shall  file  an  applica¬ 
tion  with  the  jurisdictional  agency  which  con¬ 
tains  the  following  items: 

(a)  FERC  Form  No.  121; 


(b)  The  well  completion  report; 

(c)  A  location  plat  which  locates  and  identi¬ 
fies  the  State  law  proration  unit  (as  defined 
in  §  271.305(a)(2))  and  the  well  for  which  a 
determination  is  sought  and  all  other  wells 
within  the  State  law  proration  unit  in  which 
the  well  for  which  a  determination  is  sought 
is  located; 

(d)  A  statement  by  the  applicant,  under  oath: 

( 1 )  That  the  surface  drilling  of  the  well  for 
which  he  seeks  a  determination  was  begun  on  or 
after  February  19,  1977; 

(2)  That  the  well  satisfies  any  applicable 
Federal  or  State  well  spacing  requirements; 

(3)  That,  except  as  provided  in  paragraphs 
(f)  and  (g)  of  this  section,  the  well  is  not 
within  a  State  law  proration  unit  (as  defined 
in  §  271.305(a)(2)): 

(i)  Which  was  in  existence  at  the  time  the 
surface  drilling  of  the  well  began; 

(ii)  Which  was  applicable  to  the  reservoir 
frcm  which  such  natural  gas  is  produced;  and 

(iii)  Which  applied  to  any  other  well  which 
either  produced  natural  gas  in  commercial  quan¬ 
tities  or  the  surface  drilling  of  which  was 
begun  before  Febraury  19,  1977,  and  which  was 
thereafter  capable  of  producing  natural  gas  in 
commercial  quantities; 

(4)  That  on  the  basis  of  the  documents  sub¬ 
mitted  in  the  application,  the  applicant,  has 
concluded  that  to  the  best  of  his  information, 
knowledge  and  belief,  the  natural  gas  for  which 
the  applicant  seeks  a  determination  is  produced 
from  a  new,  onshore  production  well;  and 

(5)  That  the  applicant  has  no  knowledge  of 
any  other  information  not  described  in  the 
application  which  is  inconsistent  with  his  con¬ 
clusion; 

(e)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  the  records  relied  on  by 
the  applicant  including  copies  of  the  agency's 
official  files;  and 

(f)  If  the  applicant  is  seeking  a  determina¬ 
tion  with  respect  to  a  new  well  drilled  into  an 
existing  State  law  proration  unit  pursuant  to 
§  271.305,  the  applicant  must  file  all  items 
required  in  paragraphs  (a)  through  (e)  of  this 
section,  except  for  the  portion  of  the  oath 
statement  described  in  paragraph  (d)(3)  of  this 
section  and  demonstrate  by  appropriate  geologi¬ 
cal  evidence  and  engineering  data  that  the  new 
well  is  necessary  to  effectively  and  efficiently 
drain  a  portion  of  the  reservoir  covered  by 
the  proration  unit  which  cannot  be  effectively 
and  efficiently  drained  by  any  existing  well 
within  the  proration  unit. 

(g)  For  the  purposes  of  paragraph  (d)(3)  (iii) 
of  this  section,  the  applicant  may  rely  on  the 
rebuttable  presumption  created  in  §  271.305(d) 
unless  the  applicant  knew  that  a  well  in  the 
proration  unit,  which  was  plugged  and  abandoned 
prior  to  January  1,  1970,  and  has  not  produced 
natural  gas  on  or  after  that  date,  produced 
natural  gas  in  commercial  quantities  or,  after 


1-200 


February  19,  1977,  was  capable  of  producing 
natural  gas  in  commercial  quantities. 

§  274.205  High-cost  natural  gas. 

(a)  Deep,  high-cost  natural  gas.  A  person 
seeking  a  determination  for  purposes  of  Part  272 
that  natural  gas  is  deep,  high-cost  natural  gas 
shall  file  an  application  with  the  jurisdiction¬ 
al  agency  which  contains  the  following  items: 

(1)  FERC  Form  No.  121; 

(2)  All  well  completion  reports  for  the  well 
for  which  a  determination  is  sought; 

(3)  The  log  heading  together  with  the  rele¬ 
vant  portion  of  the  well  log  or  well  servicing 
company  reports  or  such  other  information  which 
will  corroborate  the  depth  of  the  carp  let  ion 
location  reported  in  the  well  completion  report. 

(4)  Directional  drilling  surveys,  if  avail¬ 
able; 

(5)  A  statement  by  the  applicant,  under  oath, 
that  the  surface  drilling  of  the  well  for  which 
the  applicant  seeks  a  determination  began  on  or 
after  February  19,  1977,  that  the  well  comple¬ 
tion  location  is  located  at  a  true  vertical 
depth  of  more  than  15,000  feet  and  that  the 
applicant  has  no  knowledge  of  any  information 
not  described  in  the  application  which  is 
inconsistent  with  his  conclusions;  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant,  including  copies  of  the  agency's 
official  files. 

(b)  Natural  gas  produced  from  geopressured 
brine.  A  person  seeking  a  determination  for 
purposes  of  Part  272  that  natural  gas  is  pro¬ 
duced  frcm  geopressured  brine  shall  file  an 
application  with  the  jurisdictional  agency 
which  contains  the  following  items: 

(1)  FERC  Form  No.  121; 

(2)  The  well  completion  report; 

(3)  A  bottom-hole  pressure  test  report  and 
other  information  establishing  the  initial  res¬ 
ervoir  pressure  gradient; 

(4)  Evidence  to  establish  that,  before  pro¬ 
duction,  the  gas  from  the  well  was  in  solution 
in  a  brine  aquifer  with  at  least  10 , 000  parts  of 
dissolved  solids  per  million  parts  of  water; 

(5)  A  statement  by  the  applicant,  under  oath, 
that  the  information  establishing  the  initial 
reservoir  geopressure  gradient  indicates  a  res¬ 
ervoir  geopressure  gradient  in  excess  of  0.465 
pounds,  that  the  gas  from  the  well  was  in  solu¬ 
tion  in  a  brine  aquifer  with  at  least  10,000 
parts  of  dissolved  solids  per  million  parts  of 
water  and  that  the  applicant  has  no  knowledge 
of  any  information  not  described  in  the  appli¬ 
cation  which  is  inconsistent  with  his  conclu¬ 
sions;  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  upon  by  the 
applicant  including  copies  of  the  agency's 
official  files. 

(c)  Occluded  natural  gas  produced  frcm  coal 


seams .  A  person  seeking  a  determination  for 
purposes  of  Part  272  that  natural  gas  is  occlud¬ 
ed  natural  gas  produced  from  coal  seams  shall 
file  an  application  with  the  jurisdictional 
agency  which  contains  the  following  items: 

(1)  FERC  Form  No.  121; 

(2)  The  well  completion  report,  if  the  gas  is 
produced  through  a  well  bore,  or  a  detailed 
description  of  the  production  process  if  the  gas 
is  not  produced  through  a  well  bore; 

(3)  A  radioactivity,  electric  or  other  log 
which  will  define  the  coal  seams  or,  if  such 
logs  are  not  reasonably  available,  a  detailed 
lithologic  description  of  the  gas-producing 
interval ; 

(4)  Evidence  to  establish  that  the  natural 
gas  was  produced  from  a  coal  seam; 

(5)  A  statement  by  the  applicant,  under  oath, 
that  the  gas  was  produced  from  a  coal  seam  and 
that  the  applicant  has  no  knowledge  of  any  in¬ 
formation  not  described  in  the  application  which 
is  inconsistent  wath  his  conclusion;  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  upon  by  the 
applicant,  including  copies  of  the  agency's 
official  files. 

(d)  Natural  gas  produced  from  Devonian 
shale .  A  person  seeking  a  determination  for 
purposes  of  Part  272  that  natural  gas  is  pro¬ 
duced  from  Devonian  shale  shall  file  an  applica¬ 
tion  with  the  jurisdictional  agency  which  con¬ 
tains  the  follcwing  items: 

(1)  FERC  Form  No.  121; 

(2)  The  well  completion  report; 

(3)  (i)  For  wells  completed  on  or  after  Novem¬ 
ber  1,  1979,  a  gamma  ray  log  with  superimposed 
indications  of  the  shale  base  line  and  the  gamma 
ray  index  of  0.7  over  the  Devonian  age  strati¬ 
graphic  section  penetrated  by  the  well  bore; 

(ii)  For  wells  completed  before  November  1, 
1979: 

(A)  A  gamma  ray  log,  if  reasonably  available, 
with  superimposed  indications  of  the  shale  base 
line  and  the  gamma  ray  index  of  0.7  over  the 
Devonian  age  stratigraphic  section  penetrated 
by  the  well  bore;  or 

(B)  If  a  gamma  ray  log  is  not  reasonably 
available,  a  driller's  log,  or  similar  report, 
indicating  the  general  characteristics  of  the 
strata  penetrated  and  the  corresponding  depths 
at  which  they  are  encountered  throughout  the 
Devonian  age  stratigraphic  section  penetrated 
by  the  well  bore; 

(4)  A  sworn  statement: 

(i)  Calculating  the  percentage  of  footage  of 
the  producing  interval  which  is  not  Devonian 
shale  as  indicated  by  a  gamma  ray  index  of  less 
than  0.7  if  a  gamma  ray  log  described  in  sub- 
paragraph  (3)(i)  or  (3)(ii)(A)  has  been  filed 
or  as  indicated  by  the  report  described  in  sub- 
paragraph  (3)(ii)(B); 

(ii)  Demonstrating  that  the  percentage  of 
potentially  disqualifying  nonshale  footage  is 
equal  to  or  less  than  5  percent  of  the  gross 
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Devonian  age  interval;  and 

(iii)  That  the  applicant  has  no  knowledge  of 
any  information  not  described  in  the  application 
which  is  inconsistent  with  his  conclusions; 

(5)  A  reference  to  a  standard  stratigraphic 
chart  or  text  establishing  that  the  producing 
interval  is  a  shale  of  Devonian  age;  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  the  agency's  official  files. 

(e)  Natural  gas  produced  from  designated 
tight  formations — 

( 1)  New  tight  formation  gas.  A  person  seek¬ 
ing  a  determination  for  purposes  of  Subpart  G 
of  Part  271  that  natural  gas  is  new  tight  forma¬ 
tion  gas  shall  file  with  the  jurisdictional 
agency  an  application  which  contains  the  follow¬ 
ing  items: 

(1) (A)  If  the  gas  is  produced  from  a  well 
which  qualifies  as  a  new,  onshore  production 
well,  all  information  required  in  §  274.204 
(except  for  the  item  specified  in  paragraph 
(d)(1)  of  that  section);  or 

(B)  If  the  gas  qualifies  for  new  natural  gas 
price,  the  information  required  in  §  274.202  or 
§  274.203; 

(ii)  A  map  which  locates  and  identifies  the 
well  for  which  the  determination  is  sought  as 
being  within  the  designated  tight  formation; 

(iii)  The  heading  and  pertinent  portions  of 
the  well  log,  or  a  drilling  report  identifying 
the  designated  tight  formation;  and 

(iv)  A  statement  by  the  applicant,  under 
oath,  that: 

(A)  The  surface  drilling  of  the  well  for 
which  a  determination  is  sought  was  begun  on 
or  after  July  16,  1979; 

(B)  The  gas  is  being  produced  frcm  a  desig¬ 
nated  tight  formation;  and 

(C)  The  applicant  has  no  knowledge  of  any 
other  information  not  described  in  the  applica¬ 
tion  which  is  inconsistent  with  his  conclusion. 

( 2 )  Recompletion  tight  formation  gas.  A 
person  seeking  a  determination  for  purposes  of 
Subpart  G  of  Part  271  of  this  chapter  that  na¬ 
tural  gas  is  recompletion  tight  formation  gas 
shall  file  with  the  jurisdictional  agency  an 
application  which  contains  the  following  items: 

(i)  FERC  Form  No.  121; 

(ii)  The  well  completion  report; 

(iii)  A  map  which  locates  and  identifies  the 
well  for  which  the  determination  is  sought  as 
being  within  the  designated  tight  formation; 

(iv)  The  heading  and  pertinent  portions  of 
the  well  log,  or  a  drilling  report  identifying 
the  designated  tight  formation;  and 

(v)  A  statement  by  the  applicant,  under  oath, 
that; 

(A)  The  gas  is  being  produced  from  a  desig¬ 
nated  tight  formation; 

(B)  The  well  was  not  completed  for  production 
in  the  designated  tight  formation  prior  to  July 
16,  1979;  and 

(C)  The  applicant  has  no  knowledge  of  any 
other  information  not  described  in  the  applica¬ 


tion  which  is  inconsistent  with  his  conclusions. 

(f)  Qualified  production  enhancement  gas.  A 
person  seeking  a  determination  for  purposes  of 
§  271.704  that  natural  gas  is  qualified  produc¬ 
tion  enhancement  gas  shall  file  with  the  juris¬ 
dictional  agency  an  application  which  contains 
the  following  items: 

(1)  FERC  Form  No.  121; 

(2)  A  detailed  statement  describing  the  pro¬ 
duction  enhancement  work  that  has  been  performed 
on  the  well,  including  the  dates  such  work  was 
commenced  and  completed,  or  that  will  be  per¬ 
formed  on  the  well; 

( 3 )  An  itemized  statement  of  costs  incurred 
in  performing  the  production  enhancement  work 
described  in  §  271.704(d),  including  copies  of 
invoices  and  bills  for  such  work  or,  if  the 
work  has  not  yet  been  completed,  estimates  of 
such  cost; 

(4)  A  statement  estimating,  for  the  five 
year  period  beginning  from  the  month  in  which 
the  application  is  filed,  the  units  of  gas  pro¬ 
duction  (MMBtu's)  that: 

(i)  Would  be  produced  frcm  the  well  if  the 
production  enhancement  work  had  been  completed 
on  the  day  that  the  application  is  filed;  and 

(ii)  Would  be  produced  from  the  well  if  the 
production  enhancement  work  is  not  performed 
or  had  not  been  performed; 

(5)  The  calculation,  based  on  the  estimates 
required  by  paragraph  (f)(4)  of  this  section, 
that  is  required  by  §  271.704(c) (1) (v) ; 

(6)  The  renegotiated  price  and  a  copy  of  that 
portion  of  the  sales  contract  that  authorizes 
collections  of  such  price; 

(7)  A  statement  by  the  applicant  under  oath, 
that: 

(i)  The  production  enhancement  work  is  nec¬ 
essary,  and  can  be  reasonably  expected,  to  en¬ 
hance  production; 

(ii)  The  maximum  lawful  price  that  would  be 
applicable  but  for  qualification  of  the  gas 
under  §  271.704,  does  not,  or  will  not,  provide 
adequate  incentive  for  the  performance  of  the 
production  enhancement  work; 

(iii)  But  for  the  availability  of  a  price 
at  least  as  high  as  the  renegotiated  price 
specified  in  subparagraph  (6),  the  production 
enhancement  work  would  not  have  been  or  will  not 
be  performed; 

(iv)  The  production  enhancement  work  was  not 
commenced  before  May  29,  1980; 

(v)  To  the  best  of  the  applicant's  knowledge 
and  belief,  the  estimates  required  by  paragraph 
(f)(4)  of  this  section  are  reasonable;  and 

(vi)  The  applicant  has  no  knowledge  of  any 
other  information  not  described  in  the  applica¬ 
tion  which  is  inconsistent  with  these  statements 
and  estimates; 

(8)  A  statement  by  the  purchaser,  under  oath, 
that  to  the  best  of  the  purchaser's  knowledge  or 
belief: 

(i)  There  is  a  reasonable  basis  for  the 
statements  and  estimates  made  by  the  applicant 
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pursuant  to  this  paragraph;  and 

(ii)  The  purchaser  has  not  knowledge  of  any 
information  not  described  in  the  application 
which  is  inconsistent  with  such  statements  and 
estimates;  and 

(9)  (i)  If  the  application  is  based  to  any 
extent  on  fracturing  operations  described  in 
§  271.704  (d)(5),  a  statement  that: 

(A)  Describes  the  minimum  separation  between 
the  target  production  zone  and  fresh  water  aq¬ 
uifers  which  are,  or  are  expected  to  be,  used 
as  domestic  or  agricultural  water  supplies;  and 

(B)  Identifies  the  measures  that  have  been, 
or  will  be,  taken  by  the  applicant  to  protect 
the  quality  of  such  fresh  water  aquifers  and  to 
protect  the  intergrity  of  the  separating  strata 
between  the  target  production  zone  and  the  fresh 
water  aquifers  if  the  fracturing  operations 
might  result  in  fluid  communication  between 
these  formations; 

(ii)  The  jurisdictional  agency  may  waive  the 
requirements  of  paragraph  (f)(9)(i)  of  this  sec¬ 
tion  if  it  determines  that  the  state  has  a  pro¬ 
gram  reasonably  designed  to  assure  that  no  dam¬ 
age  will  result  from  fracturing  operations,  to 
fresh  water  aquifers  which  are,  or  are  expected 
to  be,  used  as  domestic  or  agricultural  water 
supplies ;  and 

(10)  If  the  jurisdictional  agency  so  requires 
certified  copies  of  records  upon  which  the  ap¬ 
plicant  relied,  including  copies  of  the  juris¬ 
dictional  agency's  official  files. 

[Order  65,  45  FR  3894,  Jan.  21,  1980,  as  amended 
at  45  FR  13425,  Feb.  28,  1980;  45  FR  56046,  Aug. 
22,  1980;  45  FR  77430,  Nov.  24,  1980] 

§  274.206  Stripper  well  natural  gas. 

A  person  seeking  a  determination  for  purposes 
of  Subpart  H  of  Part  271  that  a  well  either 
qualifies  or  continues  to  qualify  as  a  stripper 
well  shall  file  an  application  with  the  juris¬ 
dictional  agency  which  contains  the  following 
items: 

(a)  Application  for  determination.  For  pur¬ 
poses  of  initially  qualifying  a  stripper  well, 
the  applicant  shall  file: 

(1)  FERC  Form  No.  121; 

(2)  Production  records,  if  available,  and  if 
not,  tax  records,  if  available,  or  verified 
copies  of  billing  statements  upon  which  the 
average  production  for  the  90-day  production 
period  is  based;  or,  if  so  permitted  by  the 
jurisdictional  agency's  filing  requirements, 
summaries  of  such  records  or  billing  statements; 

(3)  A  copy  of  the  results  of  any  tests  which 
establish  a  maximum  efficient  rate  of  flew  under 
§  271.807(a); 

(4)  Where  the  maximum  efficient  rate  of  flew 
for  the  well  has  not  been  established  under 
§  271.807(a): 

(i)  Production  records,  if  available,  and  if 
not,  tax  records,  if  available,  or  verified 


copies  of  billing  statements  for  the  12-months 
ending  on  the  last  day  of  the  90-day  production 
period  upon  which  the  application  is  based,  or 
if  so  permitted  by  the  jurisdictional  agency's 
filing  requirements,  summaries  of  such  records 
or  billing  statements;  or 

(ii)  A  copy  of  the  results  of  any  tests  which 
measure  the  production  capability  of  the  well, 
or  any  other  evidence  upon  which  the  jurisdic¬ 
tional  agency  could  establish  maximum  efficient 
rate  of  flew. 

(5)  Where  the  determination  is  deferred  pur¬ 
suant  to  §  271.807(b) (1) (ii)  or  (b)(2),  within 
90  days  after  the  last  day  of  the  deferred 
period,  production  data  for  the  deferred  period, 
including  the  90-day  production  period  upon 
which  the  application  is  based. 

(6)  The  number  of  days  natural  gas  was  pro¬ 
duced  during  the  90-day  production  period 
described  in  §  271.803(c)(2). 

(7)  The  number  of  days  natural  gas  was  not 
produced  during  the  90-day  production  period 
described  in  §  271.803(c)(2),  and 

(i)  A  description  of  the  state  law  or  con¬ 
servation  practice,  as  set  forth  in  §  271.803 
(d)  (2) ,  pursuant  to  which  the  well  did  not 
produce  on  any  such  day  or  days,  or 

(ii)  An  explanation  of  any  other  reason  the 
well  did  not  produce  on  any  such  day  or  days. 

(8)  The  production  records  for  crude  oil 
produced  form  the  well  for  the  90-day  production 
period  upon  which  the  application  is  based, 
or  if  no  crude  oil  was  produced  from  the  well, 
a  statement  under  oath  to  that  effect. 

(9)  If  the  well  is  a  multiple  completion 
well,  production  records  for  each  completion 
location  penetrated  by  the  well  bore: 

(i)  For  the  90-day  production  period  on  which 
the  application  is  based;  and 

(ii)  For  the  12-month  period  on  which  the 
maximum  efficient  rate  of  flow  presumption  is 
based,  if  applicable. 

(10)  A  statement  under  oath  (i)  that  the 
applicant  has  made,  or  has  caused  to  be  made 
pursuant  to  his  instructions,  a  diligent  search 
of  all  records  which  are  reasonably  available 
and  contain  information  relevant  to  the  deter¬ 
mination; 

(11)  Describing  the  search  made,  the  records 
reviewed,  and  the  results  of  this  search  and 
examination  upon  which  he  has  concluded  that  to 
the  best  of  his  information,  knowledge  and 
belief,  the  well  qualifies  as  a  stripper  well; 

(iii)  That  the  production  records,  tax  rec¬ 
ords,  billing  statements,  or  summaries  of  such 
records  or  billing  statement  relied  upon  in 
the  application  are  correct;  and 

(iv)  A  statement  that  the  applicant  has  no 
knowledge  of  any  other  information  which  is 
inconsistent  with  his  conclusion  that  the  well 
qualifies  as  a  stripper  well; 

(11)  If  the  jurisdictional  agency  so 
requires,  certified  copies  of  records  relied  on 
by  the  applicant  including  copies  of  the  agen- 
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cy's  official  files. 

( b )  Notice  by  an  operator  or  purchaser  of  an 
increase  in  production.  For  purpose  of  the 
notices  required  under  §  271.805,  the  person 
filing  shall  include: 

(1)  The  name  and  addresses  of  the  operator 
and  purchaser (s)  with  a  designation  of  who  is 
filing  the  notice; 

(2)  Identification  of  the  subject  well  and 
accurate  record  reference  to  the  original 
determination  qualifying  the  well  as  a  stripper 
well; 

(3)  The  monthly  production  reports,  tax  rec¬ 
ords  or  billing  statements  upon  which  the  notice 
is  based  for  the  period  of  production  in  ques¬ 
tion  or,  if  so  permitted  by  the  jurisdictional 
agency's  filing  requirements,  summaries  of  such 
records  or  billing  statements; 

(4)  A  statement  of  the  average  production  per 
production  day  for  the  period  in  question; 

(5)  A  statement  that  all  of  the  information 
contained  in  the  notice  is  true  to  the  best  of 
his  information,  knowledge  and  belief,  and  that 
the  notice  has  been  served  on  the  appropriate 
entities  specified  in  §  271.805(a)(3);  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency's  offi¬ 
cial  files. 

(c)  Determination  of  increased  production 
resulting  from  recognized  enhanced  recovery 

techniques .  For  purposes  of  a  determination 

under  §  271.805(e)  that  increased  production 
resulted  from  the  use  of  recognized  enhanced 
recovery  techniques,  the  applicant  shall  file: 

(1)  The  names  and  addresses  of  the  applicant 
and  purchaser ( s ) ; 

(2)  An  identification  of  the  well  and  accu¬ 
rate  reference  to  the  original  determination 
qualifying  the  well  as  a  stripper  well  and  the 
notice,  if  any,  filed  by  a  purchaser  pursuant 
to  §  271.805; 

(3)  The  well  completion  report; 

(4)  A  description  of  all  processes  used  and 
equipment  installed  together  with  all  dates  of 
use  or  installation  which  constitute  enhanced 
recovery  techniques; 

( 5 )  An  inventory  of  the  lease  and  production 
equipment  used  such  as  compression  facilities, 
pumps,  chokes  and  intermittors  for  the  well  for 
the  past  24  months  or,  if  less,  the  period  the 
well  has  been  in  production  prior  to  the  insti¬ 
tution  of  recovery  techniques; 

(6)  A  statement,  under  oath,  that  to  the 
best  of  his  information,  knowledge  and  belief, 
the  information  supplied  and  the  conclusions 
drawn  are  true,  that  the  operator  has  no  knowl¬ 
edge  of  any  information  not  described  in  the 
application  which  is  inconsistent  with  any  of 
his  conclusions;  and  that  the  petition  for  rec¬ 
ognized  enhanced  recovery  techniques  has  been 
served  on  the  jurisdictional  agency,  the  Com¬ 
mission,  and  any  purchaser;  and 

(7)  If  the  jurisdictional  agency  so  requires, 


certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency’s 
official  files. 

(d)  Designation  that  a  well  is  seasonally 
affected.  For  purposes  of  a  determination  under 
§  271.804(d)  that  a  well  is  seasonally  affected, 
the  applicant  shall. file: 

(1)  The  names  and  addresses  of  the  applicant 
and  purchaser ( s ) ; 

(2)  An  identification  of  the  well  and  accu¬ 
rate  record  reference,  if  applicable,  to  the 
original  determination  qualifying  the  well  as 
a  stripper  well  and  any  notice  filed  by  a  pur¬ 
chaser  pursuant  to  §  271.805; 

(3)  Production  records,  tax  records  or  bill¬ 
ing  statements  for  a  period  of  24  months, 
including  the  90-day  production  period  which  is 
the  subject  of  the  notice  by  the  operator  or 
the  purchaser  or,  if  so  permitted  by  the  juris¬ 
dictional  agency's  requirements,  summaries  of 
such  records  or  billing  statements; 

(4)  A  description  of  the  nature  of  the  sea¬ 
sonal  fluctuations  as  inferr&i  from  the  date 
supplied; 

(5)  A  statement,  under  oath,  that  the  pro¬ 
duction  records,  tax  records  or  billing  state¬ 
ments,  or  summaries  of  such  records  or  billing 
statements,  if  so  permitted  by  the  jurisdic¬ 
tional  agency's  filing  requirements,  relied 
upon  in  the  application  for  the  designation  are 
correct;  that  the  operator  has  no  knowledge  of 
any  information  not  described  in  the  application 
which  is  inconsistent  with  any  of  his  conclu¬ 
sions;  and  that  the  petition  for  seasonally 
affected  designation  has  been  served  on  the 
jurisdictional  agency,  the  Commission,  and  any 
purchase  r ;  and 

(6)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  the  records  relied  on  by 
the  applicant  including  copies  of  the  agency's 
official  files. 

[Order  65,  45  FR  3984,  Jan.  21,  1980,  as  amended 
at  15524,  Mar.  11,  1980] 

§  274.207  Alternative  filing  and  notice  re¬ 
quirements  . 

(a)  General .  Upon  written  application  by  a 
jurisdictional  agency  pursuant  to  this  section, 
the  Commission  may  approve: 

(1)  Filing  requirements  which  differ  from 
those  in  §§  274.201  through  274.206;  and 

(2)  Notice  requirements  which  differ  from 
those  in  §  274.104; 

(b)  Contents  of  applications.  Applications 
for  approval  of  alternative  filing  or  notice 
requirements  shall  include: 

(1)  Each  requirement  of  this  part  for  which 
an  alternative  is  proposed; 

(2)  A  description  of  the  specific  require¬ 
ments  which  will  replace  the  requirements  in 
paragraph  (b)(1)  of  this  section,  including  cop¬ 
ies  of  any  forms  to  be  used  by  the  agency; 
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(3)  The  reasons  for  requesting  approval  of 
each  alternative  requirement,  which  may  include 
the  fact  that  such  information  is  not  available; 
and 

(4)  The  basis  for  the  belief  that  filings 
under  the  alternative  filing  requirements  will 
provide  substantial  evidence  on  which  the 
jurisdictional  agency  may  base  a  determination 
or  that  notice  under  the  alternative  notice 
requirements  will  provide  the  Commission  with 
an  adequate  basis  upon  which  to  review  the 
determination . 

(c)  Commission  review  of  applications.  Upon 
receipt  of  an  application  pursuant  to  this  sec¬ 
tion,  the  Commission  shall  give  the  public  no¬ 
tice  of  such  application  and  after  review  of  any 
written  comments,  may  issue  an  order  approving 
the  alternative  requirements.  The  Commission 
will  publish  the  order  in  the  Federal  Register . 

(d)  Effective  date  of  alternative  filing  and 
notice  requirements.  (1)  With  respect  to  ap¬ 
plications  received  by  a  jurisdictional  agency 
after  the  effective  date  of  approval  of  alter¬ 
native  filing  requirements,  such  alternate 
requirements  as  are  specified  and  approved  in 
§  274.208  shall  apply  in  lieu  of  the  provisions 
of  §§  274.201  through  274.206. 

(2)  With  respect  to  determinations  made  by 
a  jurisdictional  agency  after  the  effective 
date  of  approved  alternative  notice  require¬ 
ments,  the  alternative  notice  requirements  as 
are  specified  and  approved  in  §  274.208  shall 
apply  in  lieu  of  the  provisions  of  §  274.104 
of  this  subpart. 

(e)  Termination  of  alternative  filing  and 
notice  requirements.  (T)  A  jurisdictional 
agency  may,  upon  notice  to  the  Commission,  dis¬ 
continue  the  use  of  any  alternative  filing  or 
notice  requirements  approved  under  this  sub¬ 
part. 

(2)  The  Commission  may,  after  a  public  com¬ 
ment  period  of  no  less  than  30  days,  give 
notice  to  a  jurisdictional  agency  that  the  Com¬ 
mission  has  terminated  its  approval  of  alter¬ 
native  filing  or  notice  requirements,  if  it 
finds  that  the  alternative  filing  or  notice 
requirements : 

(i)  Are  not  sufficient  to  carry  out  the  pur¬ 
pose  of  the  NGPA;  or 

(ii)  After  notice  and  opportunity  for  hear¬ 
ing,  the  jurisdictional  agency  has  not  complied, 
or  required  compliance,  with  the  alternative 
provisions . 

(3)  Applications  for  determinations  received 
by  jurisdictional  agencies  after  notice  of  ter¬ 
mination  of  the  applicability  of  alternative 
filing  requirements  pursuant  to  this  section  and 
§  274.208  shall  be  subject  to  the  filing 
requirements  set  forth  in  §§  274.201  through 
274.206. 

(4)  Notice  of  determinations  made  by  juris¬ 
dictional  agencies  after  notice  of  termination 
of  the  applicability  of  alternative  notice 
requirements  pursuant  to  this  section  and  §  274. 


208  shall  be  subject  to  the  notice  requirements 
set  forth  in  §  274.104. 

§  274.208  Alternative  filing  and  notice  re¬ 
quirements  accepted  by  the  Commis¬ 
sion. 

(a)  Certain  Infill  Wells  in  the  Blanco-Mesa- 
verde  and  Bas in-Dakota  Pools  in  New  Mexico. 

(1)  A  person  seeking  a  determination  for  pur¬ 
poses  of  Subpart  C  of  Part  271  that  an  infill 
well  in  New  Mexico,  drilled  in  accordance  with 
New  Mexico  Oil  Conservation  Division  Order  No. 
R-1670-T  in  the  Blanco-Mesaverde  pool  or  Order 
No.  R-1670-V  in  the  Bas  in-Dakota  pool,  is  a 
new,  onshore  production  well,  shall  file  with 
the  New  Mexico  jurisdictional  agency  or  the 
Area  Oil  and  Gas  Supervisor  of  the  United  States 
Geological  Survey,  as  appropriate,  an  applica¬ 
tion  which  contains,  in  lieu  of  the  information 
specified  in  §  274.204,  the  following  items: 

(1)  FERC  Form  No.  121; 

(ii)  The  well  couplet ion  report; 

(iii)  A  location  plat  which  locates  and  iden¬ 
tifies  the  State  law  proration  unit  (as  defined 
in  §  271.305(a)(2))  and  the  well  for  which  a 
determination  is  sought  and  all  other  wells 
within  the  State  law  proration  unit  in  which 
the  well  for  which  a  determination  is  sought 
is  located; 

(iv)  A  statement  by  the  applicant,  under 
oath:  (A)  That  the  surface  drilling  of  the 
well  for  which  he  seeks  a  determination  was 
begun  on  or  after  February  19,  1977; 

(B)  That  the  well  satisfies  any  applicable 
Federal  or  State  well  spacing  requirements; 

(C)  That  the  applicant  has  concluded  that  to 
the  best  of  his  information,  knowledge  and 
belief,  the  natural  gas  for  which  he  seeks  a 
determination  is  produced  from  a  new,  onshore 
production  well;  and 

(D)  That  the  applicant  has  no  knowledge  of 
any  other  information  not  described  in  the 
application  which  is  inconsistent  with  his 
conclusion. 

(v)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency's 
official  files;  and 

(vi)  A  statement  referencing  New  Mexico  Oil 
Conservation  Division  Order  No.  R-1670-T  if  the 
well  is  located  in  the  Blanco-Mesaverde  pool  or 
New  Mexico  Oil  Conservation  Division  Order  No. 
R-1670-V  if  the  well  is  located  in  the  Bas  in- 
Dakota  pool. 

(2)  With  respect  to  wells  to  which  this  sec¬ 
tion  applies,  receipt  by  the  Commission  of  a 
notice  of  determination  pursuant  to  §  274.104 
shall  be  deemed  to  satisfy: 

(i)  The  requirement  of  notice  to  the  Commis¬ 
sion  under  §  271.305(c);  and 

(ii)  The  requirement  of  §  271.305(b)(1)  that 
appropriate  geological  and  engineering  data  be 
included  in  the  notice  of  determination. 
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(b)  Certain  Infill  Wells  in  the  Ignatio  Blan¬ 
co  Field  in  La  Plata  and  Archuleta  Counties, 
Colorado  and  the  Wattenberg  Field  in  Adams  and 
Weld  Counties,  Colorado. 

( 1 )  A  person  seeking  a  determination  for  pur¬ 
poses  of  Subpart  C  of  Part  271  that  an  infill 
well  in  Colorado,  drilled  in  accordance  with  the 
Colorado  Department  of  Natural  Resources,  Oil 
and  Gas  Conservation  Commission's  Order  No.  112- 
46,  as  ratified  by  the  United  States  Geological 
Survey's  Oil  and  Gas  Supervisor  for  the  Southern 
Rocky  Mountain  Area,  in  the  Fruitland-Pictured 
Cliffs,  Mesaverde  or  Dakota-Morrison  Forma¬ 
tions,  Ignatio  Blanco  Field  is  a  new,  onshore 
production  well,  shall  file  with  the  Colorado 
jurisdictional  agency  or  the  Area  Oil  and  Gas 
Supervisor  of  the  United  States  Geological  Sur¬ 
vey,  as  appropriate,  an  application  which  con¬ 
tains,  in  lieu  of  the  information  specified 
in  §  274.204,  the  following  items: 

(1)  FERC  Form  No.  121; 

(ii)  The  well  completion  report; 

(iii)  A  location  plat  which  locates  and  iden¬ 
tifies  the  State  law  proration  unit  (as  defined 
in  §  271.305(a)(2))  and  the  well  for  which  a 
determination  is  sought  and  all  other  wells 
within  the  State  Law  proration  unit  in  which  the 
well  for  determination  is  sought  is  located; 

(iv)  A  statement  by  the  applicant,  under 
oath: 

(A)  That  the  surface  drilling  of  the  well  for 
which  he  seeks  a  determination  was  begun  on  or 
after  February  19,  1977; 

(B)  That  the  well  satisfies  any  applicable 
Federal  or  State  well  spacing  requirements ; 

(C)  That  the  applicant  has  concluded  that  to 
the  best  of  his  information,  knowledge  and 
belief,  the  natural  gas  for  which  he  seeks  a 
determination  is  produced  from  a  new,  onshore 
production  well;  and 

(D)  That  the  applicant  has  no  knowledge  of 
any  other  information  not  described  in  the 
application  which  is  inconsistent  with  his  con¬ 
clusion; 

(v)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency's 
official  files;  and 

(vi)  A  statement  referencing  Colorado's  Oil 
and  Gas  Conservation  Commission  Order  No.  112- 
46  if  the  well  is  located  in  the  Fruitland 
Pictured  Cliffs,  Mesaverde  or  Dakota-Morrison 
formations  of  the  Ignatio  Blanco  Field. 

( 2 )  A  person  seeking  a  determination  for  pur¬ 
poses  of  Subpart  C  of  Part  271  that  an  infill 
well  in  Colorado,  drilled  in  accordance  with 
the  Colorado  Department  of  Natural  Resources, 
Oil  and  Gas  Conservation  Cortmission '  s  Order  No. 
232-20  in  the  "J"  Sand  Formation  of  the  Watten¬ 
berg  Field  is  a  new,  onshore  production  well, 
shall  file  with  the  Colorado  jurisdictional 
agency  an  application  which  contains,  in  lieu 
of  the  information  specified  in  §  274.204, 
the  following  items: 


(i)  The  items  specified  in  clauses  (i) 
through  (v)  of  subparagraph  (1)  of  this  para¬ 
graph  ;  and 

(ii)  A  statement  referencing  Colorado's  Oil 
and  Gas  Conservation  Commission  Order  No.  232- 
20  if  the  well  is  located  in  the  "J"  Sand  Forma¬ 
tion  of  the  Wattenberg  Field. 

(3)  With  respect  to  wells  to  which  this  para¬ 
graph  applies,  receipt  by  the  Cormission  of  a 
notice  of  determination  applies,  receipt  by  the 
Commission  of  a  notice  of  determination  pursuant 
to  §  274.104  shall  be  deemed  to  satisfy: 

(i)  The  requirement  of  notice  to  the  Commis¬ 
sion  under  §  271.305(c);  and 

(ii)  The  requirement  of  §  271.305(b)(1)  that 
appropriate  geological  and  engineering  data  be 
included  in  the  notice  of  determination. 

(c)  Certain  Infill  Wells  in  the  Sussex  and 
Shannon  reservoirs  in  the  Spindle  Field  and  in 
the  Sussex  reservoir  in  the  Hairibert  Field  in 
Adams  and  Weld  Counties,  Colorado. 

( 1 )  A  person  seeking  a  determination  for  pur¬ 
poses  of  Subpart  C  of  Part  271  that  a  second 
well  drilled  in  accordance  with  the  Golorado 
Department  of  Natural  Resources'  Oil  and  Gas 
Conservation  Commission' s  Order  Nos.  304-5, 
250-12,  250-14,  250-16,  250-17,  250-19,  250-20, 
250-21,  and  250-23  in  the  Sussex  and  Shannon 
reservoirs  in  the  Spindle  Field  and  in  the 
Sussex  reservoir  in  the  Hambert  Field  in  Adams 
and  Weld  Counties,  Colorado  is  a  new,  onshore 
production  well,  shall  file  with  the  Colorado 
jurisdictional  agency  an  application  which  con- 
tians,  in  lieu  of  the  information  specified 
in  §  274.204,  the  following  items: 

(i)  FERC  Form  No.  121; 

(ii)  The  well  completion  report; 

( iii )  A  location  plat  which  locates  and  iden¬ 
tifies  the  State  law  proration  unit  (as  defined 
in  §  271.305(a)(2))  and  the  well  for  which  a  de¬ 
termination  is  sought  and  all  other  wells  with¬ 
in  the  State  Law  proration  unit  in  which  the 
well  for  which  a  determination  is  sought  is 
located ; 

(iv)  A  statement  by  the  applicant,  under 
oath: 

(A)  That  the  surface  drilling  of  the  well  for 
which  he  seeks  a  determination  was  begun  on  or 
after  February  19,  1977; 

(B)  That  the  well  satisfies  any  applicable 
Federal  or  State  well  spacing  requirements; 

(C)  That  the  applicant  has  concluded  that 
to  the  best  of  his  information,  knowledge  and 
belief,  the  natural  gas  for  which  he  seeks  a 
determination  is  produced  from  a  new,  onshore 
production  well;  and 

(D)  That  the  applicant  has  no  knowledge  of 
any  other  information  not  described  in  the 
application  which  is  inconsistent  with  his  con¬ 
clusion; 

(v)  If  the  jurisdictional  agency  so  requires, 
certified  copies  of  records  relied  on  by  the 
applicant  including  copies  of  the  agency's 
official  files;  and 
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(vi)  A  statement  referencing  Colorado's  Oil 
and  Gas  Conservation  Commission's  Order  Nos. 
304-5,  250-12,  250-14,  250-16,  250-17,  250-19, 
250-21,  or  250-23  as  appropriate. 

(2)  With  respect  to  wells  to  which  this  para¬ 
graph  applies,  receipt  by  the  Commission  of  a 
notice  of  determination  pursuant  to  §  274.104 
shall  be  deemed  to  satisfy: 

(i)  The  requirement  of  notice  to  the  Commis¬ 
sion  under  §  271.305(c);  and 

(ii)  The  requirement  of  §  271.305(b)(1)  that 
appropriate  geological  and  engineering  data  be 
included  in  the  notice  of  determination. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717  et 
seq. ;  Department  of  Energy  Organization  Act, 
42  U.S.C.  7107,  et  seq. ;  Exec.  Order  No.  12009, 
42  FR  46267;  Natural  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301,  et  seq. ) 


[Order  66,  45  FR  3900,  Jan.  21,  1980,  as  amended 
at  45  FR  12411,  Feb.  26,  1980] 

[45  FR  35323,  May  27,  1980] 

Subpart  C — Waivers 

SOURCE:  Order  41,  44  FR  48668,  Aug.  20,  1979, 
unless  otherwise  noted. 

§  274.301  Applicability. 

This  subpart  contains  the  procedures  by  which 
jurisdictional  agencies  and  the  Commission  may 
enter  into  agreements  under  which  jurisdiction¬ 
al  agencies  waive  to  the  Commission  authority 
to  make  the  determinations  set  forth  in  Subpart 
A  of  this  part. 

§  274.302  Requests  for  waiver. 

(a)  General.  A  jurisdictional  agency  may 
file  with  the  Commission  a  request  to  enter 
into  a  written  agreement  waiving,  in  whole  or 
in  part,  the  authority  of  the  jurisdictional 
agency  to  make  determinations  pursuant  to  Sub¬ 
part  A  of  this  part. 

(b)  Contents  of  requests.  Requests  filed 
pursuant  to  this  section  shall  include: 

(1)  The  name  of  the  jurisdictional  agency 

(2)  Each  class  of  determination  for  which  a 
waiver  is  sought; 

(3)  The  reasons  the  jurisdictional  agency 
believes  a  waiver  is  necessary;  and 

(4)  The  length  of  time  any  waiver  is  to 
remain  in  effect. 

(c)  Commission  action  on  requests.  After 
consideration  of  any  request  under  this  section, 
the  Commission  may  execute  a  written  agreement 
including : 

(1)  Provision  that  upon  written  acceptance  of 
the  agreement  by  the  jurisdictional  agency,  the 
Commission,  in  lieu  of  such  agency,  will  make 
the  determinations  waived  in  the  agreement,  and 


(2)  Any  terms  and  conditions  the  Commission 
deems  appropriate  with  respect  to  such  waiver, 
including  the  date  on  which  the  waiver  shall 
terminate ;  and 

(3)  The  effective  date  of  the  waiver. 

§  274.303  Termination  or  revocation  of  agree¬ 
ments. 

Agreements  pursuant  to  this  subpart  shall 
remain  in  effect  until  public  notice  of  the  fol¬ 
lowing  is  given  by  the  Commission: 

(a)  Expiration.  Notice  that  the  agreement  of 
waiver  has  expired  pursuant  to  a  term  or  condi¬ 
tion  of  the  waiver  agreement; 

(b)  Termination :  Notice  that  the  Commission 
has  received  written  notice  from  the  jurisdic¬ 
tional  agency  that  such  agency  terminates  the 
agreement  as  of  a  specific  date  and  assumes  the 
authority  to  make  determinations  under  Subpart  A 
of  this  part;  or 

(c)  Revocation :  Notice  that  the  Commission 
has  revoked  the  agreement  pursuant  to  a  term 
or  condition  of  the  waiver  agreement. 

§  274.304  Notice. 

The  Commission  shall  cause  public  notice  to 
be  made  of  agreements  of  waiver  and  of  any  ter¬ 
mination  or  revocation  of  a  waiver. 

Subpart  D — Delegations  to  State  Agencies 

SOURCE:  Order  41,  44  FR  48669,  Aug.  20,  1979, 
unless  otherwise  noted. 

§  274.401  Delegation  of  authority  to  receive 
certain  reports. 

(a)  Delegation .  The  Commission  may  delegate 
to  a  State  agency  the  authority  to  receive  the 
reports  required  by  §§  276.102(d)  and  276.103(d) 
to  be  filed  by  an  interastate  pipeline  pursuant 
to  sales  made  under  sections  105  and  106(b)  of 
the  NGPA. 

(b)  State  agency.  A  delegation  pursuant  to 
this  section  shall  be  made  only  to  a  State  agen¬ 
cy  with  jurisdiction  over  the  rates  and  charges 
of  the  intrastate  pipelines  required  to  make 
filings  under  §§  276.102(d)  and  276.103(d). 

(c)  Terms  of  the  delegation.  If  a  delega¬ 
tion  is  made  under  paragraph  (a)  of  this  section 
the  Commission  and  the  State  agency  shall 
execute  a  delegation  agreement  containing  such 
terms  and  conditions  as  the  parties  deem 
appropriate,  including  the  manner  in  which  the 
Commission  will  be  provided  with  such  copies 
of  the  reports  as  it  may  require.  Notice  of 
the  delegation  agreement  shall  be  published 
in  the  Federal  Register. 
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Subpart  E — Identification  of  State  and  Federal 
Jurisdictional  Agencies 

SOURCE:  Order  41,  44  FR  48669,  Aug.  20, 
1979,  unless  otherwise  noted. 

§  274.501  Jurisdictional  agency. 

(a)  Definition.  Except  as  provided  in  para¬ 
graph  (b) ,  "jurisdictional  agency"  means: 

(1)  With  respect  to  a  well  the  surface  loca¬ 
tion  of  which  is  on  the  OCS,  the  Federal  or 
State  agency  having  regulatory  jurisdiction 
with  respect  to  the  production  of  natural  gas. 
The  following  agencies  have  notified  the  Com¬ 
mission  of  their  authority  in  this  regard. 

(i)  For  OCS  wells  located  in  the  Gulf  Coast 
Region:  Area  Oil  and  Gas  Supervisor,  Suite 
336,  3301  N.  Causeway  Blvd.,  Metairie,  La. 

70010. 


(ii)  For  OCS  wells  located  in1  the  Atlantic 
Region-  Area  Oil  and  Gas  Supervisor,  Atlantic 
OCS  Operations,  Suite  204,  1725  K  Street,  N.W., 
Washington,  D.C.  20244. 

(iii)  For  OCS  wells  located  offshore  Alaska: 
Area  Oil  and  Gas  Supervisor,  P.0.  Box  259, 
Suite  109,  800  A  Street,  Anchorage,  AK  99510. 

(iv)  For  OCS  wells  located  offshore  Califor¬ 
nia:  Area  Oil  and  Gas  Supervisor,  7211  Federal 
Building,  300  North  Los  Angeles  Street,  Los 
Angeles,  CA  90012. 

(2)  With  respect  to  a  well  the  surface  loca¬ 
tion  of  which  is  on  lands  within  the  boundaries 
of  a  State  (including  Federal  lands  and  off¬ 
shore  State  lands ) ,  the  Federal  or  State  agency 
having  regulatory  jurisdiction  with  respect  to 
the  production  of  natural  gas.  The  following 
agencies  have  notified  the  Commission  of  their 
authority  in  this  regard: 


Jurisdictional  agency  for  wells  on — 


State  in  which  well  is  locatec 


Federal  lands 


Other  lands 


Alabama 


Alaska 


Arizona 


Arkansas 


California 


Colorado  (except  for  the 
west  ranges  of  the  New 
Mexico  Principal 
Meridian) . 

(  or) 

Colorado  (only  the  west 
ranges  of  the  New 
Mexico  Principal 
Meridian) . 


Florida 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  St.,  N.W.,  Washington, 

D. C.  20006. 

Area  Oil  and  Gas  Supervisor,  P.0. 
Box  259,  Suite  109,  800  A  Street, 
Anchorage,  AK  99510. 

Area  Oil  and  Gas  Supervisor,  P.0. 

Box  26124,  505  Marquette  Ave. , 

N.W. ,  Albuquerque,  NM  87125. 

Area  Oil  and  Gas  Supervisor,  6136 

E.  32nd  Place,  Tulsa,  OK  74135. 


Area  Oil  and  Gas  Supervisor,  7211 
Federal  Bldg.,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012. 


Area  Oil  and  Gas  Supervisor,  P.0. 

Box  2859,  2002  Federal  Building 
and  Post  Office,  Casper,  WY  82602. 


Area  Oil  and  Gas  Supervisor,  P.0. 
Box  26124,  505  Marquette  Ave., 
N.W.,  Albuquerque,  NM  87125. 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W.,  Wash¬ 
ington  ,  D.C.  2 0006 . 


Oil  and  Gas  Supervisor,  State 
Oil  and  Gas  Board,  Drawer  O, 
University,  AL  35486. 

Oil  and  Gas  Conservation 
Commission,  3001  Porcupine 
Drive,  Anchorage,  AK  99501. 

Oil  and  Gas  Conservation 

Commission,  Suite  420,  1645 
W.  Jefferson,  Phoenix,  AZ 
85007. 

Oil  and  Gas  Commission,  A 
Division  of  the  Arkansas 
Dept,  of  Commerce,  314  East 
Oak,  El  Dorado,  AR  71730. 

Department  of  Conservation, 
Division  of  Oil  and  Gas, 

1416  Ninth  St.,  Rm.  1316, 
Sacramento,  CA  95814. 

Oil  and  Gas  Conservation 
Commission,  1313  Sherman 
Street,  Rm.  721,  Denver, 

00  80203. 


Admin,  of  Oil  and  Gas,  Bureau 
of  Geology,  Dept,  of  Natural 
Resources,  903  W.  Tennessee 
St.,  Tallahasse,  FL  32304. 
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Jurisdictional  agency  for  wells  on — 


State  in  which  well  is  located 


Federal  lands 


Other  lands 


Georgia 


Idaho 


Illinois 


Indiana 


Kansas 


Kentucky. 

Louisiana 


Maryland 


Michigan. . . 
Mississippi 

Montana .... 


Nebraska 


Nevada 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  St.,  N.W. ,  Washington, 
D.C.  20006. 


Area  Oil  and  Gas  Supervisor,  7211 
Federal  Bldg. ,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20006. 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W.,  Wash¬ 
ington,  D.C.  20006. 


Area  Oil  and  Gas  Supervisor,  6136 
East  32nd  Place,  Tulsa,  OK  74135. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W.,  Wash¬ 
ington  ,  D.C.  20006 . 

Area  Oil  and  Gas  Supervisor,  6136 
East  32nd  Place,  Tulsa,  OK  74135. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W. ,  Wash¬ 
ington  ,  D.C.  20006 . 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20006. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W.,  Wash¬ 
ington  ,  D.C.  2 0006 . 

Area  Oil  and  Gas  Supervisor,  P.0. 
Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 


Area  Oil  and  Gas  Supervisor,  P.O. 
Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 
Area  Oil  and  Gas  Supervisor,  7211 
Federal  Bldg.,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012. 


Dept,  of  Natural  Resources, 
Geologic  &  Water  Resources 
Division,  19  Martin  Luther 
King  Drive ,  S .W . ,  Atlanta , 

GA  30334. 

Idaho  Public  Utilities  Com¬ 
mission,  Statehouse  Mail, 
Boise,  ID  83720. 

Dept,  of  Mines  and  Minerals, 
Oil  and  Gas  Division,  704 
Stratton  Office  Building, 

400  S.  Spring  Street, 
Springfield,  IL  62706. 

Dept,  of  Natural  Resources, 

Oil  and  Gas  Divison,  606 
State  Office  Bldg.,  100  N. 
Senate  Ave . ,  Indianapolis , 

IN  46204. 

Corporation  Conmission,  State 
Office  Building,  Topeka, 

KS  66612. 

Dept,  of  Mines  and  Minerals, 
Oil  and  Gas  Division,  Box 
680,  Lexington,  KY  40501. 

Office  of  Conservation,  Box 
44275,  Baton  Rouge,  LA 
70804. 

Energy  and  Coastal  Zone 
Administration,  Dept,  of 
Natural  Resources,  Tawes 
State  Office  Bldg. , 
Annapolis,  MD  21404. 

Dept,  of  Natural  Resources, 

Box  30028,  Lansing,  MI 
48909. 

State  Oil  and  Gas  Board,  Box 
1332,  Jackson,  MS  39205. 

Oil  and  Gas  Conservation  Div. , 
Dept,  of  Natural  Resources 
and  Conservation,  2535  St. 
Johns  Ave.,  Billings,  MT 
59102,  or  P.O.  BOX  217, 
Helena,  MT  59601. 

Oil  and  Gas  Conservation  Com¬ 
mission,  Box  399,  Sidney, 

NE  69162. 

Dept,  of  Conservation  and 
Natural  Resources,  Div.  of 
Mineral  Resources,  Capitol 
Complex,  201  S.  Fall  St., 
Carson  City,  NV  89710. 
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Jurisdictional  agency  for  wells  on- 


State  in  which  well  is  located 


Federal  lands 


Other  lands 


New  Mexico .  Area  Oil  and  Gas  Supervisor,  P.0. 

Box  26124,  Marquette  Ave.,  N.W., 
Albuquerque,  ISM  87125. 

New  York .  Area  Oil  and  Gas  Supervisor,  Suite 

204,  1725  K  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20006. 

North  Carolina .  Area  Oil  and  Gas  Superviosr,  Suite 

204,  1725  K  Street,  N.W.,  Wash¬ 
ington,  D.C.  20006. 

North  Dakota .  Area  Oil  and  Gas  Supervisor,  P.O. 

Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 

Ohio .  Area  Oil  and  Gas  Supervisor,  Suite 

204,  1725  K  Street,  N.W.  Wash¬ 
ington  ,  D.C.  20006 . 


Oklahoma  (except  the  Osage  Area  Oil  and  Gas  Supervisor,  6136 
Reservation).  East  32nd  Place,  Tulsa,  OK  74135. 

(or) 


Oklahoma  (Only  the  Osage 
Reservation) . 


Oregon 


Pennsylvania 


Superintendent,  Osage  Indian  Agency, 
Bureau  of  Indian  .Affairs,  U.S. 
Dept,  of  the  Interior,  Pawhuska , 
OK  74056. 

Area  Oil  and  Gas  Supervisor,  7211 
Federal  Bldg.,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W.,  Wash¬ 
ington,  D.C.  20006. 


South  Carolina 


South  Dakota 


Tennessee 


Texas  (East  of  the  100th 
Meridian ) . 

(or) 

Texas  (West  of  the  100th 
Meridian) . 


Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20006. 

Area  Oil  and  Gas  Supervisor,  P.O. 
Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 

Area  Oil  and  Gas  Supervisor,  Suite 
204,  1725  K  Street,  N.W. ,  Wash¬ 
ington,  D.C.  20006. 

Area  Oil  and  Gas  Supervisor,  6136 
East  32nd  Place,  Tulsa,  OK  74135. 


Area  Oil  and  Gas  Supervisor,  P.O. 
26124,  505  Marquette  Ave.,  N.W. 
Albuquerque,  NM  87125. 


Dept,  of  Energy  and  Minerals, 
Oil  Conservation  Divison, 

Box  2088,  Santa  Fe  NM  87501. 

Dept,  of  Environmental  Conser¬ 
vation,  Bureau  of  Mineral 
Resources,  50  Wolf  Road, 
Albany,  NY  12233. 

Dept,  of  Natural  Resources  and 
Cormrunity  Development,  512 
N.  Salisbury  Street, 

Raleigh,  NC  27611. 

Geological  Survey,  University 
Station,  Grand  Forks,  ND 
58202. 

Ohio  Department  of  Natural 
Resources,  1932  Belcher 
Drive,  Fountain  Square, 
Columbus,  OH  43224. 

Corporation  Commission,  Jim 
Thorpe  Building,  Oklahoma 
City,  OK  73105. 


Dept,  of  Geology  and  Mineral 
Industries,  1069  State 
Office  Bldg.,  Portland,  OR 
97201. 

Department  of  Environmental 
Resources,  Div.  of  Oil 
and  Gas  Regulation,  1205 
Kossman  Bldg.,  100  Forbes 
Ave.,  Pittsburgh,  PA  15222. 

South  Carolina  Public  Service 
Commission,  P.O.  Drawer 
11649,  Columbia,  SC  29211. 

Geological  Survey,  Science 
Center  University,  Ver¬ 
million,  SD  57069. 

State  Oil  and  Gas  Board,  G-5 
State  Office  Bldg. ,  Nash¬ 
ville,  TN  37219. 

Railroad  Commission,  Drawer 
12967,  Austin,  TX  78711. 
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Jurisdictional  agency  for  wells  on — 


State  in  which  well  is  located 


Federal  lands 


Other  lands 


Utah  (except  San  Juan 
County) 


(or) 


Area  Oil  and  Gas  Supervisor,  P.0. 
Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 


Div.  of  Oil,  Gas  and  Mining, 
Utah  Department  of  Natural 
Resources,  1588  West  North 
Temple,  Salt  Lake,  ITT  84116. 


Utah  (only  San  Juan  Area  Oil  and  Gas  Supervisor,  P.0. 

County)  Box  26124,  505  Marquette  Ave., 

N.W.,  .Albuquerque,  NM  87125. 

Virginia .  Area  Oil  and  Gas  Supervisor,  Suite 

204,  1725  K  Street,  N.W.,  Wash¬ 
ington  ,  D . C .  20006 . 

Washington .  Area  Oil  and  Gas  Supervisor,  7211 

Federal  Bldg.,  300  N.  Los  Angeles 
Street,  Los  Angeles,  CA  90012. 

West  Virginia .  Area  Oil  and  Gas  Supervisor,  Suite 

204,  1725  K  Street,  N.W.,  Wash¬ 
ington  ,  D . C .  20006 . 


Div.  of  Mines  and  Quarries, 
P.O.  Drawer  V,  Big  Stone 
Gap,  VA  24219. 

Oil  and  Gas  Supervisor,  Dept, 
of  Natural  Resources, 
Olympia,  WA  98504. 

Oil  and  Gas  Division,  Dept,  of 
Mines ,  State  Capitol, 
Charleston,  WV  25305. 


Wyoming 


Area  Oil  and  Gas  Supervisor,  P.O. 
Box  2859,  2002  Federal  Bldg,  and 
Post  Office,  Casper,  WY  82602. 


Oil  and  Gas  Conservation  Com¬ 
mission,  Box  2640,  Casper, 
WY  82602. 


(b)  Waiver.  In  the  case  of  any  determina¬ 
tion  to  which  a  waiver  made  under  Subpart  C  of 
Part  274  is  applicable,  "jurisdictional  agency" 
means  the  Commission. 

(c)  Federal  lands.  For  purposes  of  this 
section,  "Federal  lands"  means: 

(1)  All  lands  leased  under: 

(1)  The  Mineral  Lands  Leasing  Act,  as 
amended,  30  U.S.C.  §§  181  et  seq. ;  and 

(ii)  The  Mineral  Leasing  Act  for  Acquired 
Lands,  as  amended,  30  U.S.C.  351  et  seq. ; 

(2)  All  Indian  lands  which  are  under  the  su¬ 
pervision  of  the  United  States  Geological  Sur¬ 
vey  (30  CFR  Part  221);  and 

(3)  All  Indian  lands  which  are  under  the  su¬ 
pervision  of  the  Osage  Indian  Agency,  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the  Interi¬ 
or. 

(d)  Divided- interest  leases .  Unless  an 
agreement  under  paragraph  ( f )  of  this  section 
provides  otherwise,  where  a  well  is  located  on 
a  divided-interest  lease  involving  Federal  (or 
Indian)  and  private  (or  State)  ownership: 

(1)  The  Federal  jurisdictional  agency  shall 
make  the  determination  where  the  majority  lease 
interest  is  Federal  (or  Indian) ; 

(2)  The  State  jurisdictional  agency  shall 
rrake  the  determination  where  the  majority  lease 
interest  is  private  (or  State) ;  and 

(3)  The  State  jurisdictional  agency  shall 
make  the  determination  where  the  lease  interest 


is  divided  equally. 

(e)  Drilling  units.  Unless  an  agreement  un¬ 
der  paragraph  (f)  of  this  section  provides  oth¬ 
erwise,  where  a  drilling  unit  is  drained  by  two 
or  more  wells,  the  Federal  jurisdictional  agen¬ 
cy  shall  make  the  determination  if  the  comple¬ 
tion  location  of  the  well  in  question  is  lo¬ 
cated  on  a  Federal  (or  Indian)  lease,  and  the 
State  jurisdictional  agency  shall  make  the  de¬ 
termination  if  the  completion  location  of  the 
well  in  question  is  located  on  a  private  (or 
State)  lease. 

(f)  Agreements ♦  If  the  United  States  Geo¬ 
logical  Survey  and  any  State  jurisdictional 
agency  enter  into  an  agreement  authorizing  such 
determinations  under  Subpart  A  of  this  part 
with  respect  to  wells  located  on  Federal  lands, 
or  authorizing  the  U.S.  Geological  Survey  to 
make  such  determinations  with  respect  to  wells 
located  on  State  lands,  such  agreement  shall  be 
filed  with  the  Comnission.  Upon  the  filing  of 
such  an  agreement  the  agency  so  authorized  in 
the  agreement  shall  be  considered  the  jurisdic¬ 
tional  agency  with  respect  to  wells  on  the  de¬ 
signated  lands  to  the  extent  provided  in  the 
agreement. 
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4.  Regulations,  18  CFR  275,  Cornrdssion  De¬ 
terminations  and  Review  of  Jurisdictional  Agen¬ 
cy  Determinations,  Title  18  CFR,  revised  as  of 
April  1,  1980. 

PART  275 — COMMISSION  DETERMINATIONS  AND  REVIEW 
OF  JURISDICTIONAL  AGENCY  DETERMINATIONS 

Subpart  A — [Reserved] 

Subpart  B — Procedure  for  Commission  Review  of 
Jurisdictional  Agency  Determinations 

Sec. 

275.201  Publication  of  notice  from  jurisdic¬ 
tional  agency. 

275.202  Gommission  review  of  final  determina¬ 
tions  . 

275.203  Protests  to  the  Commission. 

275.204  Contents  of  protests  to  the  Conmission . 

275.205  Procedure  for  reopening  determina¬ 
tions. 

275.206  Confidentiality. 

Subpart  A — [Reserved] 

Subpart  B — Procedure  for  Commission  Review  of 
Jurisdictional  Agency  Determinations 

§  275.201  Publication  of  notice  from  jurisdic¬ 
tional  agency. 

Upon  receipt  of  notice  of  determination  by  a 
jurisdictional  agency  under  §  274.104,  the  Can- 
mission  shall  publish  notice  of  such  determina¬ 
tion  in  the  Federal  Register.  Such  notice  shall 
include : 

(a)  The  date  on  which  the  jurisdictional 
agency  notice  was  received; 

(b)  Certain  information  contained  in  FERC 
Form  No.  121; 

(c)  A  statement  that  the  application  and  a 
copy  or  description  of  other  materials  in  the 
record  on  which  such  determination  was  made  is 
available  for  inspection,  except  to  the  extent 
the  material  is  treated  as  confidential  under 
§  275.206,  at  the  offices  of  the  Commission; 
and 

(d)  A  statement  that  persons  objecting  to  the 
final  determination  may,  in  accordance  with  this 
subpart,  file  '  a  protest  with  the  Commission 
within  15  days  after  the  publication. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717  et 
seq. ,  Energy  Supply  and  Environmental  Coordina^ 
tion  Act  (15  U.S.C.  791,  et  seq. ;  National  Gas 
Policy  Act  of  1978,  Pub.  L.  95-621  Stat.  3350; 
Department  of  Energy  Organization  Act  Pub.  L. 
95-91,  E.O.  12009,  42  FR  46276) 

[43  FR  56608,  Dec.  1,  1978,  as  amended  at  44  FR 
34477,  June  15,  1979] 


§  275.202  Commission  review  of  final  determi¬ 
nations^ 

(a)  Review  by  Carmission.  Except  as  provid¬ 
ed  in  paragraphs  (b),  (c)  and  (d) "of  this  sec¬ 
tion,  a  determination  submitted  to  the  Corcmis- 
sion  by  a  jurisdictional  agency  shall  become 
final  45  days  after  the  date  on  which  the  Com¬ 
mission  received  notice  of  the  determination, 
unless  within  the  45  day  period,  the  Conmission: 

(1)  Makes  a  preliminary  finding  that: 

( 1 )  The  determination  is  not  supported  by 
substantial  evidence  in  the  record  on  which  the 
determination  was  made;  or 

(ii)  The  determination  is  not  consistent  with 
information  which  is  contained  in  the  public 
records  of  the  Conmission  and  which  was  not  part 
of  the  record  on  which  the  jurisdictional  agency 
made  the  determination;  and 

(2)  Issues  written  notice  of  such  preliminary 
finding,  including  the  reasons  for  the  prelimi¬ 
nary  finding.  Copies  of  the  written  notice  will 
be  sent  to  the  jurisdictional  agency  which  made 
the  determination,  to  the  persons  identified  in 
the  notice  under  §  274.104  of  such  determina¬ 
tion,  and  to  any  persons  who  have  filed  a  pro¬ 
test. 

(t>)  Incomplete  notice.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  this  section, 
the  45-day  period  for  Conmission  review  of  a 
determination  shall  not  begin  if: 

(1)  The  notice  forwarded  to  the  Conmission 
pursuant  to  Subpart  A  of  Part  274  does  not  con¬ 
tain  all  the  material  information  required  in 
§  274.104(a)(4),  (5),  and  (6). 

(2)  The  Conmission  notifies  the  jurisdic¬ 
tional  agency,  the  purchaser  and  the  parties  to 
the  proceeding  before  the  jurisdictional  agen¬ 
cy,  within  45  days  after  the  date  cn  which  the 
Carmission  receives  notice  of  the  determina¬ 
tion,  that  the  notice  is  incomplete . 

(c)  Withdrawal  of  Notice.  (1)  The  jurisdic¬ 
tional  agency  may  withdraw  a  notice  of  determi¬ 
nation  by  giving  notice  as  specified  in  para¬ 
graph  (c)(2)  of  this  section  at  any  time  prior 
to  the  issuance  of  a  final  order  with  respect 
to  such  determination  under  paragraphs  (g)(1) 
and  (g)(2)  of  this  section,  or  at  any  time 
prior  to  the  date  such  determination  becomes 
final  under  paragraphs  (a)  or  (g)(4)  of  this 
section.  Such  notice  shall  include  the  juris¬ 
dictional  agency's  reasons  for  the  withdrawal. 

(2)  Withdrawal  of  a  notice  of  determination 
shall  take  effect  at  such  time  as  the  jurisdic¬ 
tional  agency  has  notified  the  Conmission,  the 
parties  to  the  proceeding  before  the  agency,  and 
the  purchaser  of  such  withdrawal. 

(3)  Withdrawal  of  a  notice  of  determination 
shall  nullify  such  notice  of  determination. 

(d)  Withdrawal  of  Application.  (1)  An  ap¬ 
plicant  may  withdraw  an  application  for  a 
determination  which  is  before  the  Conmission  by 
giving  notice  as  specified  in  paragraph  (d)(2) 
of  this  section  at  any  time  prior  to  the 
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issuance  of  a  final  order  with  respect  to  such 
determination  under  paragraphs  (g)(1)  and  (g) 

(2)  of  this  section,  or  at  any  time  prior  to 
the  date  such  determination  becomes  final  under 
paragraphs  (a)  or  (g)(4)  of  this  section. 

(2)  Withdrawal  of  an  application  shall  take 
effect  at  such  time  as  the  applicant  has  noti¬ 
fied  the  Commission,  the  jurisdictional  agency 
and  the  purchaser. 

(3)  Withdrawal  of  an  application  shall  nul¬ 
lify  such  application  and  the  notice  of  deter¬ 
mination  of  such  application. 

(4)  The  applicant's  right  to  make  interim 
collections  under  Part  273  of  this  Chapter 
shall  cease  and  the  refund  obligations  of  Part 
273  of  this  chapter  shall  begin  when  the  with¬ 
drawal  takes  effect  under  this  paragraph. 

(e)  Public  notice.  The  Commission  shall 
publish  notice  of  the  preliminary  findings  in 
the  Federal  Register  and  shall  post  the  notice 
in  its  Office  of  Public  Information.  The 
notice  shall  set  forth  the  reasons  for  the  pre¬ 
liminary  finding. 

(f )  Procedures  following  notice  of  prelimi¬ 
nary  finding.  Any  State  or  Federal  agency  or 
any  person  may,  within  30  days  after  issuance 
of  the  preliminary  finding,  submit  written  com¬ 
ments  and  request  an  informal  conference  with 
the  Carmission  staff.  Any  jurisdictional  agen¬ 
cy,  any  State  agency  and  any  person  receiving 
notice  under  paragraph  (a)(2)  may  request  an 
informal  conference  with  the  Commission  staff. 
All  timely  requests  for  conferences  will  be 
granted.  Notice  of,  and  permission  to  attend, 
such  conferences  will  be  given  to  persons  iden¬ 
tified  in  paragraph  (a)(2)  of  this  section,  may 
request  an  informal  conference  with  the  Commis¬ 
sion  staff.  All  timely  requests  for  conferences 
will  be  granted.  Notice  of,  and  permission  to 
attend,  such  conferences  will  be  given  to  per¬ 
sons  identified  in  paragraph  (a)(2)  of  this  sec¬ 
tion,  and  to  State  or  Federal  agencies  or  per¬ 
sons  who  submitted  comments  under  this  para¬ 
graph. 

(g)  Final  orders.  (1)  In  any  case  in  which 
a  protest  was  filed  with  the  Commission  pursu¬ 
ant  to  this  subpart  and  a  preliminary  finding 
was  issued,  the  Commission  shall  issue  a  final 
order  within  120  days  after  issuance  of  the 
preliminary  finding. 

(2)  In  any  case  in  which  no  protest  was 
filed  with  the  Carmission  pursuant  to  this  sub¬ 
part,  and  a  preliminary  finding  was  issued, 
the  Carmission  may  issue  a  final  order  within 
120  days  after  issuance  of  the  preliminary 
finding. 

(3)  A  final  order  issued  under  paragraphs  (g) 
(1)  or  (2)  of  this  section  shall  either  affirm, 
reverse,  or  remand  the  determination  of  the 
jurisdictional  agency.  Such  order  shall  state 
the  specific  basis  for  the  Carmission1  s  action. 
Notice  of  the  issuance  of  such  order  shall  be 
given  to  the  jurisdictional  agency,  to  partic¬ 
ipants  in  the  proceeding  before  the  jurisdic¬ 


tional  agency,  and  to  participants  in  the  pro¬ 
ceeding  before  the  Commission  under  paragraph 
(f)  of  this  section  and  under  §  275.203. 

(4)  In  the  event  that  the  Carmission  fails 
to  issue  a  final  order  within  120  days  after 
issuance  of  the  preliminary  finding,  the  de¬ 
termination  of  the  jurisdictional  agency  shall 
became  final. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717,  et 
seq. ;  Energy  Supply  and  Environmental  Coordina¬ 
tion  Act,  15  U.S.C.  791,  et  seq. ;  Natural  Gas 
Policy  Act  of  1978,  Pub.  L.  95-621,  92  Stat. 
3350;  15  U.S.C.  3301-3342,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91,  42  U.S.C.  7107 
et  seq. ;  E.O.  12009,  42  FR  46267) 


[43  FR  56608,  Dec.  1,  1978,  as  amended  at  44 
FR  34477,  June  15,  1979;  Order  41,  44  FR  48671, 
Aug.  20,  1979;  44  FR  66789,  Nov.  21,  1979] 

§  275.203  Protests  to  the  Carmission. 

(a)  Who  may  file.  Any  person  may  file  a  pro¬ 
test  with  the  Commission  with  respect  to  a 
determination  of  a  jurisdictional  agency  within 
15  days  after  the  publication  of  notice  of  that 
determination  pursuant  to  §275.201  of  this 
subpart. 

(b)  Grounds .  Protests  nay  be  based  only  on 
the  grounds  that  the  final  determination  is: 

(1)  Not  supported  by  substantial  evidence; 

(2)  Not  consistent  with  information  which  is 
contained  in  the  public  records  of  the  Commis¬ 
sion  and  which  was  not  part  of  the  record  on 
which  the  determination  was  made; 

(3)  Not  consistent  with  information  submit¬ 
ted  with  the  protest  for  inclusion  in  the  public 
records  of  the  Commission,  which  information 
was  not  part  of  the  record  on  which  the  deter¬ 
mination  was  made;  or 

(4)  Not  based  on  an  application  which  com¬ 

plied  with  the  filing  requirements  set  forth  in 
Subpart  B  of  Part  274,  or  alternative  filing 
requirements  approved  pursuant  to  §  274.207. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717, 
et  seq. ;  Energy  Supply  and  Environmental  Co¬ 
ordination  Act,  15  U.S.C.  791,  et  seq. ;  Natural 
Gas  Policy  Act  of  1978,  Pub.  L.  95-621,  92  Stat. 
3350;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  E.O.  12009,  42  FR  46267) 

[43  FR  56603,  Dec.  1,  1978,  as  amended  at  44  FR 
34477,  June  15,  1979] 

§  275.204  Contents  of  protests  to  the  Ccnmis- 
sion. 

Each  protest  shall  include: 

(a)  An  identification  of  the  determination 
protested; 

(b)  The  name  and  address  of  the  person  filing 
the  protest; 
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(c)  A  statement  of  whether  or  not  the  person 
filing  the  protest  participated  in  the  proceed¬ 
ing  before  the  jurisdictional  agency,  and  if 
not,  the  reason  for  his  nonparticipation; 

(d)  A  statement  of  the  effect  the  determina¬ 
tion  will  have  on  the  protestor; 

(e)  A  statement  of  the  precise  grounds  under 
§  275.203  for  the  protest,  and  all  supporting 
documents  or  references  to  any  information 
relied  on  which  is  in  the  record  on  which  the 
determination  is  based  or  is  in  or  to  be  in¬ 
serted  in  the  public  files  of  the  Commission; 
and 

(f)  A  statement  that  the  protestor  has  serv¬ 
ed,  in  accordance  with  §§  1.17  and  1.51  of  this 
chapter,  a  copy  of  the  protest  together  with 
all  supporting  documents  on  the  jurisdictional 
agency  and  all  persons  listed  in  the  notice  of 
determination  pursuant  to  §  274.104(a)(1)  of 
this  subchapter. 

(Natural  Gas  Policy  Act  of  1978,  Pub.  L.  95- 
621,  92  Stat.  3350) 

[43  FR  56603,  Dec.  1,  1978,  as  amended  at  45 
FR  17131,  Mar.  18,  1980] 

§  275.205  Procedure  for  reopening  determina- 
tions . 

(a)  Grounds .  At  any  time  subsequent  to  the 
time  a  determination  becomes  final  pursuant  to 
this  subpart,  the  Commission,  on  its  cwn  motion, 
or  in  response  to  a  petition  file!  by  any  person 
aggrieved  or  adversely  affected  by  the  determi¬ 
nation,  may  reopen  the  determiantion  if  it 
appears  that: 

(1)  In  making  the  determination,  the  Comnis- 
sion  or  the  jurisdictional  agency  relied  on  any 
untrue  statement  of  material  fact;  or 

(2)  There  was  omitted  a  statement  of  material 
fact  necessary  in  order  to  make  the  statements 
made  not  misleading,  in  light  of  the  circum¬ 
stances  under  which  they  were  made  to  the  juris¬ 
dictional  agency  or  the  Commission. 

(b)  Contents  of  petition.  A  petition  to  re¬ 
open  the  determination  proceedings  shall  con¬ 
tain  the  following  information,  under  oath: 

( 1 )  Tire  name  and  address  of  the  person  filing 
the  petition; 

(2)  The  interest  of  the  petitioner  in  the 
outcome  of  the  determination  proceeding; 

(3)  The  statement  of  material  fact  that  is 
alleged  to  be  untrue  or  omitted; 

(4)  A  statement  explaining  why  the  outcome  of 
the  determination  proceeding  would  have  been 
different  had  the  statement  or  amission  not 
occur  el;  and 

(5)  Copies  of  all  documents  relied  on  by  the 
Petitioner,  or  references  to  such  documents  if 
they  are  contained  in  the  public  files  of  the 
Commission. 

(c)  Procedures  after  reopening .  In  the 
event  the  Commission  reopens  a  determination 


pursuant  to  this  section  it  shall: 

(1)  Give  notice  to  the  jurisdictioaal  agency 
and  all  persons  who  ■  participated,  before  both 
that  agency  and  the  Commission,  in  the  proceed¬ 
ings  resulting  in  the  determination  in  question; 

(2)  Permit  the  jurisdictional  agency  and 
other  persons  receiving  notice  pursuant  to  sub- 
paragraph  ( 1 )  to  submit  whatever  documentary 
evidence  such  agency  or  persons  deem  relevant; 
and 

(3)  Take  such  other  action  or  hold  or  cause 
to  be  held  such  proceedings  as  it  deems  neces¬ 
sary  or  appropriate  for  a  full  disclosure  of 
the  facts. 

(d)  Final  order  of  Commission.  Within  150 
days  after  issuance  of  the  notice  under  para¬ 
graph  (c)(1)  of  this  section,  the  Commission 
shall  issue  a  final  order.  If  the  Commission 
finds  that  the  grounds  referred  to  in  paragraph 
(a)  of  this  section  exist,  it  shall  vacate  the 
determination,  and  if  appropriate,  order  refund 
or  other  action.  The  right  to  collect  the  pre¬ 
viously  determined  maximum  lawful  price  shall 
terminate  on  the  date  of  the  order  vacating  the 
determination . 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717,  et 
seq. ;  Energy  Supply  and  Environmental  Coordina^ 
tion  Act,  15  U.S.C.  791,  et  seq.;  Natural  Gas 
Policy  Act  of  1978,  Pub.  L.  ~ 95-621,  92  Stat. 
3350;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  E.O.  12009,  42  FR  46267) 

[43  FR  56603,  Dec.  1,  1978,  as  amended  at  44  FR 
34477,  June  15,  1979] 

§  275.206  Confidentiality . 

(a)  Except  as  provided  in  paragraph  (b),  the 
Ccrrmission  will  accord  confidential  protection 
to,  and  not  disclose  to  the  public,  any  informa¬ 
tion  submitted  to  the  Commission  by  a  jurisdic¬ 
tional  agency  under  §  274.104(a)(4),  if: 

(1)  The  jurisdictional  agency,  on  its  own 
motion  or  on  request  of  the  applicant,  afforded 
such  information  confidential  treatment  before 
the  jurisdictional  agency;  and 

(2)  The  agency  order  or  the  applicant's  re¬ 
quest  stated  grounds  for  confidential  treatment 
which  fall  within  one  of  the  exemptions  de¬ 
scribed  in  paragraphs  (1)  through  (9)  of  5 
U.S.C.  552(b). 

(b)  Upon  receipt  of  a  request  for  disclosure 
°f  information  treated  as  confidential  under 
paragraph  (a) ,  the  Commission  will  determine 
in  accordance  with  5  U.S.C.  552  whether  the 
information  is  exempt  under  5  U.S.C.  552(b). 
If  it  determines  the  information  is  not  ex¬ 
empt,  the  information  will  be  made  public. 
If  it  determines  that  the  information  is  ex¬ 
empt,  the  Commission  will  not  make  it  public 
unless  the  Commission  determines  that  its  con¬ 
duct  of  the  proceeding  to  review  the  juris¬ 
dictional  agency  determination  requires  making 
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such  information  available  to  the  public  or  to 
particular  parties,  subject  to  such  conditions 
(including  a  protective  order)  as  the  Comnis- 
sion  rray  prescribe.  Before  making  any  informa¬ 
tion  public  under  this  paragraph,  the  Comnis- 
sion  shall  provide  at  least  5  days  notice  to  the 
person  who  submitted  the  information.  Such 
notice  shall  be  sent  to  telegraph. 

(Natural  Gas  Act,  as  amended,  15  U.S.C.  717,  et 
seq. ;  Energy  Supply  and  Environmental  Coordina¬ 
tion  Act,  15  U.S.C.  791,  et  seq.  ;  Natural  Gas 
Policy  Act  of  1978,  Pub.  L.  95-621,  92  Stat. 
3350;  Department  of  Energy  Organization  Act, 
Pub.  L.  95-91,  E.O.  12009,  42  FR  46267) 

[43  FR  56603,  Dec.  1,  1978,  as  amended  at  44  FR 
34478,  June  15,  1979;  45  FR  17131,  Mar.  18, 
1980] 


■ 


J.  30  CFR  250,  Oil  and  Gas  and  Sulphur 

Operations  in  the  Outer  Continental 

Shelf,  Title  30  CFR,  revised  as  of  July 
1,  1979,  amended  by:  44  FR  53693,  Sep¬ 
tember  14,  1979;  44  FR  61892,  October 

26,  1979;  45  FR  15142-44,  March  7,  1980; 
45  FR  20464-65,  March  28,  1980;  45  FR 

29285,  May  2,  1980;  45  FR  37816-18,  June 
5,  1980;  45  FR  43256,  June  26,  1980;  45 
FR  74471,  November  10,  1980;  and  45  FR 
81563,  December  11,  1980. 

1 .  Preamble,  30  CFR  250,  Oil  and  Gas  and 
Sulphur  Operations;  excluding  Sections  250.34 

Exploration,  Development,  and  Production  Activ¬ 

ities;  250.50-51,  Unitization;  and  250.57,  Air 
Quality;  44  FR  61886,  October  26,  1979. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in  the  Outer 
Continental  Shelf 

AGENCY:  U.S.  Geological  Survey,  Department  of 
the  Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  incorporates  the  modifica- 
tions  of  30  CFR  Part  250  required  to  conform  to 
the  Outer  Continental  Shelf  Lands  Act  Amend¬ 
ments  of  1978,  92  Stat.  629  (herein  referred  to 
as  the  "Act" ) .  A  proposed  rule  was  published 
on  March  12,  1979,  in  the  Federal  Register  (44 
FR  13527).  This  rule  describes  new  procedures 
and,  to  the  extent  required,  modifications  of 
existing  practices  and  procedures  that  govern 
oil  and  gas  and  sulphur  operations  in  the  Outer 
Continental  Shelf  (OCS) .  The  more  important 
changes  are:  (1)  The  establishment  of  a  "Reme¬ 
dies  and  Penalties"  procedure  which  implements 
the  civil  penalty  requirements  of  section  24 
of  the  Act;  and  (2)  the  revision  of  the  provi¬ 
sions  of  section  250.12  to  incorporate  the  new 
lease  suspension  and  cancellation  provisions 
of  sections  5,  11,  and  25  of  the  Act.  Part 
250,  as  modified,  also  contains  changes  design¬ 
ed  to  make  it  more  readable  as  directed  by 
Executive  Order  12044  and  43  CFR  Part  14. 

DATE:  This  rule  shall  become  effective  Decem¬ 
ber  13,  1979. 

ADDRESSES:  A  copy  of  this  final  rule  may  be 
obtained  from  the  following  offices  of  the 
Geological  Survey: 

Chief,  Conservation  Division,  U.S.  Geological 
Survey,  National  Center-Mail  Stop  620,  Reston, 


Virginia  22092. 

Conservation  Manager-Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street,  N.W.,  Suite  204, 
Washington,  D.C.  20006. 

Conservation  Manager-Gulf  of  Mexico  Region, 
U.S.  Geological  Survey,  336  Irtperial  Office 
Building,  P.O.  Box  7944,  Metairie,  Louisiana 
70010. 

Conservation  Manager-Western  Region,  U.S.  Geo¬ 
logical  Survey,  345  Middlefield  Road,  Menlo 
Park,  California  94025. 

Area  Oil  and  Gas  Supervisor-Pacific  Area,  U.S. 
Geological  Survey,  1340  West  Sixth  Street,  Room 
160,  Los  Angeles,  California  90017. 

Area  Oil  and  Gas  Supervisor  -  Alaska  Area,  U.S. 
Geological  Survey,  800  "A"  Street,  Suite  109, 
Anchorage,  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  Branch  of  Marine  Oil  and  Gas 
Operations,  Conservation  Division,  U.S.  Geo¬ 
logical  Survey,  National  Center-Mail  Stop  620, 
Reston,  Virginia  22092  (703)  860-7531. 

SUPPLEMENTARY  INFORMATION: 

Background.  On  September  18,  1978,  the  Act 
was  signed  into  law.  Certain  provisions  of  the 
Act  supersede  the  existing  practices  and  pro¬ 
cedures  and  necessitate  their  revision.  In 
addition,  on  March  23,  1978,  the  President 
issued  Executive  Order  12044  directing  execu¬ 
tive  Agencies  to  make  regulations  as  simple 
and  clear  as  possible.  By  Federal  Register 
notice  of  March  12,  1979  (44  FR  13527),  the 
Department  of  the  Interior  published  proposed 
revisions  to  30  CFR  Part  250,  Oil  and  Gas  and 
Sulphur  Operations  in  the  OCS.  The  notice 
explained  that  mast  of  the  proposed  changes 
were  designed  to  eliminate  unnecessary  and  re¬ 
dundant  provisions,  to  reorganize  Part  250  into 
a  more  coherent  program,  and  to  assure  that 
the  provisions  of  the  regulations  are  written 
in  clear  English. 

Garments.  A  total  of  22  sets  of  corments 
and  recommendations  were  timely  submitted  in  re¬ 
sponse  to  the  invitation  contained  in  the  notice 
of  proposed  rule  published  March  12,  1979. 
The  comments  and  recommendations  varied  widely 
in  their  nature,  scope,  and  content.  They 
presented  the  views  of  2  environmental  organi¬ 
zations,  5  State  and  Federal  Government  Agen¬ 
cies,  and  15  oil  and  gas  companies  and  trade 
organizations . 

Public  Hearings.  Oral  testimony  relating  to 
the  proposed  revision  of  30  CFR  Part  250  was 
also  taken  at  a  public  hearing  held  in  Washing¬ 
ton,  D.C.,  on  May  8,  1979. 
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Differences  Between  Proposed  Rule  and  Final 
Rule.  The  differences  between  the  provisions 
of  the  final  rule  published  today  and  the 
proposed  rule  are  the  result  of  the  Department's 
efforts  to  incorporate  the  oorrments  of  the 
public,  to  make  the  provisions  of  the  final 
rule  clearer,  and  to  insure  conformance  with 
the  Act. 

DISCUSSION  OF  MAJOR  COMMENTS 
GENERAL  COMMENTS 

Dual  regulation.  Several  respondents  corrmen- 
ted  that  a  clearer  identification  of  the  admin¬ 
istrative  responsibilities  of  the  Geological 
Survey  and  other  Agencies,  both  within  and 
outside  the  Department  of  the  Interior,  is 
needed.  The  regulations  issued  by  this  notice 
apply  only  to  those  responsibilities  and  author¬ 
ities  of  the  Secretary  of  the  Interior  under 
the  Act  and  other  laws  applicable  to  oil  and 
gas  and  sulphur  activities  on  the  OCS,  which 
the  Geological  Survey  administers.  The  Act  and 
other  statutes  applicable  to  the  OCS  establish 
responsibilities  and  authorities  for  Agencies 
other  than  the  Department  of  the  Interior.  For 
example,  section  22(a)  of  the  Act  requires  the 
Secretary  of  the  Interior,  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is  oper¬ 
ating,  and  the  Secretary  of  the  Army  to  enforce 
safety  and  environmental  regulations  pursuant 
to  the  Act.  These  regulations  are  not  intended 
to  duplicate,  and  are  not  inconsistent  with, 
the  regulations  of  other  Agencies.  In  fact, 
section  21(f)(1)  of  the  Act  requires  that  the 
Secretary  of  the  Interior  consult  with  the 
heads  of  other  appropriate  Departments  and  Agen¬ 
cies  to  assure  that  inconsistent  or  dupli¬ 
cative  requirements  are  not  imposed.  We  do 
not  believe,  however,  that  these  regulations 
should  delineate  the  OCS-related  responsibili¬ 
ties  of  any  Agency  except  the  Geological  Sur¬ 
vey. 

Need  for  regulatory  analysis.  Several  re¬ 
spondents  indicated  that  implementation  of  the 
regulations,  as  proposed,  represents  a  signif¬ 
icant  regulatory  action  and,  pursuant  to  Exec¬ 
utive  Order  12044,  requires  preparation  of  a 
regulatory  analysis.  Prior  to  the  publication 
of  the  preposed  modifications  of  30  CFR  Part 
250,  the  Geological  Survey  prepared  a  Negative 
Declaration  and  Regulatory  Analysis.  The  docu¬ 
ment  examined  the  criteria  for  determining 
whether  the  proposed  revisions  to  the  regula¬ 
tions  constituted  a  significant  regulatory  ac¬ 
tion.  The  review  resulted  in  a  determination 
that  the  proposed  revision  of  30  CFR  Part  250 
to  implement  the  Act  did  not  constitute  a  sig¬ 
nificant  regulatory  action. 

A  review  of  that  determination,  in  light  of 
the  comments  of  respondents,  failed  to  show  any 
basis  for  changing  this  determination.  We  there¬ 
fore  reject  the  contention  that  a  regulatory 
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analysis  is  called  for  by  the  criteria  set  out 
in  Executive  Order  12044. 

Identity  of  official  to  administer  regula¬ 

tions  .  Several  respondents  expressed  concern 
over  the  designation  of  the  Director  of  the 
Geological  Survey  as  the  responsible  official 
for  administering  the  regulations  in  30  CFR 
Part  250.  Current  regulations  identify  the 
Supervisor  as  the  responsible  official.  Res¬ 
pondents  indicated  that  the  proposed  change 
would  tend  to  create  delays  and  confusion,  and 
would  disrupt  the  present  system  which  has 
worked  well  for  many  years.  We  have  not  adopt¬ 
ed  the  suggestion  to  designate  the  Supervisor 
as  the  Geological  Survey  official  administer¬ 
ing  these  regulations.  However,  the  change 
incorporated  into  these  regulations  will  not 
appreciably  alter  present  practices  and  proce¬ 
dures  under  which  the  Area  Oil  and  Gas  Supervi¬ 
sors  and  District  Supervisors  administer  the 
provisions  of  30  CFR  Part  250.  Most  of  the 
authorities  previously  delegated  to  the  super¬ 
visor  through  the  regulations  will  be  dele¬ 
gated  to  the  Supervisor  or  a  comparable  offi¬ 
cer  through  a  Delegation  of  Authority  from 
the  Director.  This  approach  anticipates  a 
pending  reorganization  of  the  Conservation 
Division  which  will  modify  the  organizational 
structure  of  offices  at  the  Region,  Area,  and 
District  levels. 

Effective  date  of  rule.  One  respondent  noted 
that  the  notice  of  proposed  rule  gave  on  effec¬ 
tive  date  for  the  final  rule.  This  notice  iden¬ 
tifies  the  effective  date  of  these  regulations 
as  December  13,  1979,  because  this  is  the 

date  the  regulations  in  section  250.34  of  this 
part  will  be  effective. 

SECTIQN-BY-SECTION  DISCUSSION 

GENERAL  PROVISIONS 

Section  250.1  Purpose  and  authority 

Two  respondents  suggested  minor  language 
changes  to  indicate  that  the  revised  regulations 
will  be  applicable  to  leases  issued  after  the 
effective  date  for  the  revised  regulations. 
This  recommendation  was  not  adopted.  The 
regulations  in  this  Part  are  applicable  to  all 
operations  conducted  under  a  lease  issued  or 
maintained  under  the  Act.  Therefore,  the  re¬ 
gulations  are  applicable  to  all  leases  issued 
under  section  8  or  validated  under  section  6 
of  the  Act.  The  establishment  of  a  Decem¬ 
ber  13,  1979,  effective  date  addresses  the 

need  for  leadtime  to  make  required  procedural 
changes . 

Section  250.2  Definitions 

Several  respondents  recommended  that  the  term 
"affected  State"  be  defined  more  precisely. 
Adoption  of  the  definition  of  "affected  State" 


proposed  by  notice  in  the  Federal  Register  of 
June  7,  1978  (43  FR  24710),  was  recommended  by 
some  respondents.  We  have  not  adopted  this 
recomnendation.  Whether  a  State  is  an  affected 
State  under  the  criteria  established  under  sec¬ 
tion  201(f)  of  the  Act  depends  on  the  proposed 
OCS  activities  and  the  location  and  significance 
of  onshore  activities  relating  to  those  OCS 
activities.  No  further  action  will  be  taken  on 
the  notice  published  June  7,  1978  (43  FR  24710), 
which  tentatively  identified  "affected  States." 
For  purposes  of  the  regulations  in  Part  250,  the 
identification  of  "affected  States"  will  be 
made  on  a  case-by-case  basis  by  the  Director 
or  the  Director's  designee. 

A  number  of  respondents  requested  the  develop¬ 
ment  of  a  definition  for  "affected  local  govern¬ 
ment"  and  a  revision  in  the  proposed  defini¬ 
tion  of  "area  adjacent  to  a  State. " 

The  new  definition  of  "affected  local  govern¬ 
ment"  reflects  the  congressional  intent  to  pro¬ 
vide  Governors  of  affected  States  with  a 
degree  of  discretion  in  the  identification  of 
affected  local  governments.  The  new  definition 
of  "area  adjacent  to  a  State"  was  taken  from 
paragraph  4(a)(2)  of  the  OCS  Lands  Act . 

Several  respondents  suggested  revisions  to 
the  proposed  definition  of  "correlative 
rights".  One  suggestion  was  to  delay  pub¬ 
lishing  a  definition  of  correlative  rights 
until  revisions  to  the  regulations  governing 
unitization,  pooling,  and  drilling  agreements 
are  published.  These  recommendations  have 
been  rejected.  There  appears  to  be  confusion 
over  what  is  meant  by  "correlative  rights." 
The  term  "correlative  rights"  does  not  in¬ 
dicate  an  ownership  of  the  minerals  in  place. 
Instead,  it  applies  to  the  lessee's  rights  to 
explore  for  and  to  develop  and  produce  oil  and 
gas  from  the  leasehold.  As  long  as  these 
rights  are  not  unfairly  restricted,  as  com¬ 
pared  to  the  rights  of  lessees  on  adjacent 
leaseholds,  the  lessee's  correlative  rights 
have  been  protected.  One  means  for  protecting 
correlative  rights  is  the  limitation  of  the  num¬ 
ber  of  wells  that  can  be  drilled  in  a  field, 
pool,  or  like  area,  i.e.,  wellspacing.  The 
responsibility  and  authority  for  placing  lim¬ 
itations  on  the  number  of  wells  drilled  to  a 
given  reservoir  are  found  in  §  250.17  and  OCS 
Order  No.  11. 

A  number  of  respondents  recommended  that  the 
definition  of  "drilling  operations"  be  broad¬ 
ened  to  include  such  things  as  waiting  for 
severe  weather  to  subside  or  moving  off  loca¬ 
tion.  These  recommendations  have  not  been 
adopted.  Instead,  the  definition  of  "drill¬ 
ing  operations"  have  been  modified  to  clearly 
indicate  that  the  physical  penetration  of  the 
seafloor,  in  preparation  to  create  a  borehole, 
is  required. 

One  respondent  recommended  that  the  preposed 
definition  of  "exploration"  be  expanded  to  in¬ 
clude  onshore  support  and  administrative  ac¬ 


tivities  necessitated  by  offshore  exploration. 
This  recommendation  has  not  been  adopted.  The 
onshore  support  and  administration  activities 
relating  to  the  offshore  exploration  activities 
of  a  lessee  were  not  viewed  by  Congress  as  a 
preper  element  to  be  included  in  the  definition 
of  exploration  activities.  (See  section  2(k)  of 
the  Act (43  U.S.C. 1333) . ) 

One  respondent  indicated  that  the  definition 
of  "fair  market  value"  is  insufficient  and  that 
guidelines  should  be  included  to  indicate  h cm 
the  Secretary  will  make  "fair  market  value" 
determinations.  We  have  rejected  this  recom¬ 
mendation.  Although  the  definition  used  has 
been  modified  to  make  the  language  more  clear, 
it  is  similar  to  the  definition  found  in  sec¬ 
tion  201  of  the  Act.  Also,  the  guidelines 
used  by  the  Director  to  make  value  determina¬ 
tions  are  contained  in  a  different  section  of 
the  regulations  (i.e.,  §  250.64). 

After  reviewing  the  comments  on  §  250.80 
(i.e.,  "Remedies  and  Penalties"),  we  decided 
to  change  the  title  "Hearing  Officer"  to 
"Reviewing  Officer"  because  we  feel  that  title 
more  precisely  reflects  the  role  these  indi¬ 
viduals  will  play  in  the  process  outlined  in 
§  250.80.  Also,  we  decided  to  include  a  def¬ 
inition  of  "Reviewing  Officer"  in  §  250.2. 

A  number  of  respondents  recommended  the  de¬ 
letion  of  the  proposed  definition  of  "knowingly 
and  willfully. "  They  argued  that  this  term  is 
well  defined  in  case  law  and  that  it  is 
unnecessary  for  the  Department  to  attempt  a 
refinement  of  the  standard  administratively. 
We  agree  and  have  deleted  the  definition  from 
the  final  rule. 

The  definition  of  "minerals"  has  been  modified 
to  conform  to  the  definition  of  minerals  in  43 
CFR  3300.0-5  published  in  the  Federal  Register 
on  June  29,  1979  (44  FR  38277). 

One  respondent  suggested  that  the  proposed 
definition  of  "production"  be  shortened  by 
deleting  the  statement  that  the  definition  of 
production  depends  on  the  context  in  which  the 
term  is  used.  This  suggestion  has  not  been 
adopted.  The  meaning  of  the  term  "production" 
varies  as  to  the  context  in  which  it  is  used. 
Thus,  it  is  appropriate  for  the  definition  of 
"production"  to  state  that  the  specific  meaning 
depends  on  the  context  in  which  the  word  is 
used. 

One  respondent  recommended  that  the  proposed 
definition  of  "violation"  be  expanded  to  cover 
violations  of  acts  other  than  the  Act  and  the 
regulations  promulgated  under  the  Act.  This 
recommendation  has  not  been  adopted.  Section 
24  of  the  Act  explicitly  states  that  the  Secre¬ 
tary  is  empowered  to  enforce  "***  any  provi¬ 
sion  of  this  Act,  any  regulation  or  order 
issued  under  this  Act,  or  any  term  of  a  lease, 
license,  or  permit  issued  pursuant  to  this 
Act. " 

A  number  of  respondents  recommended  the 
expansion  of  the  proposed  definition  of  "waste 
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of  oil  and  gas"  to  include  the  "production  of 
oil  or  gas  in  excess  of  transportation  facili¬ 
ties"  because  this  language  is  contained  in 
existing  regulations.  This  recommendation  has 
not  been  adopted.  The  language  in  question 
was  not  used  in  the  proposed  rule  because  the 
current  and  predicted  shortages  of  domestically 
produced  oil  and  gas  make  it  unnecessary.  We 
continue  to  believe  that  the  language  is  not 
needed. 

One  respondent  recommended  changes  in  the 
proposed  definition  of  "well  reworking  opera¬ 
tions."  The  definition  has  been  refined  to 
indicate  more  clearly  that  work  needed  to 
increase  the  capability  of  a  service  well  to 
perform  a  needed  service,  and  work  which  is 
related  to  cleanout  operations  to  increase  or 
restore  production  also  constitute  well  rework¬ 
ing  operations. 

Section  250.3  Data  and  information  to  be  made 
available  to  the  public. 

This  section  appeared  as  §  250.97  in  the  pro¬ 
posed  rule.  It  has  been  moved  to  §  250.3  in 
the  final  rule  because  we  believe  that  the 
contents  of  the  section  more  properly  fall 
under  the  "General  Provisions"  portion  of  the 
regulations  in  Part  250. 

Section  250.4  Privileged  and  proprietary  data 
and  information  to  be  made  available  to  affect¬ 

ed  States. 

The  provisions  of  this  section  have  been 
added  to  iirplement  the  provisions  of  section 
8(g)  of  the  Act. 

Section  250.5  Effect  of  regulations  on  provis¬ 
ions  of  section  6  leases. 

This  section  appeared  as  §  250.100  in  the 
preposed  rule.  It  has  been  moved  to  §  250.5  in 
the  final  rule  because  we  believe  that  the 
contents  of  the  section  more  properly  fall 
under  the  "General  Provisions"  portion  of  the 
regulations  in  Part  250. 

JURISDICTION  AND  FUNCTIONS  OF  THE  DIRECTOR 
Section  250.10  Jurisdiction. 

Several  reconmendations  were  received  with 
reference  to  this  section.  Two  respondents 
suggested  that  language  be  added  to  make  it 
clear  that  the  Director's  jurisdiction  covers 
activities  conducted  pursuant  to  a  lease.  We 
adopted  this  recommendation  because  there  are 
activities,  such  as  fishing  within  the  area 
covered  by  a  leasehold,  that  are  not  subject  to 
the  jurisdiction  of  the  Director. 


Section  250 . 1 1  Functions . 

Several  respondents  recommended  changes  in 
the  proposed  provisions  describing  the  func¬ 
tions  of  the  Director.  Some  suggested  the 
elimination  of  language  which  they  felt  created 
an  imbalance  between  protection  of  the  environ¬ 
ment  and  orderly  energy  resource  development. 
Still  others  recommended  broadening  the  func¬ 
tions  by  making  a  specific  reference  to  the 
need  to  protect  marine  sanctuary  and  fishery 
resources.  We  have  rejected  these  recommenda¬ 
tions.  The  functions  listed  have  been  derived 
from  the  provisions  of  the  Act,  and  any  effort 
to  constrict  or  expand  these  functions  would 
be  inconsistent  with  the  provisions  of  the 
Act.  Section  250.11(a)(5)  has  been  expanded  to 
indicate  that  the  Director's  consultation  pro¬ 
cess  may  also  include  executives  of  affected 
local  governments  and  other  interested  parties. 
We  view  the  phrase  "other  interested  parties" 
as  including  lessees  and  permittees  whose 
interests  may  be  affected  by  an  action  of  the 
Director. 

Section  250.12  Suspension  of  operations  and 
lease  cancellation. 

Several  respondents  submitted  comments  and 
recommendations  for  the  reorganization  of  this 
section  and  its  modification  to  make  the  pro¬ 
visions  more  logical  and  readable.  Tt>  the 
maximum  extent  practicable,  these  comments  and 
recommendations  have  been  adopted. 

While  these  modifications  incorporate  many 
changes  suggested  by  respondents,  some  were 
rejected.  For  example,  the  suggestions  that 
the  lease  term  be  suspended  while  exploration 
plans  are  processed  under  §  250.34-1  or  while 
development  and  production  plans  are  being  pro¬ 
cessed  pursuant  to  §  250.34-2  have  not  been 
adopted.  It  is  the  Department's  view  that  it 
is  the  lessee's  responsibility  to  assure  that 
comprehensive  exploration  plans  are  submitted 
and  carried  out  early  enough  in  the  initial 
term  of  a  lease  to  allow  for  the  discovery  and 
delineation  of  hydrocarbon  accumulations,  and 
to  prepare  and  submit  a  schedule  for  the  expe¬ 
ditious  initiation  of  production.  Similarly, 
we  rejected  the  recommendation  that  a  suspension 
not  become  effective  until  30  days  following 
the  lessee's  receipt  of  notice  of  the  suspen¬ 
sion.  Suspensions,  particularly  suspensions  for 
protection  of  the  environment,  are  designed 
to  meet  special  situations  which  may  demand 
immediate  action. 

Several  respondents  commented  upon  the  pro¬ 
posed  provisions  of  §  250.12(d) (2) (i) (now  §  250. 
12(d)(1)),  which  spelled  out  the  Director's 
authority  to  require  a  lessee  to  conduct  site- 
specific  studies  to  identify  and  evaluate  the 
cause ( s )  of  the  hazard(s)  generating  a  sus¬ 
pension,  the  potential  damage  from  the  haz¬ 
ard  ( s ) ,  and  the  mitigating  measures  for  the 
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hazard(s).  Some  supported  this  provision,  but 
many  opposed  it  for  varying  reasons.  As  a 
result  of  these  comments,  the  text  of  §  250.12 
(d)(1)  has  been  modified  to  indicate  that  cost 
of  the  studies  will  be  borne  by  the  lessee 
unless  the  Director  arranges  for  the  cost  to 
be  borne  by  a  party  other  than  the  lessee.  We 
did  not  adopt  the  recommendation  that  the  Di¬ 
rector  1  s  report ,  which  is  to  be  made  to  the 
Secretary  on  the  basis  of  the  study  conducted 
under  §  250.12(d)(1),  be  made  available  for  pub¬ 
lic  comment  prior  to  being  finalized  and  for¬ 
warded  to  the  Secretary.  This  approach,  how¬ 
ever,  does  not  preclude  the  Director  frctn 
inviting  public  coirrrment  on  the  report. 

Several  respondents  questioned  the  provision 
of  §  250.12(d)(2)  (iv)  of  the  proposed  rule  which 
limited  suspensions  to  5  years.  This  provision 
has  been  dropped  from  the  final  rule,  and 
language  from  section  5(a)(2)(A)  and  (B)  of  the 
Act  has  been  incorporated  as  §  250.12(e). 

One  respondent  recommended  that  the  hearing 
procedures  to  be  followed  before  a  lease  is 
cancelled  be  described  in  detail  in  these  reg¬ 
ulations.  This  suggestion  has  not  been  adopted 
because  hearing  procedures  are  clearly  spelled 
out  in  other  regulations  of  the  Department 
(see:  43  CFR  Part  4).  Since  any  effort  to  can¬ 
cel  a  lease  would  be  taken  by  an  authorized 
representative  of  the  Secretary,  tire  action 
would  be  subject  to  appeal  pursuant  to  Depart¬ 
ment  regulations.  Then,  depending  on  the  facts 
of  tire  case,  the  lease  may  be  cancelled  admin¬ 
istratively  subject  bo  judicial  review  in  ^  a 
U.S.  District  Court,  or  cancelled  through  the 
initiation  of  cancellation  proceedings  in  the 
U.S.  District  Court. 

Several  respondents  reconmended  that  the  pro¬ 
visions  of  §  250.12  recognize,  where  apprcpa-i 
ate,  the  ability  to  cancel  a  lease  pursuant  to 
subsection  (5)  (a)  (2)  of  the  Act.  This  sugges¬ 
tion  has  been  adopted  and  has  had  a  signifi 
cant  bearing  on  the  overall  organization  of 
the  section. 

Several  respondents  reconmended  that  provi¬ 
sions  relating  to  the  cancellation  of  leases 
for  failure  to  submit  a  development  and  produc¬ 
tion  plan  provide  an  exemption  for  leases  in 
the  western  Gulf  of  Mexico.  We  believe  the 
Act  allows  the  Department  to  continue  to  re¬ 
quire  the  submission  of  development  and  produc¬ 
tion  plans  for  leases  in  the  western  Gulf  of 
Mexico  and  that  such  an  exemption  would,  there¬ 
fore,  be  inappropriate. 

i 

Section  250.13  Temporary  approvals. 

Two  respondents  suggested  that  temporary 
approvals  are  really  advance  approvals  and  that 
the  title  of  the  section  should  be  changed 
accordingly.  We  did  not  adept  this  reccmmenda— 
tion.  The  approvals  granted  under  this  section 
are  temporary  because  they  are  contingent  upon 
subsequent  official  confirmation.  We  also  re¬ 


jected  the  recommendation  that  temporary  appro¬ 
vals  be  granted  only  after  public  review, 
because  the  whole  purpose  of  this  section  is  to 
give  the  Geological  Survey  the  administrative 
flexibility  it  needs  to  promptly  and  efficiently 
deal  with  a  wide  variety  of  day-to-day  circum¬ 
stances  . 

Section  250.15  Drilling  and  abandonment  of 
wells. 

A  number  of  respondents  suggested  dropping 
the  phrase  "no  longer  used"  frcrn  §  250.14(a). 
They  pointed  out  that  wells  that  are  not  being 
used  may  still  be  useful  and  should,  therefore, 
not  be  abandoned.  We  have  adopted  the  recom¬ 
mended  change.  Also,  the  language  of  §  250.15 
(a)  has  been  modified  to  make  it  clear  that 
the  Director  must  determine  that  an  unused 
well  is  no  longer  useful  before  requiring  a 
lessee  to  abandon  it.  The  language  has.  also 
been  modified  to  make  it  clear  that  drilling 
and  other  operations  pursuant  to  a  lease  must 
be  conducted  in  accordance  with  a  plan  approved 
or  prescribed  by  the  Director  in  accordance 
with  the  regulations  in  30  CFR  Part  250. 

Section  250.16  Well  potentials  and  permissible 
flow. 

and 

Section  250.17  Well  spacing. 

The  recommendation  that  environmental  consid¬ 
erations  be  incorporated  in  these  provisions 
has  not  been  adopted.  The  regulations  in  these 
sections  are  directed  to  the  proper  development 
and  productions  of  oil  and  gas  accumulations 
by  wells  on  the  OCS.  Environmental  consider¬ 
ations  that  are  applicable  to  these  wells  are 
addressed  in  other  sections  of  the  regulations 
in  this  Part. 

Section  250.18  Right  of  use  and  easement. 

One  respondent  pointed  out  that  §§  250.18  and 
250.19  (Platforms  and  Pipelines)  ignore  the 
environmental  protection  requirements  of  sec¬ 
tion  5(e)  of  the  Act.  As  the  respondent  points 
out,  section  5(e)  of  the  Act  relates  to 
"rights-of-way"  through  the  OCS.  What  the 
respondent  apparently  did  not  recognize  is 
that  the  provisions  of  §§  250.18  and  250.19 

relate  to  grants  of  "rights  of  use  and  ease¬ 
ments"  and  not  grants  of  "rights-of-way". 
Rights  of  use  and  easements  for  pipelines  are 
addressed  in  section  5(f)  of  the  Act  and  not 
section  5(e).  However,  platforms  and  pipelines 
clearly  involve  the  application  of  technologies 
which,  if  they  failed,  would  have  a  signifi¬ 
cant  effect  on  safety,  health,  or  the  environ¬ 
ment.  For  this  reason,  they  are  subject  to 
the  provisions  of  section  21(b)  of  the  Act. 
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We  have,  therefore,  added  language  to  make  it 
clear  that  the  best  available  and  safest  tech¬ 
nologies,  as  defined  by  section  21(b)  of  the 
Act,  must  be  used. 

Several  respondents  suggested  modification  of 
§  250.18(c)  to  include,  as  one  of  the  uses  for 
which  pipelines  can  be  constructed  on  the  OCS, 
the  delivery  of  production  to  a  point  of  trans¬ 
fer.  This  recommendation  has  not  been  adopted. 
Instead,  we  have  incorporated  the  specific 
language  of  section  5(f)(2)  of  the  Act  to  de¬ 
scribe  the  pipelines  under  the  Geological  Sur¬ 
vey's  jurisdiction.  The  reconmendation  that 
the  Director's  authority  be  expanded  to  include 
grants  of  rights  of  use  and  easement  to  State 
lessees  has  not  been  adopted.  Rights  of  use 
and  easements  can  only  be  granted  to  Federal 
lessees.  State  lessees  wishing  to  obtain  a 
right-of-way  across  the  OCS  must  apply  for 
a  grant  from  the  Bureau  of  Land  Management. 
Finally,  the  reconmendation  that  §  250.18(b)(3) 
be  modified  to  permit  a  lessee  a  period  of  30 
days  to  corrment  on  an  application  submitted  by 
another  lessee  has  not  been  adopted.  However, 
as  new  written,  the  lessee  of  any  land  affected 
by  a  grant  of  a  right  of  use  and  easement  must 
be  notified  and  given  an  opportunity  to  comment 
on  the  application  for  a  right  of  use  and  ease¬ 
ment. 

Section  250.19  Access  to  platforms. 

The  reconmendation  that  this  section  be  modi¬ 
fied  to  recognize  that  the  best  available  and 
safest  technologies  nust  be  applied  to  plat¬ 
forms  and  pipelines  has  been  adopted  through 
the  modifications  made  in  §  250.18.  Section 
250.19  has  been  revised  and  renamed  to  limit 
the  scope  of  its  provisions  to  the  Department's 
access  to  platforms. 

Section  250.21  Reduction  of  royalty  or  net 
profit  share. 

Several  respondents  recommended  that  one  cri¬ 
terion  for  granting  a  royalty  reduction  should 
be  continued  production.  This  reconmendation 
has  not  been  adopted.  Hcwever,  if  a  well  is  in 
danger  of  being  abandoned  because  of  an  uneco¬ 
nomic  rate  of  production,  the  lessee  should  be 
able  to  demonstrate  that  the  continuance  of 
that  well  in  production  would  actually  represent 
an  increase  in  production  when  compared  with 
the  volume  of  production  that  would  come  from 
the  lease  if  the  well  were  abandoned.  Thus,  a 
reduction  in  royalty  could  be  granted  to 
"increase  production"  if  the  Director  deter¬ 
mines  that  such  a  reduction  is  justified. 

One  respondent  reconmended  that  a  lessee 
should  not  be  required  to  show  full  information 
regarding  carved  out  interests.  This  recommen¬ 
dation  has  not  been  adopted.  We  believe  that 
requests  for  reductions  in  royalty  or  net  prof¬ 
it  share  should  be  justified  by  a  full  dis¬ 


closure  of  all  information  relevant  to  the  re¬ 
quest. 

REQUIREMENTS  FOR  LESSEES 

Subsection  250.30  Lease  terms,  regulations. 
waste,  damage,  and  safety.  ~ 

One  respondent  suggested  that  making  oral 
orders  effective  when  issued  deprived  lessees 
of  an  opportunity  to  comment  on  the  order.  The 
circumstances  under  which  oral  orders  are  issued 
are  usually  such  that  there  is  no  time  for 
notice  or  comment.  We  have,  therefore,  decided 
to  maintain  the  language  contained  in  the  pro¬ 
posed  rule. 

Three  respondents  recommended  that  the  threat 
of  harm  or  damage  referred  to  in  subsection 
250.30(b)  should  be  qualified  by  incorporating 
language  which  appears  in  section  5(a)(1)(B)  of 
the  Act  ( i .  e . ,  that  there  must  be  a  serious , 
irreparable,  or  immediate  threat).  We  have  not 
adopted  the  qualifying  language.  Section  5(a) 

( 1 ) (B )  relates  to  circumstances  under  which 
a  lease  must  be  suspended,  whereas  this  provi¬ 
sion  deals  with  the  degree  of  protection  les¬ 
sees  are  required  to  provide  on  a  day-to-day 
basis.  We  believe  that  a  lessee's  daily  acti¬ 
vities  on  a  leasehold  must  provide  a  level  of 
protection  that  is  well  above  the  level  of 
protection  which  would  result  in  a  lease  suspen¬ 
sion  under  section  5(a)(1)(B). 

Section  250.33  Drilling  and  production  oblicra- 
tions .  '  - 

Several  respondents  argued  that  the  Secretary 
does  not  have  the  authority  to  require  the 
lessee  to  drill  a  well.  We  disagree  with  this 
argument.  Section  5  of  the  Outer  Continental 
Shelf  Lands  Act  of  1953  provides  the  Secretary 
with  the  authority  and  this  has  been  strength¬ 
ened  by  the  language  in  the  Act.  Implicit  in 
this  mandate  is  the  authority  to  require  the 
submission  of  plans  because  wells  must  be  drill¬ 
ed  in  accordance  with  an  approved  plan. 

Section  250.34  Exploration  development  and 
production  plans.  ~  '  - 

Regulations  in  this  section  were  published  as 
a  final  rule  on  September  14,  1979,  in  the 
Federal  Register.  They  will  be  effective  Decem¬ 
ber  13,  1979. 

Section  250.35  Effect  of  drilling  or  well  re- 
working  on  lease  term. 

Several  respondents  expressed  concern  that 
the  proposed  language  of  §  250.35  failed  to 
recognize  a  situation  where  a  lease  was  beyond 
its  primary  term  when  production  ceases.  Lan¬ 
guage  has  been  added  to  subsection  250.35(a) 
to  make  it  clear  that,  when  a  lease  is  beyond 
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its  primary  term  and  producion  ceases,  the 
lease  will  not  expire  if  drilling  or  well 
reworking  operations  are  started  within  90  days 
after  production  ceases. 

Section  250.37  Marking  platforms,  structures, 
and  wells. 

The  recommendation  that  the  lessee 1 s  name  not 
be  required  on  each  well  on  a  platform  has  been 
adopted. 

Section  250 . 38  Well  records. 

The  recommendation  that  the  regulation  state 
that  the  Director  shew  cause  for  requiring 
reports  or  records  that  are  not  customarily 
required  frem  all  lessees  has  not  been  adopted. 
Although  there  are  specific  records  and  reports 
which  the  Director  requires  of  all  lessees, 
there  are  reports  and  records  that  are  only 
required  under  specific  or  unusual  circum¬ 
stances.  If  a  lessee  believes  that  the  Direc¬ 
tor  should  be  denied  access  to  records  or 
reports  not  customarily  required  from  all  les¬ 
sees,  the  lessee  can  appeal  for  relief  pursu¬ 
ant  to  30  CFR  Part  290. 

Section  250.39  Tests,  surveys,  and  samples. 

A  number  of  respondents  recommended  that  the 
tests,  surveys,  and  samples  referred  to  in 
this  section  should  be  performed  "when  required 
by  the  Director."  This  language  appears  in 
existing  regulations,  but  was  dropped  in  the 
preposed  rule.  The  lessee  is  responsible  for 
designing  and  carrying  out  adequate  sampling, 
testing,  and  surveying  programs  which  are  essen¬ 
tial  for  safe  and  efficient  operations.  Given 
the  mandates  of  the  Act,  we  believe  that  the 
mandatory  language  is  appropriate  and  reason¬ 
able  and  have,  therefore,  rejected  this 
recommendation .  This  is  also  the  rationale  for 
rejecting  the  recommendation  that  the  lessee 
be  given  seme  sort  of  veto  pewer  over  whether 
or  not  the  samples,  tests,  and  surveys  are 
performed.  When,  in  the  Director  s  opinion, 
the  sanpling,  testing,  and  surveying  programs 
of  the  lessee  are  inadequate,  the  Director  has 
the  authority  to  require  the  lessee  to  initiate 
and  conduct  the  sanpling,  testing,  and  survey¬ 
ing  activities  necessary  to  assure  the  ade¬ 
quacy  of  the  programs. 

Section  250.40  Directional  survey. 

One  respondent  recommended  that  the  regula¬ 
tions  specify  an  interval  between  test  points 
in  drilling  wells.  This  recommendation  was 
not  adopted  because  an  interval  is  already 
specified  in  the  CCS  Order  No.  2. 


Section  250.42  Treatment  of  production. 

Two  respondents  reconmended  that  this  section 
be  modified  to  recognize  that  certain  bidding 
systems  provided  for  in  section  205  of  the  Act 
do  not  call  for  the  payment  of  royalty.  We 
have  not  adopted  this  recommendation  because 
all  of  the  bidding  systems  currently  in  use 
require  the  payment  of  royalty,  and  we  believe 
it  is  understood  that  if  and  when  a  system  is 
used  which  does  not  require  the  payment  of 
royalty,  then  no  royalty  would  be  due  under 
§  250.42. 

Section  250.43  Pollution  and  waste  disposal. 

One  respondent  recommended  that  §  250.43(b)  be 
modified  to  limit  the  lessee's  responsibility 
for  control  and  cleanup  of  pollution  to  some¬ 
thing  less  than  "total"  because  the  respondent 
believed  the  provision  is  unreasonable.  This 
recommendation  has  not  been  adopted.  The  pro¬ 
vision  as  written,  conforms  to  the  provisions 
of  section  304  of  Title  III  of  the  Act.  Also, 
two  respondents  recommended  deleting  language 
that  indicates  that  the  cleanup  shall  be  at 
the  expense  of  the  lessee  because  others  might 
legitimately  be  responsible  for  some  of  the 
costs.  Once  again,  this  recommendation  was 
rejected  because  it  is  inconsistent  with  the 
provision  of  section  304  of  Title  III  of  the 
Act. 

Section  250.44  Borehole  abandonment . 

Two  respondents  recommended,  that  a  specific 
requirement  be  added  to  the  regulations  that 
the  wellheads  of  abandoned  wells  be  removed  to 
a  sufficient  depth  to  prevent  obstructions  to 
commercial  fishing  in  the  area.  This  recom¬ 
mendation  has  not  been  adopted  because  the 
specific  details  for  well  abandonment  are  con¬ 
tained  in  OCS  Order  No.  3,  vhich  prohibits 
leaving  obstructions  which  may  interfere  with 
commercial  fishing  operations. 

Section  250.45  Accidents,  fires  and  malfunc¬ 
tions  ♦ 

Several  respondents  recommended  that  the 
scope  of  the  Director's  jurisdiction,  as  com¬ 
pared  to  that  of  other  agencies  having  paral¬ 
lel  jurisdictions  (e.g. ,  the  Coast  Guard),  be 
clarified.  Language  has  been  adopted  to  indi¬ 
cate  that  the  accidents,  fires,  and  malfunc¬ 
tions  referred  to  in  this  section  relate  to 
activities  associated  with  operations  pursuant 
to  a  lease. 

Section  250.47  Sales  contracts. 

This  section  has  been  clarified  to  indicate 
that  the  term  "all  contracts"  includes  all 
contract  modifications  such  as  amendments  and 
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terminations . 

Section  250.49  Royalty,  net  profit  share,  and 
rental  payments. 

This  section  has  had  clarifying  language  added 
to  indicate  that  the  payments  of  rentals,  royal¬ 
ties,  and  net  profit  shares  may  be  made  by 
"electronic  transfer  of  funds."  The  section 
has  also  been  clarified  to  shew  that  interest 
is  due  and  payable  on  the  late  payments  of 
rentals,  royalties,  or  net  profit  shares.  The 
amount  of  interest  specified  is  that  specified 
in  section  304(g)(2)  of  Title  III  of  the  Act. 

Section  250.54  Marking  of  equipment. 

Several  respondents  requested  the  addition  of 
clarifying  language  to  require  the  narking  of 
equipment  that  is  "of  such  a  nature"  as  to  in¬ 
terfere  with  cortnercial  fishing.  This  sug¬ 
gestion  has  been  adopted.  Language  has  also 
been  added  to  indicate  that  the  manner  in  which 
materials,  tools,  containers,  etc.,  are  marked 
must  be  approved  or  prescribed  by  the  Director. 

Section  250.56  Fishermen's  Contingency  Fund. 

One  respondent  recommended  that  "geophysical 
permits"  be  exempt  from  the  payment  of  money 
into  the  Fishermen's  Contingency  Fund.  This 
recommendation  has  been  rejected  because  sec¬ 
tion  402(c)  of  Title  TV  of  the  Act  makes  speci¬ 
fic  reference  to  the  holders  of  permits  in 
identifying  those  who  must  contribute  to  the 
Fishermen's  Contingency  Fund. 

MEASUREMENT  OF  PRODUCTION  AND  COMPUTATION  OF 

ROYALTIES  — 

Section  250 . 61  Measurement  of  gas. 

One  respondent  recommended  the  use  of  a  stan¬ 
dard  pressure  base  of  14.73  pounds  per  square 
inch  absolute,  60°  Fahrenheit,  and  corrected 
for  deviation  from  Boyle '  s  Law.  This  recom¬ 
mendation  has  not  been  adopted.  The  system 
of  contracts  and  conversion  practices  presently 
being  used  by  operators  would  be  unnecessarily 
disrupted  by  a  change  of  this  base.  However, 
it  should  also  be  noted  that  the  language  of 
the  provision  allows  adequate  flexibility  for 
the  use  of  other  standards. 

Section  250.63  Quantity  basis  for  substances 
extracted  from  gas. 

Two  respondents  recommended  that  the  defini¬ 
tion  of  net  output  of  a  plant  be  limited  to 
substances  produced  "for  sale. "  We  have 
rejected  this  suggestion.  We  regard  the  net 
output  of  a  plant  to  include  all  of  the  sub¬ 
stances  produced  fcy  the  plant  without  regard 
to  the  ultimate  disposition  of  those  sub¬ 


stances  . 

Section  250.64  Value  basis  for  computing 
royalties . 

The  suggestion  that  the  "Director"  rather 
than  the  "Secretary"  establish  the  reasonable 
unit  value  has  been,  rejected.  The  reasonable 
unit  value,  when  established  by  the  Secretary, 
serves  as  a  floor  value.  The  value  that  the 
Director  uses  to  compute  royalties  due  the 
United  States  under  §  250.64  may  not  be  less 
than  "reasonable  unit  value"  established  by  the 
Secretary,  if  the  Secretary  establishes  such  a 
value. 

Section  250.65  Royalty  on  oil. 

Several  respondents  objected  to  including  oil 
used  as  fuel  in  the  computation  of  royalty. 
Since  this  question  currently  is  the  subject  of 
litigation  [Amoco  Production  Co.  v  Andrus  No. 
77-3351-C(E.D.La. )],  they  recommended  that  the 
language  in  the  existing  regulations  not  be 
changed  pending  a  decision  by  the  court.  Since 
regulations  implement  administration  policy  as 
well  as  statutory  mandates ,  we  believe  it  is 
appropriate  for  the  language  of  the  final  rule 
to  be  consistent  with  the  Department's  policy 
on  this  matter,  and  have,  therefore,  rejected 
this  recommendation. 

Section  250.66  Royalty  on  unprocessed  gas. 

This  section  has  been  modified  to  make  it 
clear  that  the  value  of  wet  gas  and  entrained 
liquids  may  be  established  by  using  a  Btu  or 
some  other  appropriate  adjustment  factor  to  ad¬ 
just  the  value  of  the  gas  without  the  entrained 
liquids.  This  provision  is  consistent  with  the 
Department's  current  policy  on  this  matter. 

REMEDIES  AND  PENALTIES 

Section  250.80  Remedies  and  penalties. 

Several  respondents  submitted  extensive  com¬ 
ments  and  recommendations  regarding  the  pro¬ 
visions  of  §  250.80. 

Before  discussing  the  changes  made  in  this 
section,  two  points  must  be  made  about  the 
overall  approach  envisioned  in  the  requirements 
contained  in  this  section.  First,  the  provi¬ 
sions  conform  to  the  recommendations  adopted 
by  the  Administrative  Conference  of  the  United 
States  on  June  8,  1979.  (See  Recatrmendation 

79-3:  "Agency  Assessment  and  Mitigation  of  Civ¬ 
il  Money  Penalties.")  Second,  as  pointed  out 
in  the  preamble  of  the  proposed  rule,  prac¬ 
tices  and  procedures  being  adopted  parallel 
those  under  which  the  U.S.  Coast  Guard  carries 
out  its  responsibilities  for  assessing  and  col¬ 
lecting  civil  penalties. 

Several  respondents  argued  that  the  person 
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responsible  for  the  initial  handling  of  a  case 
following  the  issuance  of  a  citation  for  an 
alleged  violation  should  be  an  impartial  party. 
Some  suggested  the  use  of  Administrative  Law 
Judges  instead  of  Geological  Survey  designated 
Reviewing  Officers  (formerly  Hearing  Officers). 

We  agree  that  the  Reviewing  Officer  must  be  an 
impartial  party  and  have  incorporated  language 
indicating  that  the  Reviewing  Officer  is  to 
have  no  part  in  the  prosecution  as  well  as  the 
investigation  of  the  alleged  violation.  We  do 
not  agree,  however,  with  the  implication  that  a 
Geological  Survey  employee  is  incapable  of  con¬ 
ducting  an  impartial  inquiry.  Section  24  of 
the  Act  does  rot  alter  existing  enforcement 
procedures.  Instead,  it  expands  them  to  in¬ 
clude  the  assessment  of  civil  penalties.  Since 
existing  enforcement  procedures  are  conducted 
by  Geological  Survey  personnel,  we  feel  it 
is  appropriate  that  the  initial  handling  of 
cases  following  the  issuance  of  a  citation 
for  an  alleged  violation  be  conducted  ty  a 
Geological  Survey  employee.  It  should  be  noted 
that  any  appeal  from  a  decision  of  the  Director, 
U.S.  Geological  Survey,  will  be  handled  by 
Administrative  Judges  of  the  Board  of  Land 
Appeals . 

Numerous  respondents  recommended  that  alleged 
violators  be  provided  with  an  early  notice  of 
the  alleged  violation.  We  agree  and  have 
included  language  in  §  250.70,  "Reports  and  In¬ 
vestigations  of  Apparent  Violations,  indicat¬ 
ing  that  alleged  violators  will  be  notified  of 
the  matters  under  investigation. 

Several  respondents  suggested  that  the  al¬ 
leged  violator  should  be  given  a  ccpy  of  the 
report  on  the  alleged  violation  that  is  trans¬ 
mitted  from  the  Director's  designee  to  the 
Reviewing  Officer.  We  have  rejected  this  sug¬ 
gestion.  In  order  to  protect  against  frivo¬ 
lous  claims  (a  concern  expressed  by  one  of 
the  respondents),  we  have  incorporated  a  number 
of  reviews  of  the  evidence  before  further  action 
is  taken  on  any  alleged  violation.  One  of 
these  reviews  is  conducted  by  the  Reviewing 
Officer  when  the  report  is  first  forwarded  by 
the  Director's  designee.  If  the  Reviewing  Offi¬ 
cer's  preliminary  examination  confirms  that  an 
alleged  violation  may  have  occurred,  then  the 
Reviewing  Officer  will  notify  the  party  of 
the  allegation  and  its  right  to  examine  the 

material  in  the  case  file. 

Sane  respondents  questioned  whether  the 
transmission  of  the  alleged  violator  s  prior 
record  would  prejudice  the  Reviewing  Officer  s 
evaluation  of  the  evidence  that  the  alleged 
violation  occurred,  and  one  respondent  recom¬ 
mended  that  the  alleged  violator's  prior  record 
should  only  be  used  in  the  consideration  of 
the  size  of  the  penalty  to  assess.  We  under¬ 
stand  the  concern  expressed  and  have  decided 
to  modify  the  final  rule  to  indicate  that  the 
party's  prior  record  will  not  be  forwarded 
until  the  determination  that  a  violation  has 


occurred,  and  that  the  prior  record  shall  be 
used  to  determine  the  amount  of  the  penalty  to 
assess. 

One  respondent  recommended  that  the  Geologi¬ 
cal  Survey  should  limit  its  investigations  to 
alleged  violations  of  rules  under  its  jurisdic¬ 
tion.  This  respondent  appears  to  be  confused 
over  the  provisions  of  the  proposed  rule.  Under 
both  the  proposed  and  final  rule,  authorized 
representatives  of  the  Survey,  the  Coast  Guard, 
and  the  Corps  of  Engineers  will  continue  to 
enforce  their  own  rules  and  issue  citations 
in  accordance  with  their  cwn  regulations .  Those 
citations  which  call  for  the  consideration  of 
imposing  a  civil  or  criminal  penalty  under 
the  Act  will  be  forwarded  to  the  Director's 
designee  for  further  action.  This  approach 
is  consistent  with  the  requirements  of  the 
provisions  of  section  24  of  the  Act,  and  it 
insures  the  efficient  handling  of  enforcement 
actions . 

A  number  of  respondents  objected  to  the 
provisions  which  protect  the  identity  of  con¬ 
fidential  informants.  They  argued  that  the 
accused  should  be  afforded  the  opportunity  to 
confront  the  accuser.  We  have  decided  to  main¬ 
tain  this  provision,  but  have  modified  it  to 
indicate  that  the  protection  of  confidential 
informants  is  limited  to  the  civil  proceedings 
outlined  in  §  250.80-1.  This  provision  is 
designed  to  protect  an  employee  of  the  party 
under  investigation  from  retailiation  for 
reporting  an  alleged  violation. 

One  respondent  recommended  that  the  public  be 
notified  of  the  proceedings  under  §  250.80-1  and 
that  interested  parties  be  allowed  to  intervene 
in  the  proceedings.  We  have  rejected  these 
recommendations .  Ihe  proceeding  contemplated 
under  §  250.80-1  is  an  extension  of  the  Geologi¬ 
cal  Survey's  existing  enforcement  functions, 
and  is  designed  to  insure  that  cases  are  han¬ 
dled  in  an  expeditious  fashion  with  due  regard 
for  the  protection  of  the  party ' s  legal  rights . 
However,  any  person  or  group  that  is  involved 
in  the  report  of  the  alleged  violation  will  be 
notified  of  the  initiation  of  proceedings. 

Some  respondents  suggested  that  the  Geologi¬ 
cal  Survey  require  that  a  verbatim  transcript 
be  kept  of  all  hearings.  In  the  interest  of 
efficiency  arb  economy,  we  do  not  believe  that 
such  a  requirement  is  necessary.  However,  a 
party  in  the  proceeding  can  arrange  for  a 
verbatim  transcript,  at  the  party's  expense,  to 
be  made  of  the  proceeding. 

SPECIFIC  CHANGES  IN  SECTION  250.80 

The  changes  made  in  §  250.80  are  primarily 
organizational  in  nature  and  have  been  made  to 
clarify  the  provisions.  We  have  moved  the 
content  of  §  250.80(a)  and  divided  it  into  two 
new  §§  250.70  and  250.71.  These  new  sections 
are  entitled  "Investigations  and  Report  on 
investigations."  Subsections  250. 80 (r)  and  (s) 
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have  been  combined  as  §  250.80-2. 

Subsection  250. 80 (q)  has  been  moved  and  made 
into  a  new  §  250.72,  "Knowing  and  Willful  Vio¬ 
lations."  This  provision  follows  the  language 
of  subsection  24(a)  of  the  Act.  The  language 
of  the  final  rule  also  makes  it  clear  that  in 
those  instances  vhere  a  knowing  and  willful 
violation  may  have  occurred,  the  case  will  be 
referred  inmediately  to  the  Department  of  Jus¬ 
tice. 

Other  refinements  have  been  made  in  the  text 
of  §  250.80  to  make  it  clear  that  determinations 
under  the  provisions  of  the  section  will  be 
subject  to  the  appeals  process  described  in  30 
CFR  Part  290. 

One  respondent  objected  to  the  interest  pro¬ 
vision  found  in  §  250.80(p).  In  response  to 
that  objection,  §  250. 80 (p)  has  been  modified  by 
deleting  the  flat  12%  interest  charge  and  by 
substituting  a  requirement  to  pay  the  average 
highest  conmercial  interest  rate  for  the  period 
during  which  interest  is  due.  This  new  language 
follows  the  language  of  the  Act  [see:  paragraph 
304(g)(2)] 

AUTHORS:  Thomas  McCloskey,  Office  of  the 
Assistant  Secretary — Energy  and  Minerals,  U.S. 
Department  of  the  Interior  (202/343-4457); 
Douglas  Fant,  Office  of  the  Solicitor,  U.S. 
Department  of  the  Interior  (202/343-4325);  and 
Gerald  D.  Rhodes,  Geological  Survey,  U.S. 
Department  of  the  Interior  (703/860-7531). 

Environmental  Impact  and  Regulatory  Analysis. 

The  Department  of  the  Interior  has  determined 

that  the  revision  of  the  regulations  in  30  CFR 
Part  250,  in  accordance  with  this  notice,  is 
not  a  major  Federal  action  significantly  affect¬ 
ing  the  quality  of  the  human  environment  and 
will  not  require  preparation  of  an  Environmen¬ 
tal  Inpact  Statement.  The  Department  has  also 
determined  that  this  notice  of  final  rule  is 
not  a  significant  rule  and  does  not  require 
preparation  of  a  regulatory  analysis  under 
Executive  Order  12044  and  implementing  regula¬ 
tions  43  CFR  Part  2. 

JOAN  M.  DAVENPORT, 

Assistant  Secretary  of  the  Interior 

OCTOBER  23,  1979 
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2.  Preamble,  30  CFR  250.34,  Exploration, 
Development,  and  Production  Activities,  44  FR 
53686,  September  14,  1979. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in  the  Outer 
Continental  Shelf 

AGENCY:  Department  of  the  Interior,  U.S.  Geo¬ 
logical  Survey. 

ACTION :  Final  Rule 


SUMMARY:  This  rule  incorporates  the  modifica- 
tions  of  30  CFR  250.34  required  to  conform  to 
the  Outer  Continental  Shelf  (OCS)  Lands  Act 
Amendments  of  1978,  92  stat.  629  (herein  re¬ 
ferred  to  as  the  "Act").  A  proposed  rule  was 
published  on  January  17,  1979,  in  the  Federal 
Register  (44  FR  3513).  The  proposed  rule  de¬ 
scribed  modifications  in  existing  practices  and 
procedures  related  to  (1)  exploration  activi¬ 
ties  on  OCS  oil  and  gas  leases,  (2)  coordi¬ 
nation  and  consultation  with  the  Governors  of 
affected  States  and  the  executives  of  affected 
local  governments,  and  (3)  development  and  pro¬ 
duction  activities  on  OCS  oil  and  gas  leases. 
Issuance  of  this  rule  inplements  the  changes 
that  are  needed  to  make  the  provisions  of  sec¬ 
tion  250.34  consistent  with  the  Act. 

DATES:  This  rule  becomes  effective  December  13, 
1979. 

ADDRESSES :  A  copy  of  30  CFR  250.34  may  be 
obtained  frcm  the  following  offices  of  the 
Geological  Survey: 

Director,  U.  S.  Geological  Survey;  National 
Center — Mail  Stop  620,  Reston,  Virginia  22092. 

Consevation  Manager — Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street,  N.W. ,  Suite 
204,  Washington,  D.C.  20244. 

Conservation  Manager — Gulf  of  Mexico  Region, 
U.S.  Geological  Survey,  336  Imperial  Office 
Building,  P.O.  Box  7944,  Metairie,  Louisiana 
70010. 

Conservation  Manager — Western  Region,  U.S.  Geo¬ 
logical  Survey,  345  Middlefield  Road,  Menlo 
Park,  California  94205. 

Area  Oil  and  Gas  Supervisor — Pacific  Area,  U.S. 
Geological  Survey,  1340  West  Sixth  Street,  Room 
160,  Los  Angeles,  California  90017. 


Area  Oil  and  Gas  Supervisor — Alaska  Area,  U.S. 
Geological  Survey,  800  "A"  Street,  Suite  109, 
Anchorage,  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  Branch  of  Marine  Oil  and  Gas 
Operations,  Conservation  Division,  Mail  Stop 
620,  U.S.  Geological  Survey,  National  Center, 
Reston,  Virginia  22092,  (703)  860-7531. 

SUPPLEMENTARY  INFORMATION 

Background:  Rules  establishing  practices  and 
procedures  under  which  the  U.S.  Geological  Sur¬ 
vey  (herein  referred  to  as  the  "Survey")  makes 
information  contained  in  exploration  plans  and 
development  and  production  plans  available  to 
affected  States,  executives  of  affected  local 
governments,  and  other  interested  parties  were 
published  January  27,  1978  (43  FR  3880).  Those 
practices  and  procedures  were  set  out  in  a 
revised  §  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations.  On  September  18,  1978, 
the  OCS  Lands  Act  Amendments  of  1978  were 
enacted  (Public  Law  95-372).  Certain  provi¬ 
sions  of  the  Act  required  revision  of  the 
regulations  published  January  27,  1978.  By 
notice  of  November  1,  1978  (43  FR  50903),  the 
Department  of  the  Interior  temporarily  sus¬ 
pended  certain  provisions  of  30  CFR  250.34 
pending  full  inplementation  of  the  Act.  A  pro¬ 
posed  rule  incorporating  the  modifications  of 
§  250.34  was  published  January  17,  1979  (44  FR 
3513).  In  addition,  on  May  10,  1979,  proposed 
modifications  to  30  CFR  250.34  were  published  to 
implement  the  requirement  of  section  5(a)(8) 
of  the  Act  that  the  Secretary  of  the  Interior 
issue  regulations  which  provide  for  compliance 
with  the  national  ambient  air  quality  standards 
pursuant  to  the  Clean  Air  Act  (42  U.S.C.  7401, 
et  seq« )  to  the  extent  that  activities  autho¬ 
rized  under  the  Act  significantly  affect  the 
air  quality  of  any  State.  Those  modifications 
are  being  developed  under  a  separate  rulemaking 
activity. 

Carmen ts:  A  total  of  50  sets  of  conments  and 
reconmendations  were  timely  submitted  in  re¬ 
sponse  to  the  invitation  contained  in  the  notice 
of  proposed  rule  published  January  17,  1979. 
Comnents  and  reconmendations  were  received  frcm 
2  private  citizens,  5  public  interest  groups, 
12  State  and  local  government  agencies,  and  31 
oil  and  gas  companies  and  trade  organizations. 

Public  Hearings:  Oral  testimony  relating  to 
the  proposed  revisions  of  30  CFR  250.34  was 
also  taken  at  public  hearings  held  in  Los 
Angeles,  California;  Na^  Orleans,  Louisiana; 
and  Washington,  D.C. 

Differences  Between  Proposed  Rule  and  Final 
Rule:  The  differences  between  the  provisions 
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of  the  final  rule  and  the  provisions  of  the 
proposed  rule  are  the  result  of  the  Depart¬ 
ment's  efforts  to  incorporate  the  comments  of 
the  public,  to  make  the  provisions  of  the 
final  rule  more  clear,  and  to  assure  confor¬ 
mance  with  the  Act.  In  this  regard,  special 
attention  has  been  given  to  the  specific  pro¬ 
visions  of  sections  5,  11,  19,  21,  and  25  of 
the  Act  (43  U.S.C.  1334;  1340;  1345;  1333;  and 
1351  respectively). 

DISCUSSION  OF  MAJOR  COMMENTS 

General  Comments:  (1)  Duplication  of  ef¬ 
forts  .  Several  respondents  suggested  imple¬ 
mentation  of  the  proposed  regulations  would 
result  in  unnecessary  duplication  of  effort 
by  lessees.  In  keeping  with  Departmental  pol¬ 
icy,  every  effort  was  made  to  eliminate  dupli¬ 
cative  paperwork,  reduce  the  volume  of  mater¬ 
ial  submitted,  and  simplify  the  review  pro¬ 
cedures  as  fully  as  possible.  Our  review  of 
the  proposed  rule  identified  no  instance  of 
significant  duplication.  When  a  lessee  is 
required  to  submit  information  or  data  already 
in  the  possession  of  the  Survey  office  that 
is  to  review  the  plan  and  accompanying  En¬ 
vironmental  Report,  the  lessee  shall  incor¬ 
porate  that  information  or  data  into  the  plan 
or  report  by  appropriate  reference  identifying 
the  documents  and  page  numbers  where  the  spe¬ 
cific  information  or  data  will  be  found  in  the 
records  of  the  Survey. 

(2)  Need  for  regulatory  analysis.  Several 
respondents  suggested  that  irrplementation  of 
the  proposed  regulations  would  have  a  signifi¬ 
cant  inpact  on  the  Nation's  economy  and  the 
oil  and  gas  industry.  They  recommended  the 
preparation  of  a  regulatory  analysis  pursuant 
to  Executive  Order  12044.  Prior  to  the  publi¬ 
cation  of  the  modifications  of  30  CFR  250.34 
the  Survey  prepared  a  Negative  Declaration  and 
Regulatory  Analysis.  The  "negative  declara¬ 
tion"  was  based  upon  examination  of  the  cri¬ 
teria  established  by  the  Department  of  the 
Interior  (43  CFR  Part  14)  to  determine  Whether 
the  proposed  regulations  constituted  a  signifi¬ 
cant  regulatory  action  requiring  preparation 
of  a  regulatory  analysis  under  Executive  Order 
12044.  Ihe  examination  indicated  that  an  analy¬ 
sis  was  unnecessary  based  upon  the  following 
considerations :  (1)  The  proposed  changes  were 
being  made  to  existing  regulations  and  did 
not  mark  a  fundamental  departure  from  estab¬ 
lished  practices  and  procedures;  (2)  the  pro¬ 
posed  changes  were  in  response  to  specific 
statutory  requirements;  and  (3)  the  proposed 
changes  should  decrease  the  financial  burden 
borne  by  lessees  operating  in  the  western  Gulf 
of  Mexico  by  eliminating  the  requirement  that 
Environmental  Reports  be  submitted  with  explo¬ 
ration  plans  or  development  and  production 
plans,  unless  information  contained  in  an  En¬ 
vironmental  Report  is  needed  by  a  State  to  make 


a  coastal  zone  consistency  determination. 

A  review  of  that  determination  and  the  com¬ 
ments  submitted  by  respondents  failed  to  de¬ 
velop  any  basis  or  criteria  which  demonstrated 
any  error  in  the  previous  negative  determina¬ 
tion  or  to  justify  a  change  in  that  determina¬ 
tion. 

(3)  Need  for  Environmental  Impact  Statement. 
Several  respondents  indicated  that  irrplementa- 
tion  of  the  revised  regulations  would  consti¬ 
tute  a  major  Federal  action  significantly  af¬ 
fecting  the  quality  of  the  human  environment, 
and  that  preparation  of  a  detailed  environmen¬ 
tal  impact  statement  (EIS)  is  required  for 
compliance  with  section  102(2) (C)  of  the  Na¬ 
tional  Environmental  Policy  Act.  Prior  to  the 
publication  of  the  proposed  modifications  of 
30  CFR  250.34,  the  Survey  prepared  a  Negative 
Declaration  and  Environmental  Assessment.  The 
"negative  declaration"  was  based  upon  the  fact 
that  the  proposed  regulations  are  specifically 
designed  to,  among  other  things,  assure  the 
protection  of  the  marine,  coastal,  and  human 
environments.  The  preposed  regulations  recog¬ 
nize  that  exploration  activities  and  develop- 
fi^nt  and  production  activities  may  signifi¬ 
cantly  affect  the  environment  and  provide  for 
the  evaluation  of  the  effects  of  those  activi¬ 
ties.  In  those  instances  where  significant 
inpact s  adversely  affecting  the  marine,  coast¬ 
al,  and  human  environments  are  identified, 
EIS  s  will  be  prepared  in  accordance  with  sec¬ 
tion  102(2) (C)  of  the  National  Environmental 
Policy  Act. 

(4)  Identity  of  official  to  administer  rep¬ 
udiations.  Several  respondents  expressed  con¬ 
cern  over  the  designation  of  the  Director  of 
the  Geological  Survey  as  the  responsible  ad¬ 
ministering  official  in  30  CFR  250.34.  Cur- 
rent  regulations  identify  the  Supervisor  as 
the  official  responsible  for  administering  the 
regulations  in  30  CFR  250.34.  Respondents  in¬ 
dicated  that  the  proposed  change  would  tend 
to  create  delays  and  confusion,  and  would  dis¬ 
rupt  the  present  system  which  has  worked  well 
for  many  years.  We  have  not  adopted  the  sug¬ 
gestion  to  designate  the  Supervisor  as  the 
USGS  official  administering  these  regulations. 
Hcwever,  the  change  incorporated  into  these 
regulations  will  not  appreciably  alter  present 
practices  and  procedures  under  which  the  Area 
Oil  and  Gas  Supervisors  and  District  Supervisors 
administer  the  provisions  of  30  CFR  Part  250, 
including  §  250.34.  Most  of  the  authorities 
previously  delegated  to  the  Supervisor  through 
the  regulations  will  be  delegated  to  the  Super¬ 
visor  or  conparable  officer  through  a  Delega¬ 
tion  of  Authority  fran  the  Director.  This 
approach  anticipates  a  pending  reorganization 
of  the  Conservation  Division  which  will  modify 
the  organizational  structure  of  offices  at  the 
Area  and  District  levels. 

(5)  Effective  date  of  rule. 
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One  respondent 


recommended  that  it  be  made  clear  that  explora¬ 
tion  plans  and  development  and  production  plans 
submitted  after  the  effective  date  of  these 
regulations  will  be  subject  to  the  requirements 
of  these  regulations.  This  respondent  also 
questioned  when  the  revised  regulations  will 
become  effective.  The  review  and  processing 
of  exploration  plans  and  development  and  pro¬ 
duction  plans  submitted  after  the  effective 
date  of  these  regulations  will  be  governed 
by  the  applicable  provisions  of  these  regula¬ 
tions.  The  effective  date  of  these  regulations 
will  be  the  91st  day  following  their  publication 
in  the  Federal  Register  as  final  rule. 

(6)  Environmental  reports.  Several  respon¬ 
dents  tock  exception  to  the  decision  to  con¬ 
tinue  requiring  the  submission  of  Environmen¬ 
tal  Reports  in  support  of  exploration  plans 
and  development  and  production  plans.  Some 
questioned  the  Department's  legal  authority  to 
require  the  reports,  and  many  complained  that 
the  information  contained  in  a  lease  sale  EIS 
is  sufficient  to  determine  the  environmental 
impact  of  activities  covered  in  plans.  Final¬ 
ly,  seme  pointed  out  that  the  information 
required  is  so  detailed,  particularly  for 
development  and  production  plans,  that  the  pre¬ 
paration  of  Environmental  Reports  is  tantamount 
to  preparing  an  EIS.  The  Department  believes 
that  it  has  ample  authority  to  require  the 
submission  of  Environmental  Reports  and  that 
this  authority  predates  enactment  of  the  OCS 
Lands  Act  Amendments  of  1978.  The  specific 
requirement  that  a  lessee  submit  an  Environmen¬ 
tal  Report  in  support  of  proposed  exploration 
plans  and  development  and  production  plans  has 
been  a  part  of  the  regulations  governing  oil 
and  gas  operations  in  the  OCS  since  January 
27,1978.  Similar  information  has  been  required 
of  lessees  on  a  case-by-case  basis  since  the 
earliest  oil  and  gas  operations  were  regulated 
on  the  OCS.  The  information  contained  in 
Environmental  Reports  is  needed  to  carry  out 
the  purposes  of  the  Act  and  the  specific  re¬ 
quirements  of  sections  11(c)(1),  25(a)(2),  and 
25(h)(1)  of  the  Act.  Although  inpacts  of 
exploration  activities  may  be  covered,  to  a 
degree,  in  the  corresponding  lease  sale  EIS, 
the  information  and  data  contained  in  the  cor¬ 
responding  lease  sale  EIS  are  not  generally 
sufficiently  site-specific  to  provide  adequate 
environmental  information  and  data  for  the 
review  of  exploration  or  development  and  pro¬ 
duction  plans.  To  the  extent  that  the  infor¬ 
mation  and  data  in  the  corresponding  lease 
sale  EIS  are  sufficient,  the  governing  provi¬ 
sions  of  the  regulations  make  it  clear  that 
the  lessee  is  to  incorporate  that  information 
and  data  in  the  Environmental  Report  by  appro¬ 
priate  reference  and  to  avoid  unnecessary 
detail  and  length.  The  intention  is  that 
information  be  sufficiently  detailed  to  permit 
the  evaluation  of  the  impacts  of  the  preposed 
activities,  considering  operating  conditions  in 


the  lease  area  as  well  as  past  experience.  It 
also  recognizes  the  Department '  s  agreement  with 
the  Office  of  Coastal  Zone  Management  to  re¬ 
quire  specific  information  in  order  that  coast¬ 
al  States  with  approved  coastal  zone  management 
programs  will  have  access  to  sufficient  infor¬ 
mation  for  the  coastal  zone  consistency 
Reviews  required  under  the  Coastal  Zone  Manage¬ 
ment  Act. 

( 7 )  Gulf  of  Mexico  exemption.  Treatment  in 
the  proposed  regulations  of  the  exemption  for 
certain  Gulf  of  Mexico  leases  created  in  sec¬ 
tion  25(a)(1)  of  the  Act  has  raised  several 
questions . 

First,  some  respondents  requested  clarifica¬ 
tion  of  those  parts  of  the  Gulf  subject  to  the 
exemption.  A  number  of  commenters  accurately 
pointed  out  that  the  proposed  regulations  are 
not  precise  in  identifying  those  parts  of  the 
OCS  that  are  adjacent  to  Florida.  One  respon¬ 
dent  recommended  limiting  this  area  to  the 
tracts  which  are  continguous  with  the  seaward 
boundary  of  Florida,  while  most  urged  the  adop¬ 
tion  of  the  area  identified  in  the  June  7,  1978, 
Federal  Register  (43  FR  24711).  In  order  to 
correct  the  ambiguity  of  the  proposed  regulatory 
language,  the  regulations  have  been  modified  to 
indicate  that  the  Director  will  determine  which 
OCS  areas  of  the  Gulf  of  Mexico  are  adjacent 
to  the  State  of  Florida.  In  making  these  de¬ 
terminations  the  Director  will  use,  if  they  are 
available,  the  projected  boundaries  of  each 
State  established  by  the  National  Oceanic  and 
Atmospheric  Administration. 

The  terms  "eastern  Gulf  of  Mexico"  and  "wes¬ 
tern  Gulf  of  Mexico"  will  be  used  to  differen¬ 
tiate  between  the  portions  of  the  Gulf  subject 
to  the  exemption.  Definitions  will  be  added 
to  30  CFR  250.2  which  indicate  that,  as  used 
in  §  250.34  "western  Gulf  of  Mexico"  means  all 
OCS  areas  of  the  Gulf  of  Mexico  except  those 
deemed  by  the  Director  to  be  adjacent  to  the 
State  of  Florida  and  "eastern  Gulf  of  Mexico" 
means  all  OCS  areas  of  the  Gulf  of  Mexico 
deemed  by  the  Director  to  be  adjacent  to  the 
State  of  Florida. 

A  second  issue  which  arose  concerned  the 
extent  of  the  exemption  created  for  western 
Gulf  of  Mexico  leases.  Several  respondents 
argued  that  leases  in  the  western  Gulf  of 
Mexico  are  exempt,  under  section  25(a)(1)  of 
the  Act,  from  the  requirement  that  development 
and  production  plans  must  be  submitted  to  and 
approved  by  the  Director  before  the  commence¬ 
ment  of  eperations.  The  Department  does  not 
agree  with  this  interpretation  of  section  25 
(a)(1)  of  the  Act. 

After  reviewing  the  Act,  the  Conference  Com¬ 
mittee  Report,  and  the  legislative  history, 
the  Department  is  convinced  that  section  25(a) 
(1)  of  the  Act  does  not  bar  the  Secretary  from 
continuing  to  require  the  submission  of 
development  and  production  plans  for  leases  in 
the  western  Gulf  of  Mexico.  We  have  interpreted 
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this  section  to  mean  that  the  procedures  for 
handling  of  development  plans  and  requirements 
for  plan  content,  while  mandatory  for  all  other 
areas,  do  not  necessarily  apply  to  development 
and  production  activities  in  the  western  Gulf 
of  Mexico.  The  purpose  of  the  Gulf  of  Mexico 
exerrption  is  to  insure  that  onerous  and  un¬ 
necessary  environmental  reporting  requirements 
and  burdensome  procedures  are  not  imposed  on 
lessees  in  this  area  of  the  Gulf  where  oil  and 
gas  activities  have  occurred  for  years. 

The  information  and  data  contained  in  develop¬ 
ment  and  production  plans  are  as  essential  for 
the  proper  management  of  development  and  pro¬ 
duction  activities  in  the  Gulf  of  Mexico  as 
they  are  for  the  proper  management  of  these 
activities  on  leases  in  frontier  areas  of  the 
OCS.  In  addition,  these  plans  are  necessary 
for  the  Secretary  of  the  Interior  to  carry  out 
a  multitude  of  functions  mandated  by  the  Act, 
including: 

(1)  Insuring  that  lessees  exploring,  de¬ 
veloping,  and  producing  CCS  leases  issued 
after  September  18,  1978,  use  the  best  avail¬ 
able  and  safest  technologies  [see:  section  21 
(b)]; 

(2)  Preventing  waste  and  insuring  the  con¬ 
servation  of  the  natural  resources  of  the  CCS 
[see:  section  5(a)]; 

(3)  Insuring  the  pronpt  and  efficient 
exploration  and  development  of  the  CCS  [see: 
section  5(a)(7)]; 

(4)  Enforcing  in  cooperation  with  other 
Federal  Agencies,  all  health,  safety,  and  en¬ 
vironmental  laws  and  regulations  on  the  CCS 
[see:  section  5(a)]; 

(5)  Insuring  compliance  with  any  rate  of 
production  requirements  imposed  by  the  Depart¬ 
ment  of  Energy  [see:  section  5(g)]; 

(6)  Exercising  the  authority  to  grant  suspen¬ 
sions  of  operations  or  suspensions  of  produc¬ 
tion  [see:  section  5(a)]; 

(7)  Exercising  the  authority  to  authority  to 
authorize  or  require  the  unitization  of  leases 
[see:  section  5(a)(4)];  and 

(8)  Insuring  coordination  and  consultation 
with  affected  States  and  local  governments  [see: 
section  19]. 

If  the  information  required  to  carry  out  these 
functions  is  not  obtained  through  development 
and  production  plans,  then  it  would  have  to  be 
obtained  through  sane  other  means.  The  Depart¬ 
ment  believes  that  the  most  efficient  means  of 
obtaining  the  information  is  through  the  plans. 
The  regulations  have  been  modified,  however,  to 
allow  the  Director  to  limit  the  amount  of 
information  required  in  development  and  produc¬ 
tion  plans  to  that  information  that  is  neces¬ 
sary  to  assure  conformance  with  the  Act,  other 
laws,  applicable  regulations,  and  lease  provi¬ 
sions. 

In  the  proposed  rule  the  Department  exenpted 
leases  in  the  western  Gulf  of  Mexico  from  the 


requirement  that  an  Environmental  Report  be 
submitted  with  the  development  and  production 
plan,  unless  an  affected  State  with  an  approved 
coastal  zone  management  program  indicates  a 
need  for  the  report  to  make  a  coastal  zone 
consistency  determination.  We  have  retained 
this  provision.  However,  we  added  new  para¬ 
graphs  §  §  250. 34-3 (a) (1) (iii)  and  250.34-3(b) 
(1) (iv)  which  specifically  allow  the  Director, 
after  consultation  with  the  Office  of  Coastal 
Zone  Management  and  the  affected  State,  to 
limit  the  information  that  will  be  required  to 
be  included  in  Environmental  Reports  (Explora¬ 
tion  and  Development /Product  ion)  to  that 
information  that  is  necessary  for  a  State  to 
make  a  coastal  zone  consistency  determination. 

Several  respondents  recommended  that  the 
treatment  which  section  25(a)(1)  of  the  Act 
provides  for  development  and  production  plans 
be  extended  to  exploration  plans.  Although 
section  11  of  the  Act  contains  no  language  to 
support  ary  special  treatment  for  exploration 
plans  in  the  western  Gulf  of  Mexico,  we  feel 
that  it  makes  sense  to  extend  the  exerrption  and 
limitations  that  apply  to  Environmental  Reports 
for  development  and  production  plans  to 
Environmental  Reports  for  exploration  plans. 
Exploration,  development,  and  production  activ¬ 
ities  have  been  conducted  for  more  than  30  years 
in  the  Gulf  of  Mexico,  and  enough  is  known  about 
the  mature  parts  of  the  Gulf  area  for  us  to  be 
more  selective  concerning  the  environmental  in¬ 
formation  required  from  lessees.  For  this  rea¬ 
son,  we  also  rejected  the  suggestion  of  one 
respondent  that  there  should  be  no  special  ex¬ 
emption  from  the  requirement  to  submit  Environ¬ 
mental  Reports  with  plans  in  the  western  Gulf 
of  Mexico. 

(8)  Identification  of  affected  States.  Sev¬ 
eral  respondents  wanted  the  regulations  to 
include  a  definition  of  "affected  State. "  The 
Department  has  not  included  a  definition  of 
"affected  State"  in  this  rule  (30  CFR  250.34) 
because  the  definition  of  the  terms  used  in  30 
CFR  Part  250  are  contained  in  30  CFR  250.2. 
The  term  "affected  State"  will  be  defined  in  30 
CFR  250.2(a). 

(9)  Early  consultation  with  State  and  local 
government  agencies^  The  suggestion  that  State 
and  local  government  agencies  receive  proposed 
exploration  plans  and  development  and  produc¬ 
tion  plans  before  they  are  "deemed  submitted" 
by  the  Survey  has  been  rejected.  Only  conplete 
plans  will  be  available  to  State  and  local 
governments.  By  submitting  one  copy  of  a  pro¬ 
posed  plan  and  the  accorpanying  Environmen¬ 
tal  Report  to  the  Survey  for  a  "completeness" 
review,  the  lessee  will  be  protected  against 
the  submission  and  replacement  of  multiple 
copies  of  a  deficient  plan. 

Several  respondents  asserted  that  the  Depart¬ 
ment  has  no  authority  to  take  10  working  days 
for  exploration  plans  and  20  working  days  for 
development  and  production  plans  for  ccnplete- 
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ness  reviews.  The  Department  disagrees  with 
this  interpretation  of  the  statute  and  believes 
that  the  incorporation  of  this  procedure  will 
actually  speed  the  review  of  plans.  In  order 
|  to  meet  the  tight  time  periods  accorded  in  the 
Act  for  the  review  of  plans,  it  is  imperative 
that  only  complete  plans  ( i . e . ,  plans  contain¬ 
ing  all  of  the  information  required)  enter  the 
review  process. 

The  recommendation  by  one  respondent  that  OCS 
operators  be  required  to  consult  with  State  and 
local  representatives  and  appropriate  Federal 
officials  before  making  a  formal  application 
for  approval  of  an  exploration  plan  or  a 
development  and  production  plan  has  not  been 
adopted.  However,  operators  are  encouraged  to 
participate  in  preapplication  reviews.  Infor¬ 
mal  conferences  are  believed  to  be  helpful  to 
all  concerned. 

(10)  Formal  consultation  with  affected 
States  during  the  review  of  exploration  plans. 

The  suggestion  that  the  regulations  specify  a 

formal  consultation  procedure  with  affected 
States  during  review  of  exploration  plans  has 
not  been  adopted,  hcwever,  any  affected  State 
may  submit  timely  comments.  The  Department  rec¬ 
ognizes  that  the  short  timeframe  mandated  for 
the  Federal  review  of  exploration  plans  (30 
days)  makes  it  difficult  for  States  to  partici¬ 
pate  in  the  review  process.  Section  11  of  the 
Act  is  silent  on  the  role  of  affected  States 
without  approved  coastal  zone  management  pro¬ 
grams  in  the  review  of  plans;  hcwever,  we  be¬ 
lieve  that  it  is  consistent  with  sections  102 
and  202  of  the  Act  to  afford  affected  States  an 
opportunity  to  receive  and  review  plans  in  a 
timely  fashion.  In  this  regard,  a  provision 
has  been  included  that  requires  exploration 
plans  to  be  transmitted  to  affected  States 
within  2  working  days  of  the  date  the  plans 
are  "deemed  submitted"  by  the  Director. 
Recipients  are  encouraged  to  review  plans  and 
submit  their  comments  on  the  plans  as  expedi¬ 
tiously  as  possible.  Conments  submitted  in  a 
timely  fashion  will  be  considered  by  the  Sur¬ 
vey. 

Several  respondents  complained  that  the  time- 
frames  for  review  of  plans,  especially  review 
of  exploration  plans,  are  not  adequate  to  per¬ 
mit  State  and  local  agencies  to  review  and 
comment  on  proposed  plans.  The  Department  can¬ 
not  alter  these  timeframes  because  they  are 
prescribed  by  the  provisions  of  the  Act. 

(11)  Inpact  of  the  preparation  of  an  Envi¬ 
ronmental  Impact  Statement  on  the  timeframe  al¬ 
lotted  for  coastal  zone  consistency  review. 
One  respondent  recommended  that,  in  instances 

when  the  Director  determines  that  approval  of  a 
development  and  production  plan  is  a  major 
Federal  action  requiring  the  preparation  of  an 
EIS,  the  6-month  time  period  for  a  State’s 
consistency  review  of  a  plan  should  not  commence 
until  the  final  EIS  has  been  published.  The 
Department  rejects  this  recommendation.  It  is 


clear  from  the  provisions  of  section  25  of  the 
Act  that  a  State's  coastal  zone  consistency 
review  is  independent  of  the  National  Environ¬ 
mental  Policy  Act  review  procedures,  and  the 
coastal  zone  consistency  review  should  be  com¬ 
pleted  within  the  timeframe  specified  in  the 
Act  and  the  implementing  regulations.  The 
Environmental  Report  is  designed  to  provide  all 
the  information  needed  for  the  consistency 
review.  To  adopt  the  suggested  procedure  would 
result  in  a  delay  that  is  contrary  to  the  intent 
of  Congress. 

(12)  Consistency  concurrence.  Several  com- 
menters  pointed  out  that  the  provisions  of 
§  250.34-l(b) (4)  and  2(c) (3) (i)  of  the  proposed 
rules,  which  requested  that  the  Governor  of  an 
affected  State  with  an  approved  coastal  zone 
management  program,  notify  the  lessee  and  the 
Director,  at  the  earliest  possible  time,  if  the 
Governor  determines  that  the  activities  descri¬ 
bed  in  detail  in  a  plan  will  have  no  signifi-  • 
cant  impacts  on  land  and  water  uses  in  the 
State's  coastal  zone,  are  in  conflict  with 
provisions  of  15  CFR  930.79.  We  agree  and 
have  deleted  the  provisions. 

Also,  several  commenters  pointed  out  that 
§  250 . 34-2 ( g ) ( 1 ) ( iii )  of  the  proposed  rules 
incorrectly  implies  that  the  Director,  rather 
than  the  States  with  approved  coastal  zone 
management  programs,  make  the  consistency  de¬ 
termination  before  approving  a  development  and 
production  plan.  We  have  clarified  this  situa¬ 
tion  by  dropping,  in  the  final  rules,  the  speci¬ 
fic  reference  to  the  Coastal  Zone  Management 
Act  of  1972  in  the  list  of  plan  approval  cri¬ 
teria. 

Finally,  some  commenters  asked  whether  §  250. 
34-1  (h)  of  the  proposed  regulations,  which 
states  that  a  lessee  "may"  revise  a  plan  to 
accommodate  a  State's  objection(s)  raised  dur¬ 
ing  the  consistency  review  process  and  resubmit 
the  plan  to  the  Director  and  the  State  for 
review,  conflicts  with  15  CFR  930.83,  \*hich 
states  that  a  lessee  "shall"  revise  and  resub- 
rmit  the  plan.  We  agree  that  there  is  a  con¬ 
flict  in  the  language  contained  in  the  proposed 
language  and  have  decided  to  change  it  to  con¬ 
form  to  the  language  of  15  CFR  930.83. 

(13)  Impact  of  air  quality  regulations.  Cne 
respondent  argued  that  the  Secretary  may  not 
approve  a  development  and  production  plan  until 
regulations  implementing  section  5(a)(8)  of  the 
Act  are  in  effect.  The  Department  finds  no 
basis  for  this  assertion.  Proposed  regulations 
to  implement  section  5(a)(8)  of  the  Act  were 
published  in  the  Federal  Register  on  May  10, 
1979  (44  FR  27449).  It  is  expected  that  final 
rules  will  be  published  later  this  year.  The 
requirements  of  those  final  rules  will  be  ap¬ 
plicable  to  exploration,  development,  and  pro¬ 
duction  activities  in  the  OCS.  There  is  no 
language  in  the  Act  to  suggest  that  Congress 
intended  a  moratorium  or  a  delay  in  the 
exploration  for  and  development  of  oil  and  gas 
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from  the  OCS  until  these  regulations  are  pro¬ 
mulgated.  A  primary  purpose  of  the  Act  is 
to  insure  that  the  extent  of  oil  and  natural 
gas  resources  of  the  OCS  is  assessed  at  the 
earliest  practicable  time. 

(14)  Consistency  of  Federal  regulations  with 
State  regulations.  Several  respondents  pointed 
out  a  conflict  between  the  requirements  of  the 
proposed  §  250.34  regulations  and  the  require¬ 
ments  of  regulations  of  the  California  Coastal 
Corrmission  regarding  the  submission  of  explora¬ 
tion  plans.  The  §  250.34  regulations  provide 
for  the  distribution  of  plans  to  affected  States 
after  they  are  "deemed  submitted. "  The  Cali¬ 
fornia  Coastal  Corrmission  regulations  require 
the  advance  submission  (15  days)  of  plans  for 
exploration  before  the  Commission  begins  its 
coastal  zone  consistency  review  process.  The 
Federal  regulations  governing  coastal  zone  con¬ 
sistency  review  indicate  that  the  State's  coast¬ 
al  zone  consistency  review  process  starts  with 
the  receipt  of  a  plan  from  the  Secretary  of  the 
Interior  or  the  delegate  of  the  Secretary.  Per¬ 
sonnel  of  the  Department  of  the  Interior  have 
discussed  this  situation  with  personnel  of  the 
California  Coastal  Conmission.  Currently  the 
Corrmission  only  requires  tire  advance  submission 
of  a  general  statement  of  a  lessee's  explora¬ 
tion  intentions  so  that  the  Commission  may  pre¬ 
pare  for  the  receipt  of  the  actual  exploration 
plan  and  accompanying  Environmental  Report  from 
the  Survey.  There  is  no  conflict  between  this 
requirement  of  the  Commission's  regulations  and 
regulations  in  this  section.  Given  the  expedi¬ 
tious  consideration  that  exploration  plans  have 
received  by  the  California  Coastal  Commission, 
this  procedure  seems  to  be  working  well. 

(15)  Public  notice  of  the  submission  of  de¬ 
velopment  and  production  plans.  The  recommen¬ 
dation  of  one  respondent  that  procedures  be 
adopted  which  require  the  publication  of  a 
notice  announcing  the  submission  of  development 
and  production  plans  has  been  adopted.  Upon 
receipt  of  a  development  and  production  plan,  a 
notice  announcing  that  fact  will  be  published 
in  the  Federal  Register.  Where  there  is  a  high 
degree  of  public  interest  in  the  proposed  plan, 
the  Director  may  also  publish  a  notice  in  local 
newspapers . 

(16)  Mailing  list  of  interested  citizens. 
One  respondent  suggested  that  the  Director 
should  keep  a  mailing  list  of  citizens  who 
have  expressed  interest  in  receiving  copies 
of  plans.  Although  we  have  not  adopted  this 
suggestion  within  the  body  of  the  regulations. 
Survey  officers  that  receive  and  distribute 
plans  are  expected  to  maintain  a  mailing  list 
of  persons  interested  in  knowing  when  plans 
have  been  submitted.  In  this  way,  those  citi¬ 
zens  who  wish  to  be  made  aware  of  the  informa¬ 
tion  contained  in  plans  can  learn  of  the  avail¬ 
ability  of  plans  and  hew  the  plans  can  be 
reviewed. 

A  related  suggestion  by  one  respondent  to 


incorporate  language  indicating  that  the  Direc¬ 
tor  will  consider  timely  recommendations  of 
the  public  that  are  submitted  in  connection 
with  development  and  production  plans  has  been 
adopted . 

(17 )  Area  covered  by  exploration  plan  and 
development  and  production  plan.  Several  re¬ 
spondents  suggested  modifying  language  to  clar¬ 
ify  the  area  to  be  covered  by  an  exploration 
plan.  The  language  of  §  250. 34-1  (a)  (1)  has 
been  modified  to  make  it  clear  that  an  explo¬ 
ration  plan,  may  cover  more  than  one  leasehold. 
When  an  exploration  plan  covers  more  than  one 
leasehold,  it  must  represent  a  comprehensive 
exploratory  program  for  all  of  the  area  inclu¬ 
ded  in  the  leases  covered  by  the  plan. 

The  recommendation  of  one  respondent  that 
lessees  be  required  to  cover  as  many  leases  as 
possible  when  submitting  a  development  and  pro¬ 
duction  plan  has  not  been  adopted.  These 
regulations  allow  lessees  to  include  operations 
on  more  than  one  lease  in  their  development  and 
production  plans.  It  should  also  be  noted  that 
other  regulations  in  30  CFR  Part  250  contain 
provisions  which  govern  the  unitization  of  OCS 
oil  and  gas  leases.  The  provisions  of  those 
regulations  and  the  provisions  of  OCS  oil  and 
gas  leases  provide  adequate  authority  to  require 
the  submission  of  development  and  production 
plans  covering  more  than  one  lease. 

Several  respondents  argued  that  the  proposed 
regulations  required  too  much  detail  concern¬ 
ing  the  location  of  exploratory  wells.  They 
recommended  using  the  language  of  section  11 
(c)(3)(C)  of  the  Act,  which  refers  to  "the 
general  location  of  each  well, "  as  opposed  to 
the  language  of  the  proposed  regulations,  which 
refers  to  "the  approximate  location"  of  each 
well.  We  have  rejected  this  reconmendation 
because  information  on  well  location  must  be  as 
specific  as  possible  to  adequately  assess  the 
impacts  of  the  proposed  activity,  and  to  assist 
States  with  approved  coastal  zone  management 
programs  in  the  consistency  review  process. 

(18)  Deadline  for  submission  of  exploration 
plans.  Numerous  comments  were  received  regard- 
ing  the  provisions  in  the  proposed  regulations 
which  would  require  lessees  to  submit  explora¬ 
tion  plans  within  a  specific  timeframe  [§  250. 
34-1 (a) (4)].  Those  commenters  contended  that 
the  provisions  should  be  dropped  because  they 
go  beyond  the  authority  of  the  Secretary  of 
the  Interior  and  because  the  proposed  pro¬ 
visions  were  not  sufficiently  flexible  to 
reflect  the  sequential  nature  of  exploration 
activities  on  the  OCS.  The  provisions  of  the 
proposed  regulations  in  §  250. 34-1 (a) (4)  which 
would  require  lessees  to  submit  exploration 
plans  within  a  specific  timeframe  were  designed 
to  implement  section  5(a)(7)  of  the  Act,  re¬ 
quiring  the  Secretary  to  issue  regulations  for 
the  prompt  and  efficient  exploration  and 
development  of  a  lease  area.  After  considering 
the  comments  the  Department  decided  that  a  more 
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flexible  approach  could  be  adopted  and  still 
meet  the  mandate  of  the  Act.  Therefore,  the 
provisions  requiring  the  submission  of  an 
exploration  plan  within  a  specific  timeframe 
have  been  modified  to  allcw  the  lessee  of  a 
lease  issued  for  an  initial  period  of  five 
years  to  submit,  before  the  end  of  the  second 
lease  year,  either  an  exploration  plan  or  a 
general  statement  of  exploration  intentions. 
For  leases  for  an  initial  period  of  more  than 
five  years,  the  lessee  shall  submit  either  an 
exploration  plan  or  a  general  statement  of 
exploration  intentions  within  a  period  of  time 
specified  at  the  time  the  tracts  are  offered 
for  leasing.  These  provisions  will  only  be 
applicable  to  leases  issued  after  the  effective 
date  of  these  regulations. 

(19)  List  of  required  Federal  licenses  and 
permits .  Some  respondents  suggested  that  an 
exploration  plan  and  a  development  plan  should 
include  a  list  of  all  the  Federal  licenses  and 
permits  required  to  implement  the  proposed  plan. 
This  suggestion  has  not  been  adopted.  Such  a 
listing  is  not  necessary  to  complete  the  docu¬ 
ments,  data,  and  information  needed  before  an 
exploration  plan  or  a  development  and  produc¬ 
tion  plan  can  be  approved.  However,  the 
Department  supports  the  Office  of  Coastal  Zone 
Management  in  its  efforts  to  encourage  lessees 
to  obtain  a  State's  coastal  zone  consistency 
review  of  all  interrelated  licenses  and  permits 
at  one  time. 

(20)  Cost  of  additional  surveys.  Many  re¬ 
spondents  questioned  the  provisions  of  para¬ 
graph  250. 34-1 (k)  and  250. 34-2 (n)  which  spell 
out  the  Director's  authority  to  require  a  les¬ 
see  to  conduct  geological,  geophysical,  or 
other  surveys  that  the  Director  determines  to 
be  necessary  for  the  evaluation  of  activities 
to  be  carried  out  under  a  proposed  or  approved 
exploration  plan  or  proposed  or  approved  de¬ 
velopment  and  production  plan.  The  Department 
does  not  believe  that  it  is  the  intent  of 
Congress  that  the  Department  should  pay  for 
surveys  and  reports  required  to  evaluate  the 
exploration,  development,  and  production  acti¬ 
vities  which  the  lessee  proposes  to  conduct 
on  the  leasehold. 

(21)  Environmental  assessment.  The  Depart¬ 
ment  did  not  adept  the  suggestion  that  a  pro¬ 
vision  be  added  requiring  the  Director  to  pro¬ 
vide  the  Governor  of  each  affected  State  with 
a  copy  of  the  environmental  assessment  prior 
to  the  approval  of  a  plan.  Environmental  re¬ 
views  are  conducted  as  part  of  the  decision¬ 
making  process  for  exploration  plans  and  de¬ 
velopment  and  production  plans.  Environmental 
assessments  generally  are  not  carp  let  e  until 
the  end  of  the  time  allowed  for  making  the 
decision  to  approve  or  disapprove  a  plan.  How¬ 
ever,  copies  of  environmental  assessments  will 
be  provided  to  those  affected  States  that 
advise  the  Survey  of  their  desire  to  receive 
them. 


(22)  Proprietary  and  confidential  informa- 
tion.  One  respondent  suggested  that  lessees 
be  required  to  provide  a  general  statement 
describing  the  subject  matter  of  confidential 
and  proprietary  data  and  information  deleted 
from  exploration  plans  and  from  development 
and  production  plans.  The  purpose  of  this 
statement  would  be  to  give  those  receiving  or 
reviewing  the  plans  a  general  idea  of  the 
nature  of  the  information  covered  by  the  de¬ 
leted  material.  This  suggestion  has  been 
adopted. 

(23)  General  statement  of  development  and 
production  intentions.  Varying  comments  were 
received  on  the  requirement  to  submit  a  general 
statement  of  development  and  production  inten¬ 
tions  with  exploration  plans.  Some  respondents 
believed  that  the  provision  should  indicate  that 
such  a  statement  will  be  required  in  all  cases. 
Other  respondents  felt  that  the  provision  should 
be  deleted  in  its  entirety.  The  discretionary 
authority  to  require  such  a  statement  is  pro¬ 
vided  for  in  section  11(c)(4)  of  the  Act,  and 
has  been  retained  in  the  final  regulations. 

(24)  Application  for  permit  to  drill.  The 
suggestion  of  one  respondent  that  these 
regulations  require  the  Director  to  transmit  a 
copy  of  a  lessee's  application  for  a  permit  to 
drill  to  affected  States  for  review  has  not 
been  adopted.  The  drilling  operations  covered 
by  these  applications  are  covered  by  exploration 
plans  or  development  and  production  plans  which 
have  been  reviewed  and  approved.  They  are  not 
subject  to  review  under  either  section  19  of 
the  Act  or  the  Coastal  Zone  Management  Act. 
However,  in  order  to  address  the  respondent's 
concern  for  followup  information  on  activities 
conducted  under  approved  plans,  specific  langu¬ 
age  has  been  added  to  the  regulations  which 
provides  for  the  transmission  to  the  affected 
States  of  copies  of  each  approved  application 
for  permit  to  drill. 

(25)  Emergency  situations.  Some  respondents 
asked  that  the  "emergency"  conditions  under 
which  emergency  measures  might  be  approved  or 
directed  be  more  clearly  defined.  Unfortunate¬ 
ly,  it  is  not  possible  to  list  all  the  pos¬ 
sible  emergency  situations  which  may  develop. 
Any  attempt  to  define  "emergency"  may  limit 
the  Department's  ability  to  authorize  or  require 
immediate  response  to  unforeseen  situations 
where  quick  action  is  necessary.  Therefore, 
the  language  of  the  proposed  regulations  has 
been  retained. 

(26)  Conditional  approval  of  exploration 
plan.  Several  respondents  suggested  the  eli¬ 
mination  of  the  reference  to  "conditional"  ap¬ 
provals  for  exploration  plans.  This  suggestion 
has  been  adopted.  Under  the  provisions  of  the 
regulations  published  in  this  notice,  an 
exploration  plan  may  be  approved  prior  to 
receipt  of  the  State '  s  concurrence  with  the  les¬ 
see's  coastal  zone  consistency  certificate. 
However,  no  license  or  permit  called  for  under 
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an  approved  exploration  plan  can  be  granted 
until  the  State '  s  concurrence  in  the  lessee '  s 
coastal  zone  consistency  certificate  is  receiv¬ 
ed  or  is  conclusively  presumed;  or  the  Secre¬ 
tary  of  Corrmerce  takes  action  under  the  Coastal 
Zone  Management  Act. 

(27)  Review  of  activities  conducted  under 
approved  plans.  Seme  ccmmenters  recommended 
deletion  of  the  requirement  that  activities  con¬ 
ducted  under  approved  plans  be  periodically 
reviewed  by  the  Director.  Others  suggested 
expansion  of  the  provisions  to  prescribe  addi¬ 
tional  criteria  for  triggering  the  review  of 
activities  being  conducted  under  approved 
plans.  The  Department  has  rejected  these 
suggestions.  Operational  experience  gained 
under  the  current  regulations,  which  contain 
similar  language,  indicates  that  a  general 
statement,  like  the  one  included  in  the  pro¬ 
posed  regulations,  is  sufficient  to  recognize 
that  such  ^reviews  are  to  be  expected.  The 
language  also  provides  regulatory  authority  for 
those  reviews  that  become  necessary  for  proper 
implementation  of  the  Act. 

SECTION-BY-SECTION  DISCUSSION 

The  discussion  in  the  preceding  section  was 
intended  to  give  the  reader  an  overview  of  the 
major  comments  that  were  received,  together 
with  a  brief  statement  of  the  reasons  for 
accepting  or  rejecting  the  suggestions  that 
were  offered.  In  this  section,  specific  changes 
made  in  the  proposed  rules  will  be  described. 

§  250.34-1  Exploration  plan. 

The  first  sentence  of  §  250.34-l(a) (1)  has 
been  modified  to  shew  clearly  that  the  com¬ 
mencement  and  continued  conduct  of  exploration 
activities  must  be  in  accordance  with  the 
approved  exploration  plan.  The  sentence  new 
reads:  "No  exploration  activities,  except  for 
preliminary  activities,  may  be  commenced  or 
conducted  on  any  leased  area  except  in  accor¬ 
dance  with  an  exploration  plan  approved  by  the 
Director. " 

The  third  sentence  of  §  250. 34-1 (a) (1)  has 
been  modified  by  omitting  the  phrase  "whichever 
is  less"  because  it  added  unnecessary  confusion 
to  this  section  of  the  regulations.  Also,  the 
regulations  continue  to  allcw  the  lessee  to 
conduct  "preliminary  activities."  These  acti¬ 
vities  are  necessary  in  order  for  lessees  to 
gather  sufficient  informatioi  to  prepare  an 
initial  exploration  plan.  Without  some  know¬ 
ledge  of  the  area's  geology,  it  would  be  dif¬ 
ficult  or  impossible  to  prepare  a  coprehens ive 
exploration  plan,  including  locations  for  pro¬ 
posed  wells  for  the  area.  This  system  con¬ 
forms  with  past  practice  and  it  has  been  shewn 
that  it  does  not  result  in  any  appreciable 
adverse  environmental  impacts. 

The  fifth  sentence  of  §  250. 34-1  (a)  (1)  has 


been  modified  to  recognize  that  an  exploration 
plan  shall  be  based  upon  all  available  relevant 
information  and  may  cover  more  than  one  lease¬ 
hold.  It  is  the  Department's  intention  that 
an  exploration  plan  provide  for  a  comprehen¬ 
sive  exploration  program  for  all  of  the  area 
covered  by  the  lease(s)  which  the  lessee (s) 
chooses  to  cover  by  the  plan.  The  Department 
expects  the  lessee  to  identify  all  potential 
hydrocarbon  accumulations  and  the  wells  that 
the  lessee  intends  to  drill  to  explore  the 
accumulations.  The  sentence  new  reads:  "An 
exploration  plan  shall  be  based  upon  all  avail¬ 
able  relevant  information  and  shall  identify, 
to  the  maximum  extent  possible,  all  potential 
hydrocarbon  accumulations  and  the  wells  that 
the  lessee  proposes  to  drill  to  evaluate  the 
accumulations  in  the  entire  area  included  within 
the  lease(s)  covered  by  the  exploration  plan." 

Section  250. 34-1 (a) (1) (ii)  has  been  modified 
to  emphasize  that  exploration  plans  must  include 
oil  spill  containment  and  cleanup  plans. 

The  words  "of  each  directionally  drilled  well" 
have  been  deleted  from  §  250. 34-1 (a) (1 ) (iv) . 
This  change  reflects  our  belief  that  the 
reviewers  of  exploration  plans  are  interested 
in  knewing  the  proposed  surface  and  projected 
bottom  hole  locations  of  all  the  wells  proposed 
to  be  drilled  under  the  plan  regardless  of 
whether  they  are  "directionally  drilled. " 

The  preposed  regulations  included  language  in 
§  250. 34-1 (a) (2) (i)  which  indicated  that  an 
Environmental  Report  would  be  considered  part 
of  the  exploration  plan  and  would  accompany  it 
through  all  review  processes.  Because  "all 
review  processes"  ultimately  include  plan 
approval  or  disapproval,  and  because  the  Survey 
does  not  approve  or  disapprove  an  Environmental 
Report  but  instead  uses  it  for  the  review  of 
the  impacts  of  proposed  activities,  this  section 
has  been  modified  to  make  it  clear  that  the 
plan  and  Environmental  Report  are  separate  docu¬ 
ments.  An  Environmental  Report  will,  however, 
continue  to  accompany  the  related  plan  through 
all  review  processes. 

Section  250.34-l(a) (2) (ii)  has  been  modified 
to  indicate  that  the  only  time  an  Environmental 
Report  will  be  required  in  the  western  Gulf  of 
Mexico  is  when  the  proposed  exploration  activi¬ 
ties  would  affect  a  land  or  water  use  in  the 
coastal  zone  of  a  State  with  an  approved  coast¬ 
al  zone  management  plan.  The  Director  retains 
the  right,  however,  to  request  specific  envi¬ 
ronmental  information  to  make  the  findings  re¬ 
quired  under  applicable  law,  including  but  not 
limited  to  the  Act,  and  the  Coastal  Zone  Manage¬ 
ment  Act. 

Sections  250. 34-1  (a)  (3)  and  (4)  in  the  pro¬ 
posed  rule  have  been  dropped  and  a  new  §  250. 
34-1 (a) (3)  has  been  added  which  states  that, 
for  all  leases  for  an  initial  period  of  five 
years  issued  after  the  effective  date  of  these 
regulations,  the  lessee  shall  submit  before  the 
end  of  the  second  lease  year  either  an  explora- 
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tion  plan  or  a  general  statement  of  exploration 
intentions.  A  new  sentence  has  been  added  to 
indicate  that  for  leases  with  an  initial  period 
of  more  than  five  years,  the  lessee  shall  sub¬ 
mit  either  an  exploration  plan  or  a  general 
statement  of  exploration  intentions  within  a 
period  of  time  specified  at  the  time  the  tracts 
are  offered  for  leasing. 

Section  250.34-1 (a) (5)  has  been  modified  to 
include  the  requirement  that  lessees  provide  a 
general  statement  describing  the  subject  matter 
of  confidential  and  proprietary  data  and  infor¬ 
mation  that  has  been  deleted  from  the  copies  of 
an  exploration  plan  that  are  provided  for  dis¬ 
tribution  to  States  and  are  made  available 
to  local  government  executives,  and  other 
interested  parties. 

Section  250. 34-1 (a) (6)  has  been  modified  to 
indicate  that  an  exploration  plan  and  its 
accompanying  Environmental  Report  will  not  be 
deemed  submitted  until  the  Director  has  suffi¬ 
cient  copies  of  the  documents  for  the  pre¬ 
scribed  distribution.  Language  has  also  been 
incorporated  that  makes  it  clear  that  an  ex¬ 
ploration  plan  mast  include  the  certificate  of 
consistency  called  for  in  15  CFR  Part  930  in 
order  for  the  plan  to  be  considered  complete. 

Section  250.34-1 (b) (1)  has  been  modified  to 
indicate  that  an  exploration  plan  and  its  re¬ 
lated  Environmental  Report  will  be  transmitted 
to  the  recipients  listed  in  the  paragraph  "with¬ 
in  2  working  days"  after  the  date  the  plan  is 
"deemed  submitted." 

Section  250. 34-1 (b) (3)  has  been  modified  by 
the  substitution  of  a  new  §  250. 34-1 (b) (3) 
which  reads:  "(3)  When  it  is  determined  that 
the  activities  proposed  in  an  exploration  plan 
will  significantly  affect  any  land  use  or  water 
use  in  the  coastal  zone  of  a  State  with  a 
coastal  zone  management  program  approved  pur¬ 
suant  to  section  306  of  the  Coastal  Zone  Man¬ 
agement  Act,  the  plan  will  be  processed  in 
accordance  with  the  regulations  in  this  section 
and  the  regulations  governing  Federal  Coastal 
Zone  Management  Consistency  Procedures  ( 15  CFR 
Part  930)." 

Section  250. 34-1 (c)  has  been  modified  to 
refer  to  the  environmental  review  process  out¬ 
lined  in  §  250.34-4. 

Section  250. 34-1 (d)  has  been  modified  to 
indicate  that  the  Director  will  consider  all 
written  comments  that  are  timely  received  from 
the  Governor  of  an  affected  State. 

Section  250.34-1 (e) (2) (ii)  has  been  changed 
to  make  it  clear  that  the  lessee  is  responsible 
for  making  whatever  modifications  are  necessary 
to  gain  approval  of  an  exploration  plan. 

Section  250. 34-1 ( j) (1)  has  been  modified  to 
indicate  that  the  Director  will  periodically 
review  activities  being  conducted  under  an 
approved  exploration  plan.  Those  activities, 
coupled  with  additions  to  and  refinements  of 
existing  information  and  data  will  serve  as  the 
basis  for  the  Director's  decision  to  order  a 


revision  of  an  approved  plan. 

Section  250. 34-1 ( j) (2)  has  been  modified  to 
indicate  that  plan  revisions  which  call  for 
additional  permits  will  be  subject  to  coastal 
zone  consistency  review.  Language  has  also 
been  added  to  indicate  that  the  recipients  of 
approved  plans  will  be  provided  information 
copies  of  all  revisions  of  and  updates  to 
approved  plans. 

§  250.34-2  Development  and  Production  Plans. 

The  first  sentence  of  §  250. 34-2 (a) (1)  has 
been  modified  to  read:  "(a)(1)  No  development 
or  production  activities  may  be  commenced  or 
conducted  on  any  leased  area,  except  in  accor¬ 
dance  with  a  plan  of  development  and  produc¬ 
tion  approved  by  the  Director . "  The  changes 
in  this  section  are  designed  to  make  it  conform 
to  the  language  of  §  250. 34-1  (a)  (1 )  and  to 
show  clearly  that  the  commencement  and  con¬ 
tinued  conduct  of  development  and  production 
activities  must  be  in  accordance  with  an 
approved  development  and  production  plan. 

Section  250. 34-2 (a) (1) (ii)  has  been  modified 
to  emphasize  that  a  development  and  production 
plan  must  include  oil  spill  containment  and 
cleanup  plans. 

The  words  "of  each  directionally  drilled  well" 
have  been  deleted  from  §  250. 34-2 (a) (1) (iii) . 
This  change  reflects  our  belief  that  the 
reviewers  of  development  and  production  plans 
are  interested  in  knowing  the  proposed  surface 
and  projected  bottcm  hole  locations  of  all 
wells  proposed  to  be  drilled  under  the  plan 
regardless  of  whether  they  are  "directionally 
drilled. " 

Section  250. 34-2 (a) (1) (iv)  has  been  modified 
by  inserting  the  word  "relevant"  between  "avail¬ 
able"  and  "geological." 

Section  250. 34-2 (a) (2)  has  been  reorganized 
into  subparagraphs  (2)  and  (3).  The  new  §  250. 
34-2(a) (2)  provides  that  the  Director  may  limit 
the  information  that  will  be  required  to  be 
included  in  a  development  and  production  plan 
for  leases  in  the  western  Gulf  of  Mexico. 

The  new  §  250.34-2(a) (3) (i)  has  been  modified 
to  make  it  clear  that  the  Environmental  Reports 
are  not  considered  part  of  development  and 
production  plans.  Also,  §  250.34-2(a) (3) (ii) 
has  been  modified  to  indicate  that  the  only 
time  that  an  Environmental  Report  will  be 
required  in  the  western  Gulf  of  Mexico  is  when 
the  proposed  development  and  production  activi¬ 
ties  would  affect  a  land  or  water  use  in  the 
coastal  zone  of  a  State  with  an  approved  coast¬ 
al  zone  management  program.  The  Director  also 
retains  the  right  to  request  specific  environ¬ 
mental  information  to  make  needed  findings  under 
applicable  law,  including  the  Act,  the  National 
Environmental  Policy  Act,  and  the  Coastal  Zone 
Management  Act. 

Section  250.34-2(a) (5)  has  been  modified  to 
include  the  requirement  that  lessees  provide  a 
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general  statement  describing  the  subject  matter 
of  confidential  and  proprietary  information  and 
data  that  has  been  deleted  from  the  copies  of  a 
development  and  production  plan  that  are  provid¬ 
ed  for  distribution  to  States  and  local  govern¬ 
ment  executives  and  are  to  be  made  available 
to  other  interested  parties. 

Section  250. 34-2 (a) (6)  has  been  modified  to 
indicate  that  a  development  and  production  plan 
and  its  accompanying  Environmental  Report  will 
not  be  deemed  submitted  until  the  Director  has 
sufficient  copies  of  the  documents  for  the  pre¬ 
scribed  distribution.  Language  has  also  been 
incorporated  that  makes  it  clear  that  a  de¬ 
velopment  and  production  plan  must  include  the 
certificate  of  coastal  zone  consistency  called 
for  in  15  CFR  Part  930  in  order  for  the  plan 
to  be  considered  complete. 

Section  250. 34-2 (b) (1)  has  been  modified  to 
reflect  the  changes  made  in  §  250. 34-2 (a)  (6) 
and  to  indicate  that  the  Director  shall  notify 
the  public  of  the  availability  of  plans  and 
Environmental  Reports  for  review. 

Section  250. 34-2 (c) (3) (i)  has  been  modified 
to  indicate  that  the  Director  will  consider  all 
comments  that  are  timely  received. 

Section  250. 34-2 (d)  has  been  modified  to 
refer  to  the  environmental  review  process  out¬ 
lined  in  §  250.34-4. 

Section  250. 34-2 (g) (2) (ii)  has  been  changed 
to  make  it  clear  that  the  lessee  is  responsible 
for  making  whatever  modifications  are  needed  to 
gain  approval  for  a  plan. 

The  provisions  of  §  250.34-2(g) (2) (iii) (A) 
have  been  revised  to  recognize  that  a  State '  s 
concurrence  with  a  coastal  zone  consistency 
certification  may  be  conclusively  presumed 
after  3  months,  unless  the  State  indicates  that 
it  needs  additional  time  (up  to  3  months)  to 
complete  its  review. 

Section  250. 34-2 (i)  has  been  revised  to 
recognize  the  authority  of  the  Secretary  of 
Commerce  to  make  a  finding  under  section  307(c) 
(3)(B)(iii)  of  the  Coastal  Zone  Management 
Act. 

Section  250.34-2(1)  has  been  modified  to 
indicate  that  the  Director  will  periodically 
review  activities  being  conducted  under  an  ap¬ 
proved  development  and  production  plan.  Those 
activities,  coupled  with  additions  to  and 
refinements  of  existing  information  and  data, 
will  serve  as  the  basis  for  the  Director's 
decision  to  order  a  revision  to  an  approved 
plan. 

Section  250.34-2(1)  has  been  modified  to 
indicate  that  plan  revisions  which  call  for 
additional  permits  will  be  subject  to  coastal 
zone  consistency  review.  Language  has  also 
been  added  to  indicate  that  the  recipients  of 
approved  development  and  production  plans  will 
be  provided  information  copies  of  revisions  of 
and  updates  to  approved  plans.. 


§  250.34-3  Environmental  Report. 

Sections  250. 34-3 (a)  and  (b)  have  been  slight¬ 
ly  modified  to  clarify  the  nature  and  scope  of 
the  information  that  is  to  be  included  in  an  En¬ 
vironmental  Report  (Exploration)  and  (Develop¬ 
ment/Production).  The  principal  changes  are 
designed  to  make  it  clear  that  the  Department 
does  not  want  the  lessee  to  duplicate  informa¬ 
tion  or  data  which  is  already  in  the  possession 
of  or  readily  available  to  the  Survey  office 
that  will  process  the  plan  and  review  the 
report.  The  lessee  is  to  incorporate  that  in¬ 
formation  or  data  into  an  Environmental  Report 
(Exploration  or  Development/Production)  by 
reference.  Lessees  are  also  required  to  provide 
information  on  hew  to  obtain  copies  incorporated 
by  reference. 

These  subsections  have  also  been  expanded  to 
include  special  provisions  for  leases  in  the 
western  Gulf  of  Mexico.  Under  these  provisions 
the  Director  may,  after  consultation  with  the 
Office  of  Coastal  Zone  Management  and  the 
affected  State(s),  limit  the  amount  of  informa¬ 
tion  that  is  required  to  be  included  in  an 
Environmental  Report,  if  a -report  is  needed  at 
all,  to  the  information  needed  to  make  coastal 
zone  consistency  determinations. 

Section  250. 34-3 (a) (i)(l) (G)  has  been  re¬ 
structured  to  state  more  clearly  the  environ¬ 
mental  and  socioeconomic  considerations  to  be 
addressed  in  the  lessee's  Environmental  Report. 
The  restructuring  of  this  paragraph  has  not  re¬ 
sulted  in  any  addition  to  the  lessee 1  s  report¬ 
ing  burden. 

The  provisions  of  §  250.34-3(b) (1) (i) (A) (4) 
have  been  expanded  to  include  the  specific  re¬ 
quirement  that  lessees  identify  the  means  of 
transportation  to  be  used  to  bring  wastes  to 
shore,  the  disposal  methods  to  be  utilized, 
and  the  location  of  onshore  waste  disposal  or 
treatment  facilities  for  waste  generated  on 
the  OCS  that  requires  onshore  disposal.  Fi¬ 
nally,  all  references  to  information  relating 
to  air  quality  have  been  deleted.  The  Depart¬ 
ment  is  currently  conpleting  work  on  regula¬ 
tions  to  inplement  section  5(a)(8)  of  the  Act 
and  envisions  reincorporating  air  quality  in¬ 
formation  requirements  into  30  CFR  250.34-3 
as  a  new  subsection. 

§  250.34-4  Carpi iance  with  NEPA. 

Section  250.34-4  has  not  been  revised  to 
include  specific  criteria  to  indicate  the  cir¬ 
cumstances  under  which  the  Director  will 
determine  that  approval  of  a  development  and 
production  plan  constitutes  a  major  Federal 
action  requiring  the  preparation  of  an  EIS. 
Efforts  to  establish  criteria  would  unneces¬ 
sarily  limit  the  discretionary  authority  grant¬ 
ed  the  Secretary  of  the  Interior  under  section 
25(e)(1)  of  the  Act.  We  recognize,  however, 
the  desirability  of  having  these  documents  give 
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as  comprehensive  an  assessment  of  the  environ¬ 
mental  impact  of  development  and  production 
activities  in  a  given  areas  as  is  possible. 

AUTHORS 


Thomas  McCloskey,  Office  of  the  Assistant 
Secretary — Energy  and  Minerals,  U.S.  Department 
of  the  Interior  (202/343-4457);  Theresa  Hooks, 
Office  of  the  Solicitor,  U.S.  Department  of  the 
Interior  (202/343-4325);  and  Gerald  Rhodes, 
Geological  Survey,  U.S.  Department  of  the 
Interior  (703/860-7531). 

ENVIRONMENTAL  IMPACT  AND  REGULATORY  ANALYSIS 
STATEMENTS 


The  Department  of  the  Interior  has  determined 
that  this  revision  of  the  regulations  in  30  CFR 
250.34  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality  of 
the  human  environment  and,  therefore,  prepara¬ 
tion  of  an  Environmental  Impact  Statement  is 
not  required.  The  Department  has  also  deter¬ 
mined  that  this  notice  of  final  rule  is  not  a 
significant  action  and  does  not  require  the 
preparation  of  a  regulatory  analysis  under 
Executive  Order  12044. 

JOAN  M.  DAVENPORT, 

Assistant  Secretary  of  the  Interior 


SEPTEMBER  11,  1979 


3.  Preamble,  30  CFR  250.2,  Definitions; 
250.34-3,  Environmental  Reports;  and  250.57, 
Air  Quality;  45  FR  15128,  March  7,  1980. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey- 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in  the  Outer 
Continental  Shelf 

AGENCY;  U.S.  Geological  Survey,  Department  of 
the  Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  a  regulatory 
program  to  implement  Section  5(a)(8)  of  the 
Outer  Continental  Shelf  (OCS)  Lands  Act  Amend¬ 
ments  of  1978,  Pub.  L.  95-372  (herein  referred 
to  as  the  "Act"),  concerning  the  regulation  of 
air  emissions  from  oil  and  gas  operations  on 
the  OCS.  The  regulations  revise  30  CFR  250.2 
and  250.34  and  create  a  new  section  30  CFR 
250.57. 

DATE:  This  rule  shall  become  effective  on  June 
2,  1980. 

ADDRESSES :  A  copy  of  this  final  rule  may  be 
obtained  from  the  following  offices  of  the 
Geological  Survey: 

Chief,  Conservation  Division,  U.  S.  Geological 
Survey,  National  Center;  Mail  Stop  600,  Reston, 
Virginia  22092. 

Conservation  Manager — Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street,  N.W. ,  Suite  204, 
Washington,  D.C.  20006. 

Conservation  Manager — Gulf  of  Mexico  OCS 
Region,  U.S.  Geological  Survey,  336  Inperial 
Office  Building,  P.O.  Box  7944,  Metairie, 
Louisiana  70010. 

Conservation  Manager — Pacific  OCS  Region,  U.S. 
Geological  Survey,  1340  West  Sixth  Street, 
Rocm  160,  Los  Angeles,  California  90017. 

Conservation  Manager — Alaska  Region,  U.S.  Geo¬ 
logical  Survey,  800  "A"  Street,  Suite  109, 
Anchorage,  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Goll,  U.S.  Geological  Survey,  National 
Center  Mail  Stop  600,  Reston,  Virginia  22092 
(703)  860-7136. 


AUTHORS:  Thcmas  McCloskey,  Office  of  the  Assis¬ 
tant  Secretary — Energy  and  Minerals,  Depart¬ 
ment  of  the  Interior,  Theresa  Hooks,  Office 
of  the  Solicitor,  Department  of  the  Interior, 
R.  A.  Karam,  Office  of  OCS  Program  Coordina¬ 
tion,  Office  of  Assistant  Secretary — Policy, 
Budget  and  Administration,  Department  of  the 
Interior,  John  Goll,  U.S.  Geological  Survey, 
Department  of  the  Interior. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND 

The  Act  requires  that  the  Secretary  of  the 
Interior  prescribe  regulations  with  provisions 
for  compliance  with  the  national  ambient  air 
quality  standards  pursuant  to  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq. ) ,  to  the  extent  that 
activities  authorized  under  the  Act  signifi¬ 
cantly  affect  the  air  quality  of  any  State 
(Section  5(a)(8),  43  U.S.C.  1334).  By  Notice 
of  Decerrber  28,  1978,  (43  FR  60612)  public 
comments  were  requested  to  assist  the  Depart¬ 
ment  of  the  Interior  in  the  identification  and 
selection  of  a  regulatory  program  to  control 
air  emissions  from  activities  authorized  under 
the  Act  which  significantly  affect  onshore  air 
quality.  On  May  10,  1979,  proposed  regulations 
on  this  subject  were  published  in  the  Federal 
Register  (44  FR  27449). 

COMMENTS 

Fifty-five  sets  of  comments  and  recommenda¬ 
tions  were  submitted  in  response  to  the  invi¬ 
tation  contained  in  the  notice  of  preposed 
rule.  The  comments  and  recommendations  varied 
widely  in  nature,  scope,  and  content.  Several 
of  the  conmenters  included  studies  and  analyses 
as  part  of  their  submission.  The  comments 
represented  the  views  of  6  public  interest  and 
environmental  groups,  20  Federal,  State,  and 
local  government  agencies,  and  29  industry  and 
trade  organizations. 

PUBLIC  HEARINGS 

Oral  testimony  relating  to  the  proposed  reg¬ 
ulations  was  taken  at  public  hearings  held  in 
Los  Angeles,  California  on  June  7,  1979,  Nev 
Orleans,  Louisiana  on  June  12,  1979,  and  Wash¬ 
ington,  D.C.  on  June  14,  1979. 

DISCUSSION  OF  MAJOR  ISSUES 

1.  Need  for  Regulations .  Several  commenters 
asserted  that  the  promulgation  of  the  air  qual¬ 
ity  regulations  is  premature.  They  argued  that 
no  regulatory  action  should  be  taken  until 
the  Department  makes  a  formal  determination 
that  OCS  operations  are  having  or  could  have 
significant  effects  on  the  air  quality  of  an 
onshore  area  of  a  State. 
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The  Department  has  rejected  this  argument. 
The  procedures  outlined  in  the  final  regulations 
are  to  be  used  to  determine  whether  emissions 
from  an  OCS  facility  significantly  affect  an 
onshore  area.  The  regulations  are  necessary  to 
insure  that  all  concerned  are  aware  of  these 
procedures  and  are  advised  as  to  hew  the  Secre¬ 
tary  intends  to  fulfill  the  statutory  respon¬ 
sibilities  related  to  the  protection  of 
onshore  air  quality.  This  approach  is  similar 
to  that  followed  under  other  regulatory  programs 
and  is  fully  consistent  with  the  Department's 
statutory  mandate. 

A  number  of  oonmenters  asserted  that  the 
regulations  are  excessively  stringent  and 
unnecessarily  broad  and  complex.  They  argued 
that  the  regulations  would  delay  and  add 
unnecessary  expense  to  the  exploration  for  and 
development  of  OCS  oil  and  gas  resources  and 
characterized  the  program  as  a  clear  case  of 
overregulation  that  ignores  Congressional  in¬ 
tent  and  exceeds  the  statutory  mandate.  One 
conmenter  remarked  that  a  decision  to  publish 
such  complex  regulations  should  be  coupled  with 
a  conmitment  to  establish  a  training  program 
for  industry.  The  Department  believes  that 
the  regulations  are  reasonable,  practical,  and 
consistent  with  the  statutory  mandate.  This 
preamble  contains  a  detailed  discussion  of  the 
regulations  which  explains  the  necessity  and 
rationale  for  each  regulatory  requirement.  Air 
quality  considerations  are  complicated,  par¬ 
ticularly  as  they  relate  to  the  unique  cir¬ 
cumstances  encountered  on  the  OCS.  However, 
every  effort  has  been  made  to  make  the  Depart¬ 
ment's  OCS  air  quality  regulations  as  clear 
and  straightforward  as  possible. 

Although  a  number  of  ccmmenters  expressed 
support  for  the  overall  regulatory  framework 
and  the  adoption  of  significance  levels  and 
prevention  of  significant  deterioration  (PSD) 
increments  from  the  Environmental  Protection 
Agency  (EPA),  others  argued  that  EPA  standards 
and  practices  were  inappropriate  in  the  reg¬ 
ulations.  The  Department  has  developed  a  reg¬ 
ulatory  framework  which  is  similar,  in  many 
respects,  to  the  one  employed  by  EPA.  The 
Department  decided  to  follcw  EPA’s  program,  to 
the  maximum  extent  possible,  because  of  that 
agency's  air  quality  expertise.  The  Depart¬ 
ment's  program  differs  in  some  respects,  how¬ 
ever,  because  the  Department's  mandate  under 
the  Act  is  different  than  EPA's  mandate  under 
the  Clean  Air  Act  and  because  offshore  condi¬ 
tions  differ  frem  those  encountered  onshore. 
The  Clean  Air  Act  gives  EPA  the  authority  to 
regulate  air  pollution  sources  onshore.  The 
Act,  on  the  other  hand,  authorizes  the  Depart¬ 
ment  to  regulate  OCS  activities  only  if  the 
emissions  from  the  activities  have  significant 
effects  on  onshore  air  quality.  Also,  all  OCS 
sources  are  external  to  the  areas  whose  air 
quality  they  may  affect,  a  situation  not  com¬ 
monly  encountered  in  EPA's  regulatory  program. 


Thus,  the  Department  has  used  only  those  as¬ 
pects  of  EPA's  program  that  are  adaptable  to 
the  offshore  situation.  In  doing  so,  we  have 
fulfilled  the  Congressional  intent  that  the 
Department  be  "guided  by  the  Clean  Air  Act,  in 
consultation  with  the  Environmental  Protection 
Agency"  in  devising  this  air  quality  program. 

One  conmenter  requested  that  the  final  reg¬ 
ulations  explain  the  relationship  of  section 
25(a)(1)  of  the  Act  to  the  air  regulatory 
scheme.  Section  25(a)(1)  provides  for  the  cre¬ 
ation  of  a  less  burdensome  regulatory  program 
in  the  western  Gulf  of  Mexico.  Under  regula¬ 
tions  governing  the  submission  and  approval  of 
exploration  plans  and  development  and  produc¬ 
tion  plans,  (see  44  FR  53686,  September  14, 
1979)  OCS  leases  in  the  western  Gulf  of  Mexico 
will  be  treated  differently  from  leases  in 
other  OCS  areas.  Environmental  Reports,  for 
example,  will  not  be  required  unless  an  affect¬ 
ed  State  has  an  approved  coastal  zone  manage¬ 
ment  plan.  If  a  report  is  requested,  the 
Director  of  the  U.S.  Geological  Survey  (GS) 
will  allcw  a  lessee  to  submit  only  that  infor¬ 
mation  the  State  indicates  it  needs  to  make 
its  consistency  determination.  The  different 
treatment  accorded  for  western  Gulf  of  Mexico 
leases  does  not,  hewever,  extend  to  air  quality 
reporting  and  control  requirements.  Nothing 
in  the  language  of  the  statute  or  the  legisla¬ 
tive  history  suggests  that  the  provisions  of 
Section  25(a)(1)  of  the  Act  exenpt  lessees 
from  the  air  quality  regulatory  program.  Sec¬ 
tion  5(a)(8)  of  the  Act  requires  "compliance 
*  *  *  to  the  extent  that  activities  authorized 
under  this  Act  significantly  affect  the  air 
quality  of  any  State. "  A  lessee  submitting  a 
new  or  revised  plan  after  June  2,  1980,  will 
be  required  to  submit  the  information  needed 
to  make  the  findings  under  §  250. 57-1 (d)-(i) , 
and  to  take  the  necessary  measures  to  control 
emissions  regardless  of  whether  an  Environmen¬ 
tal  Report  is  required.  Likewise,  existing 
facilities  in  the  Gulf  of  Mexico  may  be  re¬ 
viewed  in  the  same  manner  as  existing  facili¬ 
ties  in  other  parts  of  the  OCS. 

Finally,  several  corrmenters  objected  to  the 
regulatory  scheme  because  the  lessee,  instead 
of  the  Department,  "controls"  the  information. 
These  commenters  criticized  the  "passive"  role 
of  the  Department  and  asserted  that  the  regula¬ 
tor,  not  the  regulated,  should  be  responsible 
for  collecting  and  interpreting  data  and  mak¬ 
ing  decisions  concerning  the  applicability  of 
the  regulations  to  OCS  operations.  We  do  not 
believe  that  this  is  an  accurate  characteriza¬ 
tion  of  the  role  of  the  Department  in  incremen¬ 
ting  these  regulations.  The  regulations  place 
initial  responsibility  for  all  information 
gathering  on  the  lessee.  Hewever,  the  Direc¬ 
tor  has  clear  authority  to  require  supplemen¬ 
tary  information  and  to  take  whatever  action 
is  necessary  to  validate  the  information.  Addi¬ 
tionally,  the  GS  will  review  and  evaluate  all 
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information  submitted  by  the  lessee  and  will 
make  all  final  decisions  concerning  the 
necessity  for  controls  and  offsets. 

2.  Need  for  Regulatory  Analysis.  Several 
comment ers  argued  that  implementation  of  the 
regulations  represents  a  significant  regulatory 
action  and,  pursuant  to  Executive  Order  12044, 
requires  preparation  of  a  regulatory  analysis. 
Prior  to  the  publication  of  the  preposed  reg¬ 
ulations,  the  Department  prepared  a  Negative 
Declaration  and  Regulatory  Analysis.  That  docu¬ 
ment  examined  the  criteria  for  determining 
whether  the  proposed  regulations  constituted  a 
significant  regulatory  action.  The  Department 
found  that:  (1)  Failure  to  promulgate  rules 
could  have  a  major  regionwide  impact  on  state 
and  local  governments  because  a  failure  to 
adequately  control  air  emissions  could  affect 
the  eligibility  of  state  and  local  governments 
to  receive  Federal  financial  assistance.  The 
Clean  Air  Act  requires  that  state  and  local 
governments  achieve  national  ambient  air  qual¬ 
ity  standards  by  specific  dates  in  order  to 
maintain  eligibility  for  specified  Federal 
grants;  (2)  The  proposed  regulations  would  im¬ 
pose  new  recordkeeping  and  rc  orting  require¬ 
ments  on  the  oil  and  gas  industry.  Hcwever, 
the  inpact  of  these  requirements  was  diminished 
for  certain  lessees  operating  in  certain  areas 
because  they  had  already  voluntarily  corrpiled 
air  quality  information  for  proposed  activi¬ 
ties  which  corresponded  to  that  required  under 
the  proposed  regulations;  (3)  The  preposed 
regulations  would  not  involve  a  potential  con¬ 
flict  between  environmental  and  other  con¬ 
siderations;  (4)  Although  the  proposed  regula¬ 
tions  would  have  a  modest  inpact  on  the  bud¬ 
get  and  personnel  of  the  GS,  they  would  not 
have  a  major  inpact  on  other  programs  of  the 
Department,  other  Federal  agencies,  or  the  allo¬ 
cation  of  Federal  funds;  and  (5)  Based  on  an 
analysis  of  the  projected  cost  to  industry  of 
conp lying  with  the  preposed  regulations,  they 
were  not  estimated  to  have  an  annual  economic 
consequence  of  $100  million  or  more.  Based  on 
these  conclusions,  the  Department  determined 
that  the  implementation  of  the  regulations,  as 
preposed,  was  a  significant  action  but,  because 
the  potential  cost  of  ccnpliance  was  under  $100 
million,  the  preparation  of  a  regulatory  analy¬ 
sis  was  not  required. 

A  review  of  that  determination,  in  light  of 
the  comments  received,  failed  to  shew  any  basis 
for  changing  the  determination.  In  fact,  the 
adoption  of  emission  exemption  rate  formulas 
will  reduce  the  overall  cost  of  compliance  ty 
increasing  the  number  of  lessees  exempt  from 
regulatory  review  under  the  program  and,  there¬ 
by,  decreasing  the  number  of  lessees  who  will 
have  to  model  emissions  to  determine  whether 
they  produce  onshore  ambient  air  concentra¬ 
tions  above  the  significant  levels.  We  there¬ 
fore  maintain  our  finding  that  a  regulatory 
analysis  is  not  called  for  by  the  criteria  set 


out  in  Executive  Order  12044. 

3.  Exemptions .  The  proposed  regulations  ex¬ 
empted  from  further  regulatory  review  OCS  faci¬ 
lities  with  less  than  100  tons  per  year  uncon¬ 
trolled  emissions  of  each  pollutant  or  less  than 
50  tons  per  year  of  controlled  emissions  of  each 
pollutant.  These  exemption  levels  were  applied 
to  all  facilities  regardless  of  their  distance 
from  shore.  In  the  preamble  to  the  proposed 
regulations  the  Department  cited  an  analysis  by 
EPA  which  indicated  that  emissions  of  less  than 
100  tons  per  year  would  not  cause  onshore 
ambient  concentrations  of  air  pollutants  that 
exceed  the  24-hour,  3-hour,  and  1-hour  EPA 
significance  levels.  The  Department  also  noted 
that  although  a  distance  exemption  could  be 
established,  data  were  insufficient  to  justify 
such  an  exemption  in  the  proposed  rule. 

Several  ccmmenters  favored  the  development  of 
an  exemption  formula  which  incorporates  a  dis¬ 
tance  consideration.  The  American  Petroleum 
Institute  (API)  derived  an  emission  rate-dis¬ 
tance  formula  which  received  wide  industry  back¬ 
ing.  API  began  their  analysis  by  using  EPA's 
emission  exemption  rate  of  100  tons  per  year 
for  a  source  locating  in  a  nonattainment  area. 
Based  on  assumed  and  observed  meteorological 
data.  API  then  calculated  the  maximum  ground 
level  ambient  air  concentration  of  emissions 
from  the  source  and  substituted  this  concen¬ 
tration  for  the  EPA  significance  levels.  Then 
API  calculated  the  emission  rates  and  offshore 
source  distances  that  would  produce  this  con¬ 
centration  at  the  shoreline.  The  API  formula 
is  E=80D,  where  E  is  emissions  of  air  pollut¬ 
ants  expressed  in  tons  per  year  and  D  is  dis¬ 
tance  from  an  onshore  area  expressed  in  miles. 
Thus,  facilities  with  emissions  of  less  than 
240  tons  per  year  at  3  miles,  800  tons  per 
year  at  10  miles,  and  4,000  tons  per  year  at 
50  miles  would  be  exempt. 

Most  of  those  who  favored  the  adoption  of  the 
API  formula  said  that  if  the  Department  decides 
to  retain  exemptions  based  on  an  emission  rate 
alone,  the  distinction  drawn  between  controlled 
and  uncontrolled  emissions  should  be  dropped 
and  the  Clean  Air  Act  exemption  levels  of  100 
tons  per  year  for  facilities  impacting  non¬ 
attainment  areas  and  250  tons  per  year  for 
facilities  impacting  attainment  areas  should  be 
adopted.  Other  cormenters  recommended  exempting 
facilities  more  than  8  miles  from  shore,  and 
there  was  a  scattering  of  support  for  more 
lenient  emission  rate  exemptions  (e.g.  one  com- 
menter  recommended  750  tons  per  year,  and  an¬ 
other  400  tons  per  year  at  8  miles.) 

Many  cora renters  argued  that  the  proposed 
exemption  levels  were  not  stringent  enough  and 
that  when  this  fact  is  coupled  with  other 
alleged  deficiencies  in  the  proposed  regulatory 
scheme  (i.e.  the  recognition  of  atmospheric 
dilution,  the  adoption  of  significance  levels 
and  the  absence  of  controls  for  cumulative 
effects),  the  result  is  insufficient  protection 
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for  the  air  quality  of  areas  with  more  strin¬ 
gent  State  standards.  They  recommended  the 
adoption  of  exenption  levels  equivalent  to  those 
allowed  by  the  onshore  jurisdiction  potentially 
affected  by  emissions  from  offshore  facilities 
(e.g.  25  pounds  per  hour,  or  250  pounds  per 
day  for  facilities  located  adjacent  to  many 
jurisdictions  in  California). 

Emission  rate-distance  formulas,  developed  by 
the  GS,  have  been  incorporated  into  the  final 
regulations.  However ,  an  approach  different 
from  that  recommended  by  API  has  been  adopted. 
The  GS  adopted  an  approach  suggested  by  EPA 
which  is  designed  to  insure  that  exempt  OCS 
facilities  will  not  produce  onshore  ambient  air 
concentrations  above  the  adopted  significance 
levels.  Because  of  the  decision  to  rely  on 
significance  levels  to  make  the  "significantly 
affected"  determination  (except  for  volatile 
organic  corrpounds  (VOC) — see  "Volatile  Organic 
Compounds"),  the  distance-emission  rate  ap¬ 
proach  designed  by  GS  is  preferable  to  that 
suggested  by  API. 

In  developing  the  exenption  formulas,  the  GS 
assumed  source  characteristics  and  meteorologi¬ 
cal  conditions  similar  to  those  encountered  on 
the  OCS.  Working  with  the  adopted  signifi¬ 
cance  levels,  the  GS  then  calculated,  for  each 
pollutant  and  averaging  time,  the  emission  rates 
that  would  produce,  from  OCS  sources  at  varying 
distances  from  shore,  onshore  ambient  air  con¬ 
centrations  equivalent  to  the  significance  le¬ 
vels.  Three  pollutants  (total  suspended  par¬ 
ticulates  (TSP) ,  sulfur  dioxide  (SO2)  and  ni¬ 
trogen  oxides  (NOx) )  produced  approximately  the 
same  results  shewing  that  a  100  tons  per  year 
emission  rate  for  a  facility  located  three 
statute  miles  frem  shore  would  not  exceed  signi¬ 
ficance  levels  onshore.  This  emission  rate  is 
the  exemption  level  used  by  EPA  for  n&v  sources 
locating  in  nonattainment  areas  onshore.  Be¬ 
cause  of  the  higher  allowed  concentration  for 
carbon  monoxide,  the  GS  developed  a  separate 
formula  for  carbon  monoxide  (CO). 

The  Department's  exemption  formulas  are:  E= 
3400D2/3  for  CO  and  E  =  33. 3D  for  TSP,  S02 
N0X  and  VOC  (see  "Volatile  Organic  Compounds"), 
where  E  is  the  emission  exemption  amount  ex¬ 
pressed  in  tons  per  year  and  D  is  distance 
from  an  onshore  area  expressed  in  statute  miles. 
Under  these  formulas,  facilities  with  emissions 
of  SO2,  for  example,  of  100  tons  or  less  at  3 
miles  333  tons  or  less  at  10  miles,  and  1665 
tons  or  less  at  50  miles  would  be  exempt  from 
further  air  quality  review. 

The  adopted  exemption  formulas  are  more  con¬ 
servative  than  the  developed  by  API  because 
they  were  based  on  different  assumptions  con¬ 
cerning  the  effective  release  height  and  meteo¬ 
rological  conditions.  It  is  important  to  re¬ 
member  that  an  exemption  level  serves  only  as 
a  screen  to  eliminate  from  review  those  sources 
which,  when  considered  alone,  will  have  no 
significant  effect  on  the  air  quality  of  any 


onshore  area. 

In  response  to  the  comments  concerning  the 
ability  of  the  proposed  regulatory  scheme  to 
protect  more  stringent  State  standards,  the 
Department  is  publishing,  in  a  separate  Notice, 
proposed  regulations  which  would  establish  a 
more  stringent  program  for  application  to  those 
OCS  facilities  located  off  the  coast  of  Cali¬ 
fornia. 

4.  Modeling  and  Atmospheric  Dilution.  The 
proposed  regulations  required  a  lessee  to  model 
emissions  other  than  volatile  organic  compounds 
(hereinafter  called  "non-VOC  emissions")  from  a 
non-exempt  facility  to  determine  whether  they 
would  produce  onshore  ambient  air  concentra¬ 
tions  above  the  significance  levels.  The  les¬ 
see  was  required  to  use  a  model  approved  by 
EPA. 

Several  commenters  pointed  out  that  there  is 
no  overwater  model  which  EPA  has  "approved  for 
use. "  They  argued  that  the  EPA  approved  models, 
especially  when  they  are  applied  to  overwater 
conditions,  have  unacceptably  high  margins  of 
error — being  overly  conservative  or  not  con¬ 
servative  enough  depending  on  the  respondent. 
They  recommended  dropping  the  EPA  approval  pro¬ 
vision  to  allow  the  use  of  new  models  which 
better  predict  overwater  plume  behavior  and 
more  accurately  describe  offshore  conditions. 
One  commenter  expressed  opposition  to  any  pro¬ 
vision  which  would  mandate  the  use  of  a  given 
model,  and  another  opposed  the  use  of  models 
altogether.  The  latter  commenter  suggested 
conducting  actual  monitoring  to  determine 
whether  emissions  from  an  OCS  facility  have  a 
significant  onshore  effect. 

Soma  commenters  recommended  that  the  Depart¬ 
ment  should  develop  a  list  of  acceptable  models 
for  offshore  application,  and  one  commenter 
suggested  that  the  acceptable  model  or  models 
contain  guidelines  on  the  factors  to  be  con¬ 
sidered  in  using  the  model.  Another  commenter 
objected  to  the  use  of  models  for  predicting 
long  term  impacts.  This  respondent  argued  that 
models  are  capable  of  predicting  short  term 
impacts  but  are  not  suited  for  measurement  of 
long  term  impacts  and  recommended  the  develop¬ 
ment  of  a  model  validation  process.  A  number 
of  commenters  believed  that  the  model  approval 
process  should  be  expanded  to  include  a  role 
for  States. 

Many  commenters  also  criticized  the  estab¬ 
lishment  of  an  exemption  formula  which  incor¬ 
porates  a  distance  consideration  and  epposed 
any  regulatory  provision  that  allows  the  dilu¬ 
tion  of  air  pollutants  during  atmospheric  trans¬ 
port  to  be  considered  in  determining  whether 
emissions  from  an  offshore  facility  signifi¬ 
cantly  affect  an  onshore  area.  They  argued 
that  such  an  approach  is  analogous  to  the  use 
of  tall  stacks  as  a  control  measure — a  tech¬ 
nique  designed  to  lewer  ground  level  air  con¬ 
centration  which  has  not  been  allowed  by  some 
courts . 
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The  Act  requires  that  the  Department  devise  a 
regulatory  scheme  which  requires  the  control  of 
emissions  from  OCS  facilities  only  when  these 
emissions  would  have  significant  effects  on  the 
air  quality  of  an  onshore  area.  It  is  the 
position  of  the  Department  that  this  carpels 
development  of  a  method  of  calculating  the 
onshore  concentration  of  an  offshore  emission. 
Modeling  is  a  corrmon  and  accepted  method  of 
predicting  the  inpact  of  emissions  on  air  am¬ 
bient  concentrations.  EPA,  for  example,  uses 
the  results  of  such  models  for  determining  the 
applicability  of  certain  new  source  require¬ 
ments,  such  as  offsets.  Thus,  the  agency  with 
primary  responsibility  for  protecting  the 
Nation's  air  quality  recognizes  the  ability 
of  the  atmosphere  to  dilute  amissions  during 
transport,  as  long  as  excessive  stack  heights 
and  other  illegal  dispersion  techniques  are 
not  used.  The  Department  has  adopted  this 
analysis. 

The  Department  has  retained  the  modeling  re¬ 
quirement  established  in  the  proposed  regula¬ 
tions  but,  in  recognition  of  the  coiments 
received,  has  initiated  a  step-by-step  process 
which  will  lead  to  the  development  of  an  ac¬ 
ceptable  overwater  model  or  models.  At  the  pre¬ 
sent  time,  GS  is  reviewing  the  list  of  EPA 
approved  models  and  will  select  one  or  two 
which  lessees  must  use  in  the  air  quality 
program.  During  the  next  year,  these  models 
will  be  adapted  for  overwater  applications. 
Also,  during  the  next  two  to  three  years,  the 
Bureau  of  Land  Management  (BLM),  Department  of 
the  Interior,  will  conduct  actual  field  tests 
off  the  coast  of  southern  California  to  develop 
diffusion  coefficients  for  overwater  condi¬ 
tions.  These  diffusion  coefficients  will  be 
used  to  validate  models  the  Director  has 
approved  for  use.  Finally,  the  GS  will  estab¬ 
lish  a  mechanism,  similar  to  the  one  used  by 
EPA,  under  which  interested  outside  parties 
can  recommend  new  models  or  adaptations  to 
existing  models  to  the  GS.  Each  recommendation 
will  be  subject  to  public  review  and  comment 
before  being  added  to  the  list  of  approved 
models. 

It  is  the  Department's  position  that  the 
benefits  to  be  derived  from  requiring  the  use 
of  an  approved  model  or  models  cutweigh  the 
loss  of  "flexibility"  advocated  by  some  com- 
menters.  Despite  the  deficiencies  in  existing 
EPA  models,  their  use,  in  the  short  term,  is 
preferable  to  the  controversies  that  would  arise 
if  all  the  parties  involved  were  allowed  to 
pick  different  models  to  predict  and  analyze 
the  onshore  air  quality  impacts  of  offshore 
operations . 

It  should  be  noted  that  EPA  provides  informa¬ 
tion  on  its  approved  models  explaining  how 
they  work  and  how  to  use  them.  The  Survey 
plans  to  provide  similar  information  on  the 
models  which  the  Director  approves  for  use. 
Finally,  the  Department  disagrees  with  those 


who  contend  that,  although  the  EPA  models  can 
estimate  short  term  impacts,  they  cannot  esti¬ 
mate  long  term  (i.e.  annual)  impacts.  Several 
EPA  models  calculate  one  hour  averages  of  rel¬ 
ative  concentrations  and  sum  these  to  esti¬ 
mate  the  annual  average  impact  of  the  source. 
Thus  the  long  term  impacts  are  based  on  the 
cumulative  effect  of  short  term  impacts. 

The  Department  disagrees  with  comments  con¬ 
cerning  the  impact  of  atmospheric  dilution  in 
its  regulatory  program.  Any  effort  to  equate 
atmospheric  dilution  of  offshore  emissions  to 
using  tall  stacks  is  faulty  for  three  reasons. 
First,  the  use  of  models  to  predict  onshore 
impacts  of  offshore  emissions  does  not  consti¬ 
tute,  as  the  conmenters  suggest,  a  "form  of 
emission  regulation. "  Instead,  the  models  are 
used  to  answer  the  threshold  question — is  there 
a  significant  impact  on  the  air  quality  of  an 
onshore  area?  If  the  models  predict  an  impact 
in  excess  of  that  level  which  is  defined  as 
significant,  then  emission  limitations  and,  in 
some  instances,  offsets  are  required.  Second, 
the  outcome  in  the  "tall  stack"  cases  cited 
by  commenters  was  based  on  the  court '  s  inter¬ 
pretation  of  specific  language  in  Section  110 
(a)(2)(b)  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  1857c-5(a) (2) (B) ) .  No  similar  language 
appears  in  the  OCS  Lands  Act  Amendments  of 
1978.  Third,  it  is  clear  that  Congress  in¬ 
tended  that  the  Department  should  consider  dis¬ 
tance  in  determining  whether  emissions  from 
an  OCS  facility  should  be  controlled: 

It  is  expected  that  same  activities  may  not 
have  significant  effects  because  of  distance 
from  shore  or  meteorological  conditions  that 
blow  the  pollution  out  to  sea.  If  an  OCS 
activity  or  facility  is  determined  to  have  no 
such  significant  effect,  when,  for  example,  it 
is  located  many  imiles  from  the  coast,  the 
requirement  of  the  regulations  under  section 
5(a)(8)  would  not  apply,  (see  House  Conf.  Rep. 
No.  95-1474,  p.  86). 

This  statement  reflects  the  understanding  that 
emissions  further  from  shore  are  less  likely  to 
cause  increases  in  the  onshore  amibient  air 
concentrations  than  emissions  released  closer 
to  the  onshore  area.  Thus,  a  regulatory  program 
which  considers  atmospheric  dilution  is  consis¬ 
tent  with  this  mandate. 

5.  Significance  Levels.  The  proposed  regu¬ 
lations  adopted  the  significance  levels  estab¬ 
lished  by  EPA  to  control  sources  locating  in 
a  "clean"  area  but  which  would  impact  a  non¬ 
attainment  area.  (see  "Emission  Offset  In¬ 
terpretive  Ruling",  44  FR  3283  January  16, 
1979).  Non-VOC  emissions  from  a  non-exempt 
OCS  facility  were  compared  to  these  EPA  signi¬ 
ficance  levels  to  determine  whether  the  emis¬ 
sions  would  significantly  affect  the  air  qual¬ 
ity  of  an  onshore  area.  These  significance 
levels  are  approximately  two  percent  of  the 
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national  anibient  air  quality  standards  and  cor¬ 
respond  closely  to  the  Class  I  increments  under 
the  Prevention  of  Significant  Deterioration 
(PSD)  Program. 

Several  conmenters  argued  that  the  proposed 
significance  levels  were  too  stringent  and  they 
recommended  the  adoption  of  levels  that  are  10 
percent  of  the  national  ambient  air  quality 
standards.  They  maintained  that  this  level 
would  account  for  the  natural  variability  of 
atmospheric  background  concentrations  of  the 
pollutants  of  concern  and  the  limitations  in¬ 
herent  in  equipment  and  techniques  which  mea¬ 
sure  ambient  pollutant  concentrations.  Other 
conmenters,  noting  the  relationship  between  the 
significance  levels  and  the  Class  I  increments, 
recommended  basing  the  significance  levels  on 
on  the  Class  II  increments,  which  are  25%  of 
the  national  ambient  air  quality  standards. 
They  pointed  out  that  Class  II  increments  apply 
to  the  areas  where  most  people  live  and  would 
be  more  reasonable  for  determining  a  significant 
effect  than  the  Class  I  increments. 

Other  conmenters  argued  that  the  significance 
levels  are  not  stringent  enough  and  that  an 
increase  in  air  contaminants  of  up  to  two 
percent  of  the  national  ambient  air  quality 
standards  is  too  much  for  nonattainment  areas 
which  are  struggling  to  meet  the  standards. 
They  recommended  reducing  the  exemption  level 
(see  "Exemptions"),  eliminating  the  modeling 
requirement  (see  "Modeling")  and  the  signifi¬ 
cance  levels,  and  requiring  all  emissions  from 
nonexempt  facilities  to  be  fully  reduced  or 
offset. 

It  is  the  position  of  the  Department  that  the 
use  of  EPA's  significance  levels  in  these  air 
quality  regulations  is  prudent.  To  fulfill  the 
requirements  of  the  Act,  a  regulatory  scheme 
must  be  designed  so  that  offshore  emissions  are 
converted  into  onshore  ambient  air  concentra¬ 
tions  which  are  then  measured  against  a  criter¬ 
ion  to  determine  whether  the  onshore  air  quality 
is  sufficiently  affected  to  warrant  regulation 
of  the  offshore  source.  EPA  encounters  an  anal¬ 
ogous  situation  where  emissions  from  new  sources 
locating  in  "clean"  areas  may  adversely  affect 
a  nonattainment  area.  To  address  this  situa¬ 
tion  EPA  established  a  set  of  significance 
levels  and  stipulated  that  if  the  emissions 
from  the  new  source  locating  in  the  "clean" 
area  would  cause  ambient  air  concentrations 
in  excess  of  these  levels  in  the  actual  area 
of  nonattainment,  mitigation  measures  are 
necessary.  Because  the  onshore  situation  for 
which  the  EPA  significance  levels  were  designed 
is  similar  to  the  offshore  situation,  the 
levels  have  been  incorporated  into  this  reg¬ 
ulatory  program.  The  levels  are  stringent 
enough  to  assure  that  onshore  effects  from 
offshore  operations  will  be  inconsequential 
but  are  not  overly  burdensome  to  operators  on 
the  OCS. 

6 .  Volatile  Organic  Compounds  (VOCs ) .  Under 


the  proposed  regulations,  a  "36-hour  travel 
time"  criterion  was  used  to  determine  whether 
emissions  of  VOCs  (i.e.  compounds  which  react 
with  other  pollutants  in  the  atmosphere  to  form 
ozone)  from  a  non-exempt  facility  significantly 
affect  the  air  quality  of  a  State.  The  "36- 
hour  travel  time"  criterion,  adopted  from  EPA, 
was  selected  because  EPA  informed  the  Department 
that  acceptable  reactive  models  for  calculating 
ozone  concentrations  resulting  from  VOC  emis¬ 
sions  from  individual  sources  do  not  exist. 
EPA 1  s  rationale  for  this  criterion  was  that  most 
reactions  leading  to  the  formation  of  ozone 
occur  during  this  36-hour  timeframe. 

In  the  preamble  to  the  proposed  regulations, 
the  Department  noted  that  EPA  was  reevaluating 
the  "36-hour  travel  time"  criterion  and  might 
change  it  after  the  Department  published  its 
proposed  or  final  regulations. 

The  Department  indicated  that  it  would  eval¬ 
uate  any  new  EPA  approach  for  inclusion  in  the 
air  quality  regulations.  On  September  5,  1979, 
EPA  withdrew  the  "36-hour  travel  time"  criterion 
and  proposed  a  requirement  that  sources  locating 
in  attainment  or  unclassified  areas  (the  loca¬ 
tion  of  all  OCS  sources)  monitor  for  one  year 
(or  for  a  shorter  period  specified  by  EPA)  to 
determine  whether  there  is  an  ozone  violation 
at  the  site.  If  at  least  one  ozone  violation 
occurs  during  the  monitoring  period,  the  source 
generally  would  be  subject  to  all  EPA  regula¬ 
tions  which  apply  to  sources  locating  in  non¬ 
attainment  areas.  If  no  onsite  violation 
occurred,  the  source  would  be  subject  to  all 
EPA  regulations  which  apply  to  sources  locating 
in  attainment  areas. 

Comrrenters  on  the  proposed  regulations  gave 
very  little  support  for  the  retention  of  the 
"36-hour  travel  time"  criterion.  Many  com- 
menters  claimed  that  the  criterion  had  no  sci¬ 
entific  basis  and  that  the  regulatory  require¬ 
ments  were  difficult  to  understand  and  apply. 
Alternative  recommended  approaches  included 
adopting  any  future  EPA  approach,  treating  VOCs 
like  the  other  criteria  pollutants,  or  requir¬ 
ing  control  of  all  non-exempt  VOC  sources. 

The  Department  has  dropped  the  "36-hour  travel 
time"  criterion  and  has  decided  against  follow¬ 
ing  EPA's  new  approach  to  VOC  emission  con¬ 
trol.  An  approach  has  been  adopted  which  will 
require  control  of  all  facilities  not  exempt 
for  VOC.  The  Department  will  treat  offshore 
VOC  emissions  much  like  EPA  treats  them  on¬ 
shore .  That  is  to  say,  the  exemption  level  of 
100  tons  per  year  at  three  miles  will  apply. 
Sources  at  distances  of  more  than  three  miles 
from  shore  will  be  exempt  in  accordance  with 
the  emission  exemption  amount  determined  by 
using  the  formula  E=33.3D  (see  Exemption). 
All  VOC  emissions  which  are  not  exempted  will 
be  controlled. 

The  decision  not  to  adopt  EPA's  new  approach 
was  based  on  the  belief  that  onsite  ambient  air 
monitoring  would  pose  unacceptable  technologic 
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and  economic  problems.  It  is  unclear  hew  sen¬ 
sitive  monitoring  equipment  would  react  to  the 
marine  environment,  and  the  placement  of  a 
monitoring  buoy  or  tewer  on  the  OCS  does  not 
appear  to  be  worth  the  cost,  compared  to  the 
regulatory  approach  adopted.  The  decision  not 
to  treat  VOCs  like  the  other  criteria  pollutants 
was  based  on  the  absence  of  an  acceptable 
reactive  model.  Should  EPA  approve  a  reactive 
model,  the  Department  will  reevaluate  the  reg¬ 
ulations  to  determine  the  feasibility  of  treat¬ 
ing  VOCs  as  other  criteria  pollutants. 

7.  Best  Available  Control  Technology  (BACT) . 
Under  the  proposed  regulations,  any  lessee  pro¬ 
posing  a  facility  whose  non-VOC  air  pollutants 
would  significantly  affect  the  air  quality  of  a 
nonattainment  area  would  have  been  required  to 
take  any  measures  necessary  to  reduce  or  offset 
the  emissions  from  the  facility  so  that  the 
pollutant  concentrations  would  not  affect  the 
nonattainment  area.  In  determining  the  appro¬ 
priate  level  of  control  for  facilities  with 
non-VOC  emissions  that  significantly  affect  the 
air  quality  of  an  attainment  or  unclass  if  iable 
area,  the  lessee  would  follow  a  two-step 
approach. 

First,  the  lessee  would  have  identified  BACT 
in  the  exploration  plan  or  development  and 
production  plan.  Next,  assuming  the  applica¬ 
tion  of  BACT,  the  lessee  would  have  modeled 
emissions  of  SO2  and  TSP  to  determine  whether 
they  would  have  produced  ambient  air  concen¬ 
trations  in  the  attainment  or  unclass  if  iable 
area  above  the  maximum  allowable  increments 
prescribed  in  the  proposed  regulations.  If 
concentrations  exceeded  the  maximum  allowable 
increments,  the  lessee,  in  addition  to  applying 
BACT,  would  have  been  required  to  take  whatever 
additional  measures  were  necessary  to  reduce 
or  offset  the  emissions  down  to  a  level  at 
which  the  maximum  allowable  increments  would 
not  have  been  exceeded.  The  same  general  ap¬ 
proach  would  have  been  followed  for  a  facil¬ 
ity  with  VOC  emissions  which  were  within  36 
hours  travel  time  of  a  nonattainment,  attain¬ 
ment,  or  unclassif iable  area.  Finally,  when 
modeling  indicated  that  emissions  from  an  ex¬ 
isting  or  tenporary  facility  would  have  signi¬ 
ficantly  affected  any  nonattainment,  attain¬ 
ment,  or  unclassifiable  area  of  a  State,  the 
lessee  would  have  been  required  to  install  BACT. 

Many  commenters  complained  that  the  inposi¬ 
tion  of  the  BACT  requirement  will  impede  the 
installation  of  the  most  cost  effective  tech¬ 
nologies.  They  like  the  approach  that  would 
be  followed  when  emissions  significantly 
affect  a  nonattainment  area  (where  seme  level 
of  control  less  than  BACT  might  be  adequate) 
and  conplained  that  it  is  excessive  to  require 
a  more  stringent  level  of  control  when  the  same 
emissions  significantly  affect  an  attainment  or 
unclassifiable  area.  They  recommended  deleting 
the  BACT  requirement  and  allowing  the  lessee  to 
use  a  combination  of  controls  and  offsets  to 


achieve  the  necessary  reductions. 

Other  commenters  pointed  to  the  discrepancy 
between  the  level  of  control  required  for  emis¬ 
sions  significantly  affecting  a  nonattainment 
area  and  those  significantly  affecting  an  at¬ 
tainment  or  unclassifiable  area,  and  recommend¬ 
ed  modifying  the  regulations  to  more  closely 
correspond  with  the  level  of  control  required 
by  EPA  in  nonattainment  areas  (i.e.  EPA's  lowest 
achievable  emission  rate  (LAER)  standard) .  They 
did,  however,  support  the  use  of  BACT  to  con¬ 
trol  emissions  significantly  affecting  attain¬ 
ment  or  unclassifiable  areas. 

The  Department  has  decided  to  adopt  an 
approach  which  more  closely  parallels  the  one 
used  by  EPA  to  control  emissions  which  signi¬ 
ficantly  affect  a  nonattainment  area.  The  De¬ 
partment  believes  that  it  is  important  to 
require  the  installation  of  control  equipment 
on  OCS  sources  affecting  the  air  quality  of 
nonattainment  areas.  However,  the  Department 
has  rejected  the  recommendation  that  EPA's  stan¬ 
dard  of  LAER  be  imposed  on  sources  significant¬ 
ly  affecting  a  nonattainment  area.  The  LAER 
standard,  unlike  the  BACT  standard,  gives  no 
consideration  to  economic,  environmental,  or 
technological  factors  and  thus  conflicts  with 
the  best  available  and  safest  technologies  stan¬ 
dard  contained  in  Section  21(b)  of  the  Act. 
For  this  reason,  the  Department  will  require 
the  use  of  BACT  to  control  emissions  which 
significantly  affect  a  nonattainment  area.  In 
addition  to  applying  BACT,  a  lessee  of  a  facil¬ 
ity  which  significantly  affects  a  nonattain¬ 
ment  area  will  also  be  required  to  install 
additional  control  equipment,  obtain  offsets, 
in  order  to  fully  reduce  the  emissions  from 
the  facility.  For  example,  assume  that  a  fa¬ 
cility  is  found  to  significantly  affect  a  non¬ 
attainment  area,  and  that  the  total  emissions 
of  a  particular  air  pollutant  which  must  be 
fully  reduced  are  500  tons  per  year.  Under 
the  final  regulations  the  lessee  first  must 
apply  BACT.  Assume  that  the  installation  of 
BACT  reduces  the  emission  of  the  pollutant 
down  to  200  tons  per  year.  In  this  instance, 
the  lessee  would  then  be  required  to  install 
additional  control  equipment  or  obtain  offsets 
(or  a  combination  of  the  two)  to  fully  reduce 
or  offset  the  remaining  emissions  attributable 
to  the  facility  by  200  tons. 

The  Department  has  also  retained  the  require¬ 
ment  that  BACT  be  applied  when  emissions  would 
significantly  affect  an  attainment  area  and 
when  emissions  from  a  temporary  facility  would 
significantly  affect  an  nonattainment,  attain¬ 
ment,  or  unclassified  area.  Additionally,  the 
installation  of  BACT  may  be  required,  in  some 
instances,  for  existing  facilities. 

8.  Prevention  of  Significant  Deterioration 
(PSD).  The  proposed  regulations  required  les¬ 
sees  to  control  emissions  from  facilities  which 
significantly  affect  the  air  quality  of  onshore 
areas  where  the  air  quality  is  better  than  the 
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primary  or  secondary  ambient  air  quality  stan¬ 
dards  . 

A  number  of  conmenters  argued  that  the  Secre¬ 
tary  does  not  have  the  authority,  under  Section 
5(a)(8)  of  the  Act,  to  include  PSD  require¬ 
ments  in  the  regulations.  They  asserted  that 
the  statutory  language.  Which  mandates  "compli¬ 
ance  with  the  national  ambient  air  quality 
standards,"  limits  the  Department's  regulatory 
authority  to  those  onshore  situations  Where 
the  primary  and  secondary  ambient  air  quality 
standards,  established  by  the  Clean  Air  Act,  are 
being  violated.  They  also  asserted  that  the 
regulatory  program  established  for  nonattain¬ 
ment  areas  is  totally  separate  and  independent 
of  the  PSD  regulatory  program  and  that  by 
using  the  term  "national  ambient  air  quality 
standards"  Congress  was  referring  only  to  the 
nonattainment  program.  Finally,  some  com- 
menters  pointed  out  that  the  offshore  opera¬ 
tions,  unlike  land  based  cperations,  usually 
are  confined  to  the  location  Where  the  oil  or 
gas  are  discovered  and  cannot  be  relocated. 

Other  conmenters ,  however,  supported  the  im- 
positon  of  controls  on  OCS  facilities  Which 
significantly  affect  attainment  or  unclassifi- 
able  areas.  They  argued  that  the  legislative 
history  clearly  indicates  that  the  Department's 
regulations  must  insure  that  OCS  sources  will 
not  have  an  adverse  effect  upon  the  air  qual¬ 
ity  or  attainment  areas.  Che  corrmenter  pointed 
out  that  the  PSD  increments  are  federally- 
established  and  nationally  applicable  stan¬ 
dards  for  attainment  areas  and  operate  in  much 
the  same  way  as  the  primary  and  secondary 
standards  operate  for  nonattainment  areas . 
Further,  they  argued  that  the  PSD  program, 
when  incorporated  into  the  State  Implementation 
Plan,  becomes  a  mere  stringent  State  program 
which,  according  to  the  Conference  Report, 
must  not  be  adversely  affected  by  the  offshore 
drilling  program.  Another  comnenter  agreed 
that  the  PSD  program  should  be  included  in  the 
final  regulations,  but  conplained  that  the 
regulatory  scheme  as  preposed  is  not  suffi¬ 
ciently  stringent.  The  corrmenter  suggested 
that  all  OCS  facilities  should  be  required  to 
install  LAER  Whether  or  not  the  facility  would 
significantly  affect  an  attainment  or  nonat¬ 
tainment  area.  This  corrmenter  also  asserted 
that  in  order  to  prevent  the  significant  de¬ 
terioration  of  onshore  air  quality,  it  would 
be  necessary  for  the  Department  to  require  in 
all  cases,  the  modeling  of  cumulative  inpacts. 

Also,  one  comnenter  believed  that  the  preposed 
rules  failed  bo  recognize  that  some  of  the 
allowable  increment  may  have  been  consumed  by 
other  new  sources  Which  have  previously  been 
located  in  an  area.  This  commenter  also  argued 
that  the  OCS  facility  should  not  be  allcwed  to 
consume  the  entire  PSD  increment  because  the 
clean  air  area  would  then  be  put  at  the  same 
economic  disadvantage  as  a  nonattainment  area 
when  attenpting  to  site  new  sources.  The  com¬ 


menter  recommended  that  the  regulations  should 
limit  the  offshore  facilities  to  a  certain  per¬ 
centage  of  the  annual  and  short  term  increment 
(25  percent  and  75  percent,  respectively).  Fi¬ 
nally,  one  corrmenter  suggested  that  the  deci¬ 
sion  on  the  PSD  requirements  be  delayed  until 
the  D.C.  Court  of  Appeals  issued  its  final 
ruling  in  Alabama  Pcwer  Co.  v.  Cos  tie. 

After  carefully  considering  the  arguments 
presented  by  the  many  conmenters ,  the  Department 
has  decided  that  it  is  legally  authorized  to 
retain  the  provisions  Which  require  compliance 
with  standards  established  by  EPA  to  prevent 
the  significant  deterioration  of  onshore  air 
quality  in  attainment  areas. 

The  Department  believes  that  conmenters  are 
mistaken  in  their  argument  that,  because  of  the 
statutory  reference  to  "national  ambient  air 
quality  standards,"  the  authority  of  the  Secre¬ 
tary  is  limited  to  control  of  OCS  emissions  af¬ 
fecting  the  air  quality  of  nonattainment  areas. 
We  believe  that  Congress  used  the  term  "national 
ambient  air  quality  standards  pursuant  to  the 
Clean  Air  Act"  in  a  broad  sense  to  mean  that  the 
Secretary  should  promulgate  regulations  Which 
insure  the  protection  of  air  quality  in  attain¬ 
ment  as  well  as  nonattainment  areas  from 
degradation  resulting  from  emissions  from  OCS 
operations .  This  interpretation  is  entirely 
consistent  with  the  intent  of  Congress  as  ex¬ 
pressed  in  the  legislative  history.  Statements 
made  on  the  House  floor  during  the  debate  over 
the  air  quality  provisions  of  the  Act  clearly 
demonstrate  that  Congress  intended  that  all 
applicable  aspects  of  the  air  quality  regulatory 
program  established  under  the  Clean  Air  Act  be 
extended  to  the  program  established  under  the 
Act  (see  1978  Cong.  Rec.  H.  415-416,  January 
31,  1978).  That  the  provisions  of  Part  C  of 
the  Clean  Air  Act  are  "applicable"  is  under¬ 
scored  by  the  debates  which  occurred  among  the 
conferees  during  Conference  Corrmittee  meet¬ 
ings.  The  point  was  made  emphatically  that 
if  emissions  from  offshore  operations  are  not 
regulated  to  the  same  extent  as  emissions  from 
onshore  operations,  then  onshore  growth  will 
be  slowed  in  favor  of  offshore  development 
(see  Transcript  of  Conference  Committee  on  OCS 
Lands  Act  Amendments,  June  19,  1978).  No  dis¬ 
tinction  was  made  between  attainment  and  non¬ 
attainment  areas,  strongly  suggesting  that  Con¬ 
gress  had  no  intention  of  creating  a  special 
exemption  for  offshore  operations  significantly 
affecting  the  air  quality  of  an  attainment 
area.  Indeed,  the  legislative  history  indi¬ 
cates  that  once  it  is  determined  that  offshore 
emissions  significantly  affect  the  air  quality 
of  onshore  areas,  these  emissions  are  to  be 
regulated  regardless  of  attainment  status. 

The  commenter  who  argued  that  the  regulations 
fail  to  recognize  that  some  of  the  allowable 
increases  may  have  already  been  consumed  is 
mistaken.  The  regulations  clearly  indicate 
that  the  "maximum  allowable  increases"  for  SC>2 
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and  TSP  are  ceilings  Which  cannot  be  exceeded 
within  the  applicable  area.  To  calculate  the 
acceptable  enmission  level,  a  lessee  must  com¬ 
bine  the  ambient  air  concentrations  result¬ 
ing  from  the  projected  emissions  of  TSP  and 
SO2  from  the  proposed  OCS  facility  with  those 
emissions  of  TSP  and  SO2  fran  other  onshore 
and  offshore  sources  which  contribute  to  the 
consumption  of  the  maximum  allowable  increases. 

The  Department  has  rejected  the  suggestion 
that  a  lessee  be  limited  to  a  percentage  of 
the  maximum  allowable  increases.  Since  EPA 
has  not  established  this  requirement  for  onshore 
sources,  the  Department  has  decided  not  to 
inpose  such  a  requirement  on  offshore  opera¬ 
tions.  Finally,  the  D.C.  Court  of  Appeals 
issued  its  final  ruling  in  Alabama  Power  v. 
Costle  on  December  14,  1979.  These  final 
regulations  contain  no  provisions  or  require¬ 
ments  which  conflict  with  the  ruling  in  that 
case. 

9.  Offsets.  Under  the  proposed  regulations, 
the  lessees  were  allowed  to  use  offsets  instead 
of  controls  to  reduce  the  amissions  signifi¬ 
cantly  affecting  an  onshore  nonattainment  area. 
In  each  instance,  the  lessee  would  be  given  a 
choice  between  the  use  of  controls  or  offsets, 
or  a  combination  of  the  two. 

Several  corrmenters  questioned  the  Depart¬ 
ment's  authority  to  require  emission  offsets 
from  onshore  facilities  since  these  facilities 
are  outside  the  Department's  jurisdiction  under 
the  Act.  Other  corrmenters,  who  supported  giv¬ 
ing  the  lessees  the  choice  of  controlling  or 
offsetting  emissions,  argued  that  the  amount 
of  offset  required  should  be  only  that  neces¬ 
sary  to  reduce  the  emissions  to  that  level 
which  would  prevent  violations  of  the  national 
ambient  air  quality  standards .  They  also 
argued  that  offsets  should  never  be  necessary 
where  only  an  attainment  area  is  affected. 
Finally,  seme  commenters  argued  that  the  De¬ 
partment  should  require  greater  than  one-to-one 
(1:1)  offsets  when  amissions  significantly 
affect  nonattainment  areas. 

The  Department  has  retained  offset  provisions 
in  its  final  regulations.  The  offset  require¬ 
ment  is  discretionary;  no  absolute  requirement 
for  onshore  offsets  exists  in  the  final  regula¬ 
tions.  Instead,  lessees  are  given  the  choice, 
after  the  application  of  BACT  (see  "Best 
Available  Control  Technology" ) ,  of  installing 
additional  controls  or  obtaining  onshore  or 
offshore  offsets. 

It  is  the  position  of  the  Department  that  it 
would  be  unwise  to  limit  the  use  of  offsets  as 
the  commenters  recommended.  The  decision  to 
require  full  reduction  of  emissions  which  affect 
the  air  quality  of  nonattainment  areas  (through 
the  application  of  BACT  and  whatever  additional 
controls  or  offsets  are  necessary)  is  consistent 
with  EPA's  regulatory  program.  The  provision 
regarding  the  use  of  offsets  to  prevent  a 
violation  of  the  PSD  increments  is  consistent 


with  EPA's  program  and  is  reasonable  because  it 
provides  lessees  with  an  alternative  to  install¬ 
ing  more  control  equipment. 

Finally,  the  Department  has  rejected  the 
recommendation  that  the  offset  requirement  for 
emissions  significantly  affecting  a  nonattain¬ 
ment  area  should  be  greater  than  1:1.  The 
Department  believes  that  such  a  requirement 
would  conflict  with  its  legislative  mandate. 
The  Department  is  limited  in  preventing  signi¬ 
ficant  onshore  effects  and  cannot  impose  a  level 
of  control  which  would  leave  the  air  cleaner, 
in  effect,  than  it  would  have  been  if  the  OCS 
facility  had  never  located  offshore. 

10.  Temporary  Facilities.  The  proposed  reg¬ 
ulations  contained  a  definition  of  "temporary 
activities"  which  indicated  that  construction 
and  drilling  activities  that  occur  in  one  loca¬ 
tion  for  less  than  three  years  would  be  consid¬ 
ered  temporary.  The  proposed  rule  required 
a  lessee  to  apply  BACT  to  temporary  activities 
which  significantly  affect  the  air  quality  of 
any  state. 

Several  commenters  supported  this  approach. 
Others  agreed  with  the  BACT  requirement  but 
recommended  shortening  the  timeframe  provided 
in  the  definition  of  "temporary  activities" 
from  three  years  to  one  year.  One  respondent 
noted  that  EPA  uses  a  two  year  exemption  period 
onshore  and  suggested  that  two  years  is  also 
appropriate  offshore. 

Many  other  commenters  argued  for  a  total 
exemption  of  all  temporary  activities,  includ¬ 
ing  all  mobile  drilling  equipment  and  pipeline 
and  platform  construction  activities,  from  the 
regulatory  requirements.  They  asserted  that 
extensive  experience  has  shewn  that  temporary 
facilities  have  no  adverse  onshore  air  quality 
impacts.  They  argued  that  the  cost  of  regulat¬ 
ing  temporary  activities  is  far  greater  than 
the  benefits  and  reiterated  that  onshore  tem¬ 
porary  activities  are  exempt  under  EPA's  regu¬ 
lations.  Finally,  several  commenters  took  the 
position  that  temporary  facilities,  if  regu¬ 
lated  at  all,  should  only  be  regulated  if  they 
affect  nonattainment  areas. 

The  Department  has  decided  to  retain  the 
approach  to  the  regulation  of  temporary  facili¬ 
ties  which  appeared  in  the  proposed  regula¬ 
tions.  First,  the  Act  does  not  distinguish 
between  temporary  and  permanent  facilities;  it 
directs  the  Secretary  to  control  all  activities 
authorized  under  the  Act  that  would  have  sig¬ 
nificant  effects  on  onshore  air  quality.  In 
fact.  Section  11(c)(1)  of  the  Act  specifically 
directs  the  Secretary  to  insure  that  air  qual¬ 
ity  impacts  from  exploratory  activities  do  not 
have  adverse  effects  on  a  State's  air  quality. 
Second,  the  information  available  to  the  Depart¬ 
ment  indicates  that  substantial  emissions  (in 
excess  of  100  tons  per  year)  may  be  associated 
with  temporary  drilling  activities. 

Finally,  application  of  the  BACT  requirement 
to  temporary  facilities  is  consistent  with  EPA 
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practices  in  that  temporary  activities  are 
exenpt  from  other  regulatory  requirements  but, 
nevertheless,  must  install  BACT.  The  Depart¬ 
ment's  approach  is  different,  however,  from 
EPA's  because  OCS  lessees  will  be  required  to 
install  BACT  only  if  their  temporary  activities 
cause  significant  onshore  effects.  Only  the 
BACT  level  of  control  is  required  for  tenpo- 
rary  facilities,  and  not  more  stringent  con¬ 
trols  or  offsets,  because  of  the  limited  time 
that  these  activities  will  emit  pollutants  and 
the  difficulties  and  inequities  that  would  be 
involved  in  obtaining  offsets  for  temporary 
facilities. 

The  Department  also  intends  to  retain  a  def¬ 
inition  of  "temporary  facility"  which  includes 
exploration  and  development  drilling  activities 
which  are  conducted  in  one  location  for  less 
than  three  years.  The  definition  also  encom¬ 
passes  construction  activities.  The  decision 
to  classify  construction  activities  as  tempo¬ 
rary  was  adopted  from  EPA's  regulations.  The 
three  year  time  frame  is  based  on  the  GS's 
experience  with  the  time  normally  associated 
with  exploration  or  development  drilling  activ¬ 
ities. 

11.  Existing  Facilities.  Under  the  proposed 
regulations,  an  activity  which  had  commenced 
operations  prior  to  the  effective  date  of  the 
final  regulations  was  subject  to  control  if  an 
affected  State  could  demonstrate,  and  subse¬ 
quent  analyses  would  affirm,  that  emissions 
from  the  facility  were  significantly  affecting 
the  air  quality  of  an  onshore  area.  The  cri¬ 
teria  used  to  make  the  necessary  determinations 
were  the  same  as  those  applied  to  new  or  modi¬ 
fied  facilities,  but  the  maximum  level  of  con¬ 
trol  was  different.  Existing  facilities  with 
emissions  which  significantly  affect  onshore 
areas  were  required  only  to  apply  BACT. 

Many  corrmenters  argued  that  existing  facili¬ 
ties  should  be  exenpt  from  any  regulatory  re¬ 
quirements  related  to  air  emissions.  They  ar¬ 
gued  that  Congress  did  not  intend  to  regulate 
emissions  from  existing  facilities,  that  ret¬ 
rofitting  existing  facilities  is  very  diffi¬ 
cult  and  expensive,  and  that  existing  facili¬ 
ties  are  not  known  to  have  any  detectable 
inpact  on  onshore  air  quality. 

The  Department  has  retained  the  regulatory 
requirements  of  the  proposed  rules  which  are 
applicable  to  existing  facilities.  There  is  no 
evidence  to  suggest  that  Congress  intended  to 
exenpt  existing  facilities  from  the  regulatory 
program.  Section  5(a)(8)  of  the  Act  draws  no 
distinction  between  existing  and  proposed  fa¬ 
cilities.  Indeed,  section  5(a)  of  the  Act  spe¬ 
cifically  states  that  rules  and  regulations  pro¬ 
mulgated  under  the  Act  shall  apply  as  of  their 
effective  date,  to  all  operations  conducted 
under  a  lease  issued  or  maintained  under  the 
provisions  of  the  Act.  The  House  Conference 
Report  explains  this  language  by  stating  that 
regulations  are  to  be  applicable  to  any  lease 


in  effect  at  the  date  of  promulgation,  as  well 
as  to  any  lease  to  be  let  in  the  future  (see 
House  Conf .  Rep.  No.  95-1474  p.  82) . 

The  Department  believes  that  the  approach 
adopted  gives  adequate  consideration  to  the 
problems  associated  with  retrofitting  existing 
facilities,  particularly  since  the  application 
of  BACT  takes  into  account  economic  factors. 

12.  Cumulative  Effects.  The  proposed  reg¬ 
ulations  contained  no  specific  provisions  ad¬ 
dressing  the  possible  cumulative  effects  of 
sources  locating  in  close  proximity  to  each 
other.  Numerous  comment  ers  argued  that  the 
final  regulations  must  address  more  adequately 
the  problem  of  cumulative  effects.  The  De¬ 
partment's  analysis  of  technical  reports  sub¬ 
mitted  to  substantiate  both  sides  on  this  is¬ 
sue  convinced  us  that,  in  certain  infrequent 
instances,  it  is  possible  for  emissions  from 
OCS  sources  to  interact  in  such  a  way  as  to 
increase  notably  onshore  ambient  air  concentra¬ 
tions  of  pollutants.  Spacing  of  facilities  is 
such,  hcwever,  that  it  would  be  unusual  for 
this  to  occur.  However,  to  insure  that  cumu¬ 
lative  effects  are  recognized  and,  if  neces¬ 
sary,  regulated,  a  provision  has  been  added  to 
the  final  regulations  which  gives  the  Director 
the  authority  to  require  a  lessee  to  use  mod¬ 
els  which  demonstrate  the  effect  on  cnshore 
air  quality  of  emissions  from  a  proposed  OCS 
facility  in  combination  with  emissions  from 
other  OCS  facilities  in  the  area.  Thus,  the 
Director  can  require  the  lessee  to  use  multi- 
source  models  to  provide  information  concerning 
cumulative  effects. 

Additionally,  a  section  has  been  added  which 
provides  that  if  a  State  demonstrates  to  the 
Director  that  emissions  from  an  otherwise  exempt 
facility  will,  either  individually  or  in  combi¬ 
nation  with  other  OCS  emissions,  significantly 
affect  the  air  quality  of  an  onshore  area,  or 
the  Director  believes  that  an  otherwise  exenpt 
facility  may  cause  significantly  air  quality 
effects  onshore,  the  Director  may  require  the 
lessee  to  submit  additional  information.  This 
provision  was  added  to  address  the  situation  in 
which  a  State  or  the  Director  believes  that  an 
OCS  facillity  is  having  significant  impacts  on 
the  air  quality  of  an  onshore  area  even  though 
the  emissions  from  the  facility  are  be  lew  the 
exemption  level.  This  might  occur  if  the  emis¬ 
sions  from  the  facility  are  acting  in  combina¬ 
tion  with  emissions  from  a  nearby  OCS  facility 
to  cause  cumulative  impacts.  It  is  the  posi¬ 
tion  of  the  Department  that  the  incorporation 
of  these  provisions  insures  that  cumulative 
impacts  of  OCS  facilities  on  the  air  quality 
of  onshore  areas  will  be  identified  and  effec¬ 
tively  controlled. 
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SECTION-BY-SECTION  DISCUSSION 
1.  Section  250.2  Definitions 

Attainment  areas. — One  oonmenter  urged  that 
the  definition  of  "attainment  area"  be  rephrased 
to  make  it  absolutely  clear  that  an  area  can  be 
"in  attainment"  for  one  pollutant  and  "in  non- 
attainment"  for  another.  The  definition  that 
appeared  in  the  proposed  regulations  and  that 
has  been  adopted  in  the  final  regulations  is 
the  same  as  EPA's  definition.  Retention  of 
this  definition  is  important  because  the  final 
regulations  incorporate  most  of  EPA's  PSD  pro¬ 
gram  and  the  classification  system  employed  by 
the  two  agencies  rrust  be  consistent.  In  any 
case,  the  definition  is  sufficiently  clear  to 
indicate  that  an  area  may  be  in  attainment 
status  for  one  air  pollutant  and  in  nonattain¬ 
ment  status  for  another  air  pollutant. 

Best  Available  Control  Technology  (BACT). — 
Several  corrmenters  raised  objections  to  the 
definition  of  "best  available  control  technol¬ 
ogy".  One  respondent  urged  the  Department  to 
adopt,  word  for  word,  EPA's  definition  of  BACT. 
Another  argued  that  the  definition  of  BACT 
should  not  encompass  production  processes.  One 
comment er  argued  that  the  BACT  definition  should 
be  modified  to  recognize  the  paramount  impor¬ 
tance  of  safety  and  economic  factors  and  space 
and  weight  limitations  on  OCS  facilities.  This 
person  recommended  allowing  BACT  certification 
of  individual  rigs  and  other  portable  equipment. 
Finally,  one  respondent  suggested  that  lessees 
should  be  required  to  identify  and  justify  the 
technology  chosen  only  if  the  GS  has  specifi¬ 
cally  identified  BACT  equipment  which  the  les¬ 
see  does  not  propose  to  use. 

The  Department  has  decided  to  modify  its 
definition  of  BACT  to  more  closely  parallel 
EPA's  definition.  The  definition  in  the  pro¬ 
posed  regulations  gave  the  mistaken  impression 
that  methods,  such  as  offsets,  which  do  not 
result  in  an  actual  decrease  in  emissions  could 
be  employed  to  satisfy  the  BACT  requirement. 
This  is  not  the  case  and  language  has  been 
added  to  make  this  clear.  The  BACT  determina¬ 
tion  process  was  chosen  because  it  gives 
recognition  to  energy,  environmental,  and  eco¬ 
nomic  impacts  and  other  costs.  The  Depart¬ 
ment  recognizes  the  space  and  weight  limita¬ 
tions  on  OCS  facilities  and  will  consider  these 
and  other  factors  in  the  BACT  determination 
process.  The  Department  also  believes  that 
it  is  appropriate,  particularly  in  the  ini¬ 
tial  stages,  for  lessees  to  identify  BACT. 
As  time  goes  on,  certain  technologies,  methods 
systems,  and  techniques  will  be  recognized  as 
BACT,  and  the  burden  of  identifying  BACT  will 
be  reduced. 

In  developing  these  regulations,  the  Depart¬ 
ment  must  comply  with  the  provisions  of  Sec¬ 
tion  21(b)  of  the  Act  which  requires,  "on  all 
new  drilling  and  production  operations  and, 


wherever  practicable,  on  existing  operations, 
the  use  of  the  best  available  and  safest  tech¬ 
nologies  which  the  Secretary  determines  to  be 
economically  feasible,  wherever  failure  of 
equipment  would  have  a  significant  effect  on 
safety,  health,  or  the  environment,  except 
where  the  Secretary  determines  that  the  incre¬ 
mental  benefits  are  clearly  insufficient  to 
justify  the  incremental  costs  of  utilizing 
such  technologies."  Control  equipment  install¬ 
ed  to  satisfy  the  BACT  requirement  will  be 
deemed  to  satisfy  the  Department's  best  avail¬ 
able  and  safest  technology  requirement  as  well. 

Commence,  Facilities  and  Source. — The  pro¬ 
posed  regulations  contained  the  terms  "activi¬ 
ties",  "facilities",  "sources",  and  "com¬ 
menced",  but  none  of  these  terms  was  defined. 
The  absence  of  definitions  for  these  terms, 
and  the  way  they  were  used  throughout  the 
proposed  regulations,  confused  reviewers.  A 
number  of  corrmenters  suggested  that  definitions 
of  these  terms  be  included  in  the  final  regu¬ 
lations.  Several  felt  that  the  term  "facili¬ 
ties"  should  be  substituted  for  the  word  "ac¬ 
tivities".  Others  suggested  that  "activity" 
should  be  defined  as  broadly  as  possible  to 
avoid  situations  where  a  number  of  individual 
activities  in  close  proxiimity  to  each  other, 
which  in  aggregate  may  have  a  significant 
onshore  impact,  are  exempt  from  the  regulatory 
requirement.  One  cammenter  believed  that  the 
term  "activity"  should  be  defined  to  include 
all  emissions  at  an  individual  platform  and 
should  include  emissions  frcm  ships  and  barges 
associated  with  the  platform.  Several  com¬ 
ment  ers  suggested  that  "facility"  be  defined 
as  all  emission  points  on  an  individual  plat¬ 
form  and  "source"  be  defined  as  each  specific 
piece  of  equipment  that  results  in  emissions. 
Another  recommended  that  "OCS  activity"  and 
"facility"  both  be  defined  as  "an  installation 
including  all  platforms  joined  above  water. " 

In  response  to  these  comments  the  term  "fa¬ 
cility"  has  been  substituted  for  the  term  "ac¬ 
tivities"  and  definitions  of  the  terms  "facil¬ 
ity"  and  "source"  have  been  incorporated  into 
the  regulations.  A  platform  and  all  equipment 
directly  associated  with  a  platform  will  be 
considered  to  be  one  facility.  Each  emission 
point  on  the  facility  is  a  source. 

Multiple  installations  or  devices  may  be  con¬ 
sidered  part  of  a  single  facility  if  they  are 
related  directly  to  the  production  of  oil  or 
gas  from  a  single  site.  Emissions  from  an 
offshore  storage  and  treatment  unit  are  to  be 
treated  as  if  from  a  source  that  is  part  of  the 
facility.  Also,  vessels  used  to  transfer  pro¬ 
duction  away  from  a  facility  on  the  OCS  shall 
be  considered  part  of  the  facility  for  the 
entire  period  of  time  that  the  vessel  is  moored 
or  otherwise  physically  attached  to  the  facil¬ 
ity.  Thus,  for  purposes  of  calculating  the 
total  emissions,  all  emissions  from  such  a 
vessel  rrust  be  treated  as  emissions  from  a 
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source  on  the  facility  during  that  period  in 
which  the  vessel  is  physically  attached  to  the 
facility.  Sources  on  support  vessels  other 
than  vessels  used  to  transfer  production  from  a 
facility  will  not  be  considered  part  of  the 
facility. 

The  term  "commenced"  has  been  deleted  frcm 
the  regulations  and  a  definition  of  "existing 
facility"  has  been  added  to  establish  a  more 
precise  criterion  that  the  GS  will  apply  to 
determine  whether  a  facility  is  regulated  by 
§  250.57-1  or  §  250.57-2. 

Onshore  Area  of  a  State. — One  commenter  sug¬ 
gested  that  the  def  initial  of  "onshore  area 
of  a  State"  be  extended  to  the  three  mile 
territorial  limit  of  the  State  rather  than 
landward  of  the  mean  high  water  mark.  According 
to  the  conmenter  this  is  necessary  because  air 
pollutants  can  be  deposited  on  surface  waters. 

The  Department  has  not  made  this  change  be¬ 
cause  it  would  conflict  with  the  intent  of 
Congress.  The  primary  concern  under  section 
5(a)(8)  is  the  protection  of  the  air  qual¬ 
ity  of  onshore  areas  of  the  States.  This 
is  evidenced  by  language  in  the  Conference 
Report  which  states  "(T)he  standards  of 
applicability  the  conferees  intended  *  *  *  is 
that  when  a  determination  is  made  that  offshore 
operations  nay  have  or  are  having  a  significant 
effect  on  the  air  quality  of  an  adjacent  onshore 
area  *  *  *  regulations  are  to  be  promulgated. " 
Accordingly,  the  Department  believes  that  it  is 
appropriate  to  measure  the  impact  of  the  off¬ 
shore  emission  landward  of  the  shoreline  in¬ 
stead  of  at  the  3-mile  territorial  limit. 

Projected  Emissions. — The  final  regulations 
contain  a  definition  of  the  term  "projected 
emissions".  This  change  was  incorporated  in 
response  to  many  conmenters  who  questioned  the 
validity  of  the  distinction  drawn  in  the  pro¬ 
posed  regulations  between  controlled  and  un¬ 
controlled  emissions .  They  pointed  out  that 
the  D.C.  Circuit  Court  of  Appeals  in  Alabama 
Power  Co.  v.  Costle,  No.  78—1006,  (D.C.  Cir. 
1979)  (Summary  Opinion,  June  18,  1979;  final 
decision  December  14,  1979)  invalidated  an  EPA 
regulation  which  required  calculation  of  emis¬ 
sions  based  on  uncontrolled  emissions.  The 
Court  held  that  the  "potential  to  emit"  of  a 
source  must  be  calculated  on  the  basis  of  the 
actual  levels  of  emissions  which  would  result 
after  the  application  of  whatever  air  pollution 
control  equipment  may  be  incorporated  into  the 
design  of  the  facility.  The  Department  agrees 
with  the  oormenters  that,  in  light  of  the 
court 1 s  opinion,  it  would  be  inappropriate  for 
its  air  quality  regulations  to  distinguish  be¬ 
tween  controlled  and  uncontrolled  emissions. 
Accordingly,  the  term  "projected  emissions  was 
added  to  clarify  the  basis  for  calculating 
emissions  from  OCS  facilities. 

Volatile  Organic  Conpound  (VOC). — Several 
conmenters  suggested  that  the  definition  of 
"Volatile  Organic  Conpound"  be  modified  to  ex¬ 


clude  methane  and  ethane.  Another  recommended 
that  the  definition  should  create  an  exception 
for  carbon  monoxide,  carbon  dioxide,  carbonic 
acid,  metallic  carbides  and  carbonates,  and 
ammonium  carbonate.  Finally,  two  comment ers 
recommended  a  change  in  the  definition  to  make 
it  clear  that  the  unreactive  compounds  speci¬ 
fied  are  exempt,  in  all  cases,  from  the  defini¬ 
tion. 

The  Department  has  adopted  the  recommendation 
that  the  exempt  status  of  the  unreactive  com¬ 
pounds  be  clarified  by  changing  the  term  "may 
be  exempt"  to  "are  exempt".  However,  the 
definition  has  not  been  changed  to  name  the 
exempt  unreactive  hydrocarbons  or  to  expand  the 
list.  The  definition  provides  that  unreactive 
compounds  specified  by  EPA  in  Table  1  of  42  FR 
35314,  July  8,  1977  are  not  to  be  treated  as 
volatile  organic  caipounds.  This  list  includes 
methane;  ethane;  1 , 1 , 1-Trichloroethane  (Methyl 
Chloroform);  and  Trichlorotrifloroethane  (Freon 
113).  Because  this  table  is  referenced,  methane 
and  ethane  clearly  are  excluded  from  the  defi¬ 
nition.  The  reference  to  the  EPA  table  has 
been  retained  so  that  future  changes  in  the 
table  will  be  incorporated  automatically  into 
these  regulations. 

2.  Section  250.34-3  Information  Requirements 

This  section  requires  the  submission  of  air 
pollution  emission  data  as  a  part  of  the  ex¬ 
ploration  plans  or  development  and  production 
plans  which  must  be  submitted  and  approved 
under  30  CFR  250.34  prior  to  the  initiation  of 
exploration,  development,  or  production  activ¬ 
ities  on  any  leased  OCS  area.  One  coirmenter 
objected  to  making  air  quality  determinations  a 
part  of  the  plan  approval  process.  This  com¬ 
ma  nter  suggested  that  the  prcper  time  for  a 
decision  is  during  the  preparation  of  the 
environmental  impact  statement  for  each  lease 
sale.  This  suggestion  is  impractical.  The 
onshore  effects  of  offshore  operations  cannot 
be  assessed  adequately  until  detailed  informa¬ 
tion  about  each  facility,  such  as  the  exact 
distance  from  shore  and  the  number  of  wells 
and  type  of  generators  to  be  used,  is  avail¬ 
able.  This  type  of  information  is  not  avail¬ 
able  until  after  a  lease  sale.  For  this  reason 
a  case-by-case  examination  of  the  potential  of 
each  facility  to  significantly  affect  the  air 
quality  of  onshore  areas  is  necessary  at  the 
time  that  detailed  plans  for  exploration  or 
development  and  production  activities  on  the 
lease  are  submitted. 

Several  conmenters  urged  that  the  Department 
reduce  the  information  requirements  to  the  mini¬ 
mum  necessary  to  determine  whether  emission 
controls  are  required.  They  referred  to  the 
President's  recent  Executive  Order  No.  12044 
which  calls  for  regulations  to  be  as  simple  and 
clear  as  possible.  The  regulations  are  designed 
to  comply  with  the  President's  order  by  elimi- 
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nating  all  unnecessary  reporting.  To  imple¬ 
ment  this,  the  regulations  state  that  the  les¬ 
see  is  required  to  submit  only  that  information 
needed  to  make  the  requisite  findings  under  the 
regulatory  program.  Thus,  a  lessee  who  finds 
that  emissions  from  the  proposed  facility  fall 
under  the  exemption  level  would  not  be  required 
to  provide  any  further  information  because  it 
would  be  clear,  as  a  result  of  calculating  the 
projected  emissions,  that  no  emission  control 
is  required.  In  addition,  30  CFR  250.34-3(a) 
and  250. 34-3 (b)  allcw  a  lessee  to  reference 
information  in  earlier  Environmental  Reports 
prepared  for  the  geographic  area  by  identifying 
the  information  and  indicating  a  source  for 
obtaining  copies  of  the  cited  materials.  Thus 
it  is  necessary  for  the  lessee  to  resubmit 
information  which  has  appeared  in  earlier 
Environmental  Reports.  For  these  reasons,  the 
Department  has  rejected  the  suggestion  of  one 
comnenter  that  the  lessee  be  required,  in  every 
instance,  to  provide  all  the  information  listed 
in  §  250. 34-3 (a) (4) (ii) . 

Several  corrmenters  recommended  deletion  of 
the  provisions  requiring  a  lessee  to  provide 
information  on  each  onshore  source  of  air  pol¬ 
lution  associated  with  the  proposed  offshore 
facility.  They  argued  that  the  requirement  for 
information  about  onshore  emissions  is  duplica¬ 
tive,  irrelevant,  and  not  within  the  authority 
of  the  Secretary.  This  information  requirement 
first  appeared  in  the  January  1978  regulations 
issued  by  the  Department  of  Interior  (30  CFR 
250.34,  43  FR  3880)  as  a  result  of  an  agreement 
between  the  Department  and  the  National  Oceanic 
and  Atmospheric  Administration.  The  regula¬ 
tions  required  the  submission  of  air  quality  in¬ 
formation  to  assist  States  with  approved  coast¬ 
al  zone  management  programs  in  evaluating  con¬ 
sistency  determinations.  It  has  been  includ¬ 
ed  in  these  regulations  for  that  same  purpose. 

One  commenter  urged  that  the  regulations 
clarify  the  meaning  of  the  term  "load  factor,  " 
which  appeared  in  the  proposed  regulations  in 
the  information  requirements  section.  The  term 
"load  factor"  has  been  eliminated  from  the 
final  regulations.  To  calculate  whether  a  pro¬ 
jected  emission  is  exempt  frcm  control  under 
the  regulations,  the  lessee  must  use  the  antic¬ 
ipated  highest  annual  total  emissions  from  each 
facility  for  each  air  pollutant. 

One  commenter  recommended  that  lessees  be 
required  to  note  specifically  which  emission 
factors  were  used  in  the  calculation  of  the 
projected  emissions.  The  regulations  require 
that  the  lessee  describe  the  bases  of  all 
calculations;  this  would  include  the  emission 
factors  used. 

Several  comments  were  received  concerning  the 
provision  in  the  proposed  regulations  requiring 
the  lessee  to  identify  any  amission  reduction 
control  technology  which  exists  that  would 
achieve  a  greater  reduction  in  emissions  than 
the  technology  the  lessee  proposes  to  use  and 


present  the  reasons  why  the  lessee  should  not 
be  required  to  use  this  technology.  One  com¬ 
menter  argued  that  such  a  requirement  is  un¬ 
necessary  and  unreasonable.  Other  corrmenters, 
on  the  other  hand,  supported  this  requirement. 
The  requirement  for  submitting  information  on 
alternative  control  technologies  has  been 
deleted  in  the  final  regulations.  However,  the 
lessee  is  required  to  explain  the  basis  for  the 
technology  proposed  as  BACT.  This  would  include 
a  discussion  of  alternative  technologies. 

One  ccmmenter  asserted  that  operators  in  the 
Western  Gulf  of  Mexico  should  be  required  to 
submit  air  quality  information  regardless  of 
their  Environmental  Report  exemption  status. 
The  Department  agrees  with  this  comment  and  has 
incorporated  language  in  §§  250.34-1 (a) (2)  and 
250. 34-2 (a) (3)  to  indicate  that  the  Director 
has  the  authority  to  require  such  information 
in  the  absence  of  an  Environmental  Report. 

Several  other  changes  have  been  made  in 
§§  250.34-3(a) (4) (ii) (A)  and  250.34-3(b) (4) 
(ii)(A)  related  to  the  calculation  of  projected 
emissions  from  a  facility.  The  requirement 
for  expressing  the  emission  from  each  source 
in  "maximum  anticipated  pounds  per  hour"  has 
been  eliminated.  Instead,  for  facilities 
described  in  development  and  production  plans, 
a  requirement  for  a  frequency  distribution  of 
total  emission  from  a  facility,  expressed  in 
pounds  per  day,  is  included.  This  change 
enables  the  Department  to  evaluate  whether  any 
short  term  fluctuations  in  emissions  frcm 
development  and  production  facilities  could 
cause  problems.  Additionally,  lessees  propos¬ 
ing  modifications  to  existing  facilities  are 
required  to  submit  information  on  both  the 
incremental  amount  of  the  modified  emissions 
and  the  total  of  any  new  and  pre-existing 
emissions  frcm  the  modified  facility.  This 
language  was  added  to  make  it  clear  that  when 
a  lessee  adds  one  or  more  netf  sources  to  an 
existing  facility,  the  total  emissions  from 
the  facility  must  be  recalculated  to  determine 
whether  the  exemption  levels  are  exceeded.  In 
adopting  this  approach  the  Department  rejected 
the  suggestion  of  some  commenters  that  only 
the  additional  emissions  resulting  frcm  the 
new  sources  on  the  existing  facility  be  consid¬ 
ered  in  calculating  whether  emissions  signif¬ 
icantly  affect  the  air  quality  of  an  onshore 
area.  If  this  suggestion  were  adopted,  rnodi- 
ficatons  could  result  in  emissions  which,  when 
considered  alone,  would  be  under  the  exemp¬ 
tion  levels  but  which  would  cause,  when  com¬ 
bined  with  the  existing  emissions,  signifi¬ 
cant  effects  on  a  State's  air  quality.  The 
Department  chose  to  require  an  analysis  of  the 
total  emissions  from  a  modified  facility  to 
insure  adequate  long  term  protection  of  onshore 
air  quality. 

A  provision  has  been  added  which  indicates 
that  the  Director  may  require  a  lessee  to  use 
models  which  demonstrate  the  onshore  effect  of 
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emissions  from  a  proposed  facility  in  combina¬ 
tion  with  the  emissions  from  other  OCS  facili¬ 
ties  in  the  area  (see  "Cumulative  Effects"). 

The  final  regulations  indicate  that  models 
mast  be  approved  by  the  Director  instead  of  toy 
EPA  (see  "Models")  and  require  the  use  of  the 
best  neteorological  information  and  data  avail¬ 
able.  Many  commenters  legitimately  pointed  out 
that  the  quantity  and  quality  of  meteorological 
information  and  data  vary  from  area  to  area  and 
that  the  proposed  regulations,  which  cited  EPA's 
"Guidelines  cn  Air  Quality  Models,"  did  not 
give  any  direction  on  what  type  of  information 
or  data  would  be  required.  The  new  language  is 
designed  to  provide  the  necessary  direction. 

3.  Section  250.57-1  Facilities  Described  in  a 
New  or  Revised  Exploration  Plan  or  Development 
and  Production  Plan 

Sections  250. 57-1 (a)  and  (c)  provide  that  all 
new  or  modified  exploration  plans  and  develop¬ 
ment  and  production  plans  deemed  submitted  under 
§§  250. 34-1 (a)  or  250. 34-2 (a)  on  or  after  June 
2,  1980  shall  toe  subject  to  the  regulatory  pro¬ 
gram  established  in  §  250.57-1. 

Section  250. 57-1 (b)  authorizes  the  Director 
to  review  any  exploration  plan  and  development 
and  production  plan  which  was  deemed  submitted 
or  approved  toy  GS  prior  to  June  2,  1980  to 
determine  whether  ary  facility  described  in 
such  a  plan  should,  because  it  has  the  potential 
to  significantly  affect  onshore  air  quality,  be 
subject  to  §  250.57—1.  It  also  sets  forth  seme 
general  criteria  which  the  Director  shall  apply 
in  determining  whether  this  review  should  be 
conducted  and  whether  the  facility  reviewed 
should  be  subject  to  §  250.57-1.  Any  facility 
deemed  submitted  or  approved  prior  to  June  2, 
1980  which  is  identified  by  the  Director,  on 
the  basis  of  the  criteria,  as  having  the  poten¬ 
tial  to  significantly  affect  the  air  quality 
of  an  onshore  area  of  any  State  shall  be  re¬ 
quired  to  submit  the  information  specified  in 
§  250.34-3(a)  (4)  or  §  250.34-3(b)  (4)  and  ccm- 
ply  with  the  applicable  requirements  of  §  250. 
57-1. 

Many  corrmenters  argued  that  the  regulations 
should  not  apply  to  activities  covered  under  an 
approved  exploration  plan  or  development  or 
production  plan.  Other  ccmmenters  indicated 
their  strong  support  for  the  revision  of  such 
plans  but  suggested  that  the  language  of  the 
regulations  be  clarified  to  insure  that  there 
was  no  confusion  on  this  issue. 

In  order  to  clarify  the  ambiguities  of  the 
proposed  regulations  and  to  respond  to  com- 
menter's  criticisms,  §§  250.57-l(a),  (b)  and 
(c)  have  been  substantially  revised.  First, 
the  reference  to  the  filing  of  plans  prior  to 
the  effective  date  of  the  regulations  has  been 
deleted.  Instead,  to  be  consistent  with 
§§  250. 34-1 (a) (6)  and  250.34-2(b) (6) ,  the  term 
filing"  has  been  deleted  and  the  term  deemed 


submitted"  has  been  added.  The  status  of  a 
plan  is  to  be  determined  by  the  date  that  the 
plan  is  deemed  submitted  by  the  GS.  Addition¬ 
ally,  instead  of  referring  to  the  "effective 
date  of  these  regulations, "  the  actual  effec¬ 
tive  date — June  2 ,  1980 — has  been  incorporated 
into  the  regulations. 

The  second  major  change  from  the  proposed 
regulatory  scheme  concerns  facilities  described 
in  development  and  production  plans  deemed  sub¬ 
mitted  or  approved  prior  to  June  2,  1980,  which 
have  the  potential  to  significantly  affect  on¬ 
shore  air  quality.  The  overall  goal  of  the 
Department's  air  quality  program  is  to  prevent 
significant  onshore  air  quality  effects  from 
OCS  facilities.  Several  major  emission  sources 
covered  under  development  and  production  plans 
which  have  already  received  GS  approval  have 
not  yet  commenced  operations .  Also,  the  pos¬ 
sibility  exists  that  some  plans  which  are 
deemed  submitted  before  these  regulations  be¬ 
came  effective  may  cover  sources  which  have  the 
potential  to  significantly  affect  the  air  qual¬ 
ity  of  an  onshore  area.  The  release  of  emis¬ 
sions  frem  these  sources  could  result  in  sub¬ 
stantial  adverse  onshore  air  quality  effects. 
To  avoid  such  effects,  the  regulations  have 
been  structured  to  give  the  Director  the  dis¬ 
cretion  to  require  that  plans  which  were  deemed 
submitted  or  approved  by  the  GS  prior  to  June 
2,  1980  (existing  facilities)  be  subject  to 
the  provisions  of  §  250.57-1  instead  of  §  250. 
57-2 . 

To  determine  whether  such  a  facility  should 
be  treated  as  a  new  facility  under  §  250.57-1 
or  an  existing  facility  under  §  250.57-2,  the 
Director  will  consider  the  size  of  the  facility, 
the  distance  of  the  facility  from  shore,  the 
number  of  sources  planned  for  the  facility  and 
their  cperational  status;  and  the  air  quality 
status  of  the  onshore  area.  It  is  the  intent 
of  the  Department  that  use  of  this  discretionary 
authority  will  generally  be  restricted  to  those 
situations  where  a  large  emission  source,  which 
is  part  of  a  facility  located  rather  close  to  a 
nonattainment  area,  has  not  yet  commenced  opera¬ 
tions.  For  instance,  it  is  possible  that  some 
facilities  in  the  Santa  Barbara  Channel  and 
possibly  in  other  OCS  areas  off  California 
will  be  subject  to  review  under  this  provision. 

It  should  be  noted  that  the  discretion  created 
under  this  section  is  sufficient  to  allow  the 
Director  to  review  any  existing  facility, 
regardless  of  the  cperational  status  of  the 
sources  on  the  facility,  if  the  Director  has 
reason  to  believe,  after  evaluation  of  the 
facility  according  to  the  criteria  set  out  in 
§  250. 57-1 (b) (1),  that  the  facility  may  be 
significantly  affecting  the  air  quality  of  an 
onshore  area.  Hcwever,  we  believe  that  the 
Director  will  rarely  have  reason  to  exercise 
the  authority  under  §  250. 57-1 (b)  for  existing 
facilities  on  which  most  or  all  of  the  sources 
are  operating.  Such  existing  facilities  will, 
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however,  be  subject  to  State  review  as  described 
in  §  250.57-2. 

Section  250. 57-1 (d)  establishes  the  formulas 
to  be  used  in  determining  whether  projected 
emissions  from  a  facility  are  exempt  from  the 
regulatory  program.  For  a  detailed  discussion 
of  these  provisions,  see  "Exemptions. " 

Section  250. 57-1 (e)  identifies  the  "signifi¬ 
cance  levels."  For  a  discussion  of  this  pro¬ 
vision,  see  "Significance  Levels." 

Section  250. 57-1 (f)  explains  how  significance 
determinations  will  be  made  for  non-VOC  pollut¬ 
ants  and  for  VOC  pollutants.  For  non-VOC  pol¬ 
lutants,  ary  emission  which  would  result  in 
an  onshore  ambient  air  concentration  above  the 
significance  level  for  that  pollutant  is  deemed 
to  "significantly  affect"  the  air  quality  of 
an  onshore  area.  For  VOC's,  any  emission  in 
excess  of  the  exerrption  level  "E"  is  deemed  to 
significantly  affect  the  air  quality  of  an 
onshore  area.  The  rationale  for  choosing  these 
levels  and  a  discussion  of  the  comments  received 
on  this  issue  are  included  in  other  sections  of 
this  preamble  (see  "Modeling",  "Significance 
Levels"  and  "Volatile  Organic  Compounds.") 

Section  250. 57-1 (g) (1)  requires  lessees  to 
fully  reduce  any  non-VOC  pollutant  which  signi¬ 
ficantly  affects  a  nonattainment  area.  This 
must  be  done  through  the  application  of  BACT 
and,  if  additional  reductions  are  necessary, 
through  the  application  of  additional  emission 
controls  or  the  acquisition  of  offshore  or 
onshore  offsets.  A  discussion  of  the  comments 
received  concerning  the  application  of  BACT  and 
the  offset  requirements  is  included  in  another 
section  of  this  preamble  (see  "Best  Available 
Control  Technology"  and  "Offsets"). 

Section  250. 57-1 (g) (2)  requires  lessees  to 
apply  BACT  to  control  non-VOC  emissions  signif¬ 
icantly  affecting  attainment  or  unclassifiable 
areas.  Assuming  the  application  of  BACT,  the 
lessee  is  then  directed  to  model  emissions  to 
determine  whether  the  emissions  of  TSP  or  SO2 
which  remain  after  the  application  of  BACT 
would  cause  the  PSD  maximum  allowable  increases 
(established  in  the  Clean  Air  Acrt)  to  be 
exceeded.  If  the  increases  are  exceeded,  the 
lessee  must  apply  additional  emission  controls 
or  obtain  offsets  so  that  the  concentrations 
of  TSP  and  SO2  in  the  onshore  ambient  air  of 
an  attainment  area  do  not  exceed  the  maximum 
allowable  increases. 

The  reference  to  the  EPA  regulations  (40  CFR 
52.21(d)  and  (f)),  which  appeared  in  the  pro¬ 
posed  regulations,  has  been  deleted.  The  pro¬ 
visions  of  40  CFR  52.21(f)  apply  to  onshore 
areas  and  are  independent  of  OCS  operations. 
However,  the  provision  of  40  CFR  52.21(d)  has 
been  retained  and  incorporated  into  the  regu¬ 
lations  . 

Sect ion  250.57-l(g)(3)  provide s  that  VOC 
emissions,  except  those  from  a  temporary  facil¬ 
ity,  which  significantly  affect  a  non-attain¬ 
ment  area  shall  be  fully  reduced.  The  lessee 


must  apply  BACT  to  the  facility  and,  if  fur¬ 
ther  reductions  are  necessary,  the  lessee  must 
apply  additional  controls  or  obtain  onshore 
or  offshore  offsets.  This  section  also  requires 
that  VOC  emissions  which  significantly  affect 
an  attainment  area  be  reduced  through  the 
application  of  BACT.  For  a  detailed  discussion 
of  these  decisions,  see  "Volatile  Organic  Com¬ 
pounds  . " 

A  new  §  250. 57-1  (g)  (4)  has  been  added  which 
provides  that,  in  those  instances  when  emissions 
from  a  facility  significantly  affect  both  a 
nonattainment  and  an  attainment  or  unclassifi¬ 
able  area,  the  regulatory  requirements  applic¬ 
able  to  emissions  significantly  affecting  a 
nonattainment  area  shall  apply.  This  section 
also  includes  a  requirement  that  in  those  in¬ 
stances  when  emissions  from  a  facility  signif¬ 
icantly  affect  more  than  one  class  of  attaiment 
area,  the  lessee  must  reduce  emissions  to  meet 
the  maximum  allcwable  increases  specified  for 
each  class.  For  example,  if  emissions  from  a 
facility  simultaneously  inpact  both  Class  I  and 
Class  II  areas,  the  emissions  must  be  reduced 
to  the  point  where  the  maximum  allowable 
increases  are  not  exceeded  in  either  area. 

Section  250.57-1 (h)  contains  the  provisions 
which  apply  to  temporary  facilities.  Under 
this  section  lessees  must  apply  the  best  avail¬ 
able  control  technology  to  reduce  emissions 
from  temporary  facilities  which  significantly 
affect  the  air  quality  of  a  State.  For  a 
discussion  of  the  comments  received  on  this 
issue,  see  "Temporary  Facilities. " 

Section  250. 57-1 (i)  sets  forth  certain  re¬ 
quirements  for  emission  offsets.  In  order  to 
obtain  approval  of  a  proposed  emission  offset, 
the  lessee  must  demonstrate  that:  (1)  The  off¬ 
sets  are  equivalent  in  nature  and  quantity 
to  the  amissions  that  must  be  reduced;  (2)  a 
binding  corrmitment  exists  between  the  lessee 
and  the  owner  of  each  offsetting  source;  (3) 
the  appropriate  air  quality  control  jurisdic¬ 
tion  has  been  notified  of  the  need  to  revise 
the  State  Implementation  Plan  to  include  the 
information  regarding  the  offsets;  and  (4)  the 
required  offsets  come  from  sources  which  affect 
the  air  quality  of  the  area  significantly  af¬ 
fected  by  the  lessee's  OCS  operations.  One 
comment er  recommended  dropping  the  provision 
requiring  offsets  "equivalent  in  nature  and 
quantity  to  the  amissions  that  must  be  reduced. " 
Instead,  the  corrmenter  suggested  that  the  amount 
of  the  offset  required  should  be  limited  to  the 
equivalent  of  the  onshore  impact  of  the  emis¬ 
sion.  Another  commenter  argued  that  the  re¬ 
quirement  that  the  lessee  obtain  binding  com¬ 
mitments  be  eliminated  because  such  a  require¬ 
ment  could  lead  to  delays  and  uncertainties 
and  because  changes  at  the  offsetting  source 
could  adversely  affect  the  binding  commitment. 
Both  the  "equivalency"  requirement  and  the 
binding  commitment  requirement  have  been  re¬ 
tained  in  the  final  regulations.  The  "equiva- 
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lency"  requirement  is  the  same  as  EPA's  and  is 
necessary  to  insure  the  effectiveness  of  the 
offsets.  The  Department  agrees  that,  in  some 
instances,  a  tihange  in  status  of  the  offsetting 
source  which  affects  the  binding  comratment 
could  occur,  but  believes  that  such  a  contin¬ 
gency  can  be  addressed  easily  in  the  document 

creating  the  commitment. 

Many  comments  were  received  on  the  question 
of  whether  the  regulations  should  require  that 
all  existing  onshore  or  offshore  sources  cwned 
and  operated  by  the  lessee  be  in  compliance 
with  all  Clean  Air  Act  requirements  as  a  con¬ 
dition  to  operating  on  the  OCS.  Most  coim- 
menters  believed  that  the  Secretary  has  no 
authority  under  the  Act  to  impose  such  a  re¬ 
quirement  and  that  such  action  wculd  result 
in  a  total  bar  of  OCS  activities.  One  com¬ 
ment  er,  however,  took  the  position  that  the 
cross-compliance  requirement  is  necessary. 
Since  onshore  violations  of  the  Clean  Air  Act 
already  are  subject  to  a  variety  of  enforcement 
actions  and  these  actions  are  outside  the 
Department's  jurisdiction  and  control,  the  De 
partment  believes  that  it  is  unnecessary  to  im¬ 
pose  this  additional  condition  to  OCS  develop¬ 
ment.  Accordingly,  no  cross-compliance  require¬ 
ment  has  been  incorporated  into  the  final 

regulations .  .  . 

A  new  §  250. 57-1  ( j) ,  which  is  similar  to  a 

provision  appearing  at  §  250. 57-1 (c)  of  the 

proposed  regulations,  has  been  added.  It  pro¬ 
vides  that  if  a  State  demonstrates  to  the 
Director  that  emissions  from  an  exempt  OCS 
facility  will,  either  individually  or  in  com¬ 
bination  with  emissions  from  other  OCS  facili¬ 
ties,  significantly  affect  the  air  quality  of 
an  onshore  area,  or  the  Director  believes  that 
an  otherwise  exempt  facility  may  cause  onshore 
significant  effects,  the  Director  may  require 
the  lessee  to  submit  additional  information  to 
determine  whether  control  measures  are  neces¬ 
sary.  The  Director  will  provide  the  lessee  in¬ 
volved  an  opportunity  to  comment  on  the  State's 

information.  t  .  . 

Several  commenters  argued  that  this  provision 
constitutes  an  impermissible  delegation  of  au¬ 
thority  to  States.  Other  cormenters  suggested 
that  lessees  should  have  the  opportunity  to 
rebut  information  supplied  by  the  State  to 
demonstrate  that  emissions  frcm  exempt  facili¬ 
ties  are  not  resulting  in  significant  onshore 
impacts.  Others  suggested  that  if  States  are 
allowed  to  intervene  they  must  be  required  to 
carry  a  heavy  burden  of  proof  and  provide 
substantial  technical  evidence  to  support  their 

position.  . 

It  is  the  Department's  position  that  tne 
provision  giving  the  States  the  opportunity  to 
present  information  about  the  impact  of  other¬ 
wise  exempt  emissions  is  not  a  delegation  of 
authority  because  the  final  decision  concerning 
onshore  impacts  remains  with  the  Director,  not 
the  States.  However,  the  Department  has  in¬ 


corporated  language  allowing  the  lessee  to 
respond  to  the  presentation  provided  by  a  State 
before  the  Director  makes  a  decision  concern¬ 
ing  the  necessity  for  the  submission  of  fur¬ 
ther  information  by  the  lessee. 

Section  250. 57-1  (k)  is  a  new  provision  which 
requires  the  lessee  to  monitor ,  in  a  manner 
approved  or  prescribed  by  the  Director,  emis¬ 
sions  frcrm  a  facility.  This  information  is  to 
be  provided  in  a  manner  and  form  approved  or 
prescribed  by  the  Director  and  to  be  included 
in  the  monthly  report  of  operations  required 
under  30  CFR  250.93. 

The  preposed  regulations  contained  no  moni¬ 
toring  requirements.  Several  commenters  noted 
the  absence  of  the  requirement  and  urged  that 
both  preconstruction  site-specific  data  and 
post-construction  monitoring  data  be  required 
to  validate  the  analysis  and  the  modeling. 
Other  commenters  argued  that  monitoring  should 
be  required  only  where  emissions  cannot  be 
adequately  estimated.  These  commenters  were 
concerned  with  the  costs  and  need  for  monitor¬ 
ing. 

The  Department  must  have  a  means  of  insuring 
that  the  actual  emissions  from  a  facility  are 
the  same  as  the  projected  emissions  contained 
in  the  plan.  This  type  of  verification  is  es¬ 
sential  for  effective  enforcement  and  to  assure 
coastal  areas  that  emissions  from  offshore  fa¬ 
cilities  are  not  significantly  affecting  their 
air  quality.  Thus,  the  final  regulations  impose 
a  post-construction  monitoring  requirement  on 
any  lessee  that  has  installed  emission  con¬ 
trols  .  The  Director  must  approve  the  form 
and  manner  in  which  the  monitoring  is  to  be 
performed.  The  Department  expects  that  these 
requirements  will  vary  from  case  to  case. 

Section  250.57-1(1)  is  a  new  provision  under 
Which  the  Director  may  require  lessees  to  col¬ 
lect,  for  a  period  of  time  and  in  a  manner 
approved  or  prescribed  by  the  Director,  and 
submit  meteorological  data  frcm  the  facility. 

The  preposed  regulations  contained  no  re¬ 
quirements  for  the  collection  of  meterological 
data  by  lessees.  Some  cormenters  urged  that 
site-specific  data  be  required  as  a  pre-requi¬ 
site  to  approval  of  a  facility.  It  also  was 
argued  that  pre-construction  collection  of  me¬ 
teorological  data  would  be  virtually  impos¬ 
sible.  Others  pointed  out  that  until  the  plat¬ 
form  is  constructed,  the  collection  of  meteo¬ 
rological  data  would  be  extremely  costly. 

The  Department  believes  that  onsite  monitor¬ 
ing  of  meteorological  conditions  is  not  econo¬ 
mically  feasible  prior  to  the  construction  of 
a  structure  on  the  lease  area.  However,  once 
a  structure  is  in  place,  the  Director  may  im¬ 
pose  a  requirement  that  meteorological  data  be 
collected  and  reported  for  a  specified  period 
of  time. 
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4.  Section  250.57-2  Existing  Facilities 

Under  the  final  regulations,  an  existing  fa¬ 
cility  is  defined  as  an  OCS  facility  described 
in  a  plan  deemed  submitted  prior  to  June  2, 
1980,  except  for  a  facility  identified  for 
review  by  the  Director  under  §  250. 57-1 (b). 
Operators  of  existing  facilities  are  not  re¬ 
quired  automatically  to  submit  information  re¬ 
garding  emissions.  However,  the  Director  may 
require  the  submission  of  this  information  under 
§  250. 57-1 (b)  (see  discussion  under  "Facilities 
Described  in  a  New  or  Revised  Exploration  Plan 
or  Development  and  Production  Plan").  Addi¬ 
tionally,  a  State  may  trigger  a  review  of  an 
existing  facility  under  §  250.57-2.  An  affect¬ 
ed  State  may  request  that  the  Director  supply 
basic  emission  data  from  existing  facilities 
when  the  data  are  needed  for  the  updating  of 
the  State's  emission  inventory.  In  submitting 
the  request,  the  State  must  demonstrate  that 
any  similar  onshore  or  offshore  facilities 
under  the  State  jurisdiction  are  included  in 
the  State '  s  emission  inventory.  After  the 
submission  of  this  request  by  the  State,  the 
Director  may  require  lessees  of  existing  facil¬ 
ities  to  submit  the  basic  emission  data  to 
the  requesting  State.  The  State  then  is  given 
the  opportunity  to  submit  information  to  the 
Director  which  indicates  that  amissions  from 
existing  facilities  may  be  significantly  af¬ 
fecting  the  air  quality  of  the  State. 

The  Director  will  evaluate  the  information 
submitted  by  the  State  and  will  provide  the 
lessees  involved  an  opportunity  to  ccmnent  on 
the  State's  information.  The  Director  will 
then  evaluate  all  information.  If  the  Director 
determines  that  no  existing  facility  has  the 
potential  to  significantly  affect  the  air  qual¬ 
ity  of  the  State  submitting  the  information, 
the  Director  shall  notify  the  State  of  this 
finding  and  explain  the  basis  for  this  deter¬ 
mination.  If  the  Director  determines  that  a 
facility  has  the  potential  to  significantly 
affect  the  air  quality  of  the  State  submitting 
the  information,  the  Director  shall  require  the 
lessee  of  the  facility  to  submit  within  120 
days,  or  a  longer  period  of  time  if  the  Director 
determines  it  is  needed,  information  required 
to  make  findings  concerning  the  inpacts  on 
onshore  air  quality  inpacts. 

In  submitting  such  information,  the  lessee 
shall  apply  the  same  exeiption  levels  and  sig¬ 
nificance  criteria  as  are  applicable  to  nav  fa¬ 
cilities.  If,  under  these  criteria,  any  non-VOC 
or  VOC  emission  is  determined  to  significantly 
affect  ary  onshore  area,  then  the  lessee  is 
required  to  reduce  the  emissions  through  the 
application  of  BACT.  The  Department  does  not 
intend  that  an  existing  facility  must  shutdown 
if  it  is  determined  to  significantly  affect 
an  onshore  area.  Instead  a  compliance  sched¬ 
ule  for  the  application  of  BACT  mast  be  sub¬ 
mitted  to  the  Director.  The  Director  will 


monitor  the  progress  of  the  lessee  to  insure 
adherence  to  the  compliance  schedule.  If  it 
is  neccesary  to  cease  operations  to  allow  for 
the  installation  of  emission  controls,  the  les¬ 
see  may  apply  for  a  suspension  of  operations 
under  the  provisions  of  30  CFR  250.12. 

Some  corrmenters  suggested  that,  if  the  Depart- 
rrient  declined  to  create  an  exemption  for  exist¬ 
ing  facilities,  the  BACT  requirement  should 
only  apply  to  those  facilities  affecting  non- 
attainment  areas.  They  recommended  eliminat¬ 
ing  any  control  requirements  when  attainment 
or  unclass if iable  areas  would  be  impacted.  For 
a  discussion  of  the  Department's  rejection  of 
this  suggestion,  see  "Prevention  of  Signifi¬ 
cant  Deterioration." 

One  ccmnent er  argued  that  the  regulations 
should  set  out  the  requirements  a  State  must 
meet  to  activate  the  review  process  for  existing 
facilities.  The  final  regulations  do  not  set 
forth  a  comprehensive  list  of  requirements  a 
State  must  meet.  However,  they  do  require  that 
before  a  State  can  request  basic  emissions  data 
from  the  Director,  it  must  submit  information 
demonstrating  that  similar  onshore  or  offshore 
facilities  within  the  State's  jurisdiction  also 
are  included  in  the  State's  emissions  inventory. 

Another  reviewer  suggested  that  provisions  be 
added  which  describe  the  criteria  the  Director 
will  apply  in  determining  whether  existing  fa¬ 
cilities  have  the  potential  to  significantly 
affect  an  onshore  area.  The  final  regulation 
states  that  the  Director  will  base  this  decision 
on  information  available  on  the  facilities  them¬ 
selves  (i.e.  basic  omissions  data),  meteoro- 
logical  data,  and  the  distance  of  the  facility 
from  shore.  The  Department  cannot  be  more 
specific  about  these  factors  because  they  will 
vary  from  area  to  area. 

Finally,  one  commenter  suggested  that  the  120- 
day  provision  for  revision  of  the  plan  should 
be  deleted.  The  requirement  has  not  been 
deleted,  but  a  provision  has  been  added  which 
allows  the  Director  to  extend  the  120-day  period 
whenever  necessary. 

The  regulatory  procedure  described  in  this 
final  rule  for  existing  facilities  is  essen¬ 
tially  the  same  as  the  one  in  the  proposed  regu¬ 
lations.  The  major  change  involves  the  States' 
ability  to  request  the  submission  of  basic  emis¬ 
sion  data.  For  a  more  detailed  discussion  of 
the  comments  received  on  provisions  relating 
to  existing  facilities,  see  "Existing  Facili¬ 
ties" 

OVERVIEW  OF  THE  REGULATORY  PROGRAM 

The  final  regulations  are  designed  to  insure 
that  emissions  from  OCS  facilities  do  not  cause 
significant  effects  on  the  onshore  air  quality 
of  a  State.  The  program  is  divided  into  three 
steps  for  each  air  pollutant.  The  first  two 
steps  are  screening  procedures  to  determine 
whether  emissions  of  an  air  pollutant  from  an 
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CCS  facility  would  significantly  affect  the 
onshore  air  quality  of  a  State.  The  third 
step,  if  necessary,  determines  what  measures 
the  lessee  must  take  to  mitigate  the  impact  of 
the  emissions  of  the  air  pollutant.  These 
steps  are  illustrated  in  Figure  1. 

Step  Is  Do  the  emissions  of  an  air  pollutant 
exceed  the  exemption  amount  "E"? 

The  projected  emissions  of  an  air  pollutant 
from  each  facility  are  calculated  and  compared 
to  an  emission  exenption  amount  "E".  The  emis¬ 
sion  exemption  amount  "E"  is  dependent  upon 
the  distance  of  the  facility  from  shore  and  is 
calculated  for  each  air  pollutant  on  the  basis 
of  formulas  described  in  the  regulations.  If 
the  projected  emissions  frcm  the  facility  are 
equal  to  or  less  then  "E",  the  facility  is 
exempt  from  further  air  quality  review  for  that 
air  pollutant  and  the  information  required  from 
the  lessee  is  limited  to  projected  emission  and 
distance  data  and  an  explanation  of  "hew  the 
exenption  formulas  were  applied.  (For  explora¬ 
tion  plans  see  §  250.34— 3(a) (4) (ii) (A) ,  for 
development  and  production  plans  see  §  250.34- 
(3) (b) (4) (ii)  (A) . 

Step  2:  Do  the  emissions  of  an  air  pollutant 
cause  onshore  air  pollutant  concentra¬ 
tions  to  exceed  the  significance  lev¬ 
els  established  in  the  regulations? 

If  a  facility  is  not  exempt  under  Step  1 
because  the  emissions  of  an  air  pollutant  frcm 
the  facility  exceed  the  emission  exemption 
amount  "E",  the  lessee  must  determine  whether 
the  emissions  cause  onshore  pollutant  concen¬ 
trations  above  the  "significance  levels" 
established  in  the  regulations. 

For  non-VOC  emissions  of  TSP,  SO2,  NO2,  and 
(X)  which  exceed  the  emission  exemption  amount 
"E",  the  lessee  must  determine  the  onshore 
concentrations  by  air  pollutant  that  will  be 
caused  by  the  offshore  emissions.  This  is  done 
through  the  application  of  models  approved  by 
GS.  The  resulting  onshore  concentration  of 
these  pollutants  is  then  compared  to  the  sig¬ 
nificance  levels  established  in  the  regula¬ 
tions.  If  the  emissions  result  in  onshore  con¬ 
centrations  be  lew  the  significance  level  for 
that  pollutant,  the  facility  is  not  subject  to 
further  regulatory  review  for  that  pollutant 
and  the  information  submitted  by  the  lessee 
need  include  only  the  projected  emission  and 
distance  data,  and  the  information  related  to 
the  meteorological  data  and  models  used.  (For 
exploration  plans  see  §  250.34-3(a)  (4)  (ii)  (A) 

and  (B);  for  development  and  production  plans 
see  §  250. 34-3 (b) (4) (ii) (A)  and  (B). 

A  VOC  emission  which  exceeds  the  emission 
exemption  amount  "E"  is  deemed  to  significantly 
affect  an  onshore  area  of  the  State. 


Step  3:  What  degree  of  control  is  necessary? 


Lessees  must  control  the  emissions  of  those 
air  pollutants  which  are  not  "screened  out  of 
the  regulatory  scheme  under  either  Step  1  or 
Step  2.  The  degree  of  control  imposed  depends 
on  the  air  quality  status  of  the  nearby  onshore 
area  and  the  nature  of  the  pollutant.  The 
control  requirements  are  summarized  as  follows: 

Emission 

Controls  Required 
Non-VOC  emissions: 

1.  Affecting  a  nonattainment  area 

BACT  +  additional  controls  or  offsets  ne¬ 
cessary  to  "fully  reduce"  emissions 

2.  Affecting  an  attainment  area 

BACT  +  additional  controls  or  offsets  ne¬ 
cessary  to  prevent  exceedance  of  maximum 
allowable  increases  for  SO2  and  TSP. 

VOC  emissions: 

1.  Affecting  a  nonattainment  area 

BACT  +  additional  controls  or  offsets  ne¬ 
cessary  to  "fully  reduce"  emissions 

2.  Affecting  an  attainment  area 
BACT 

Non-VOC  or  VOC  emissions: 

1.  From  a  temporary  facility  affecting  an 
attainment  or  a  nonattainment  area 

BACT 

2.  From  an  existing  facility  affecting  an  at¬ 
tainment  or  a  nonattainment  area  (except  if 
designated  by  the  Director  to  be  treated  as  a 
facility  described  in  a  new  plan) 

BACT 

A  lessee  proposing  a  facility  which  is  subject 
to  any  of  these  control  requirements  must  submit 
all  information  reqired  by  §  250. 34-3(a) (4) (ii) 
(A)  through  (D)  for  exploration  plans  or 
§  250. 34-3 (b)  (4)  (ii)  (A)  throu^m  (D)  for  de¬ 
velopment  and  production  plans .  This  includes 
information  about  projected  emission  and  dis¬ 
tance  frcm  shore,  the  meteorological  data  and 
models  used  and  the  modeling  results,  the  air 
quality  status  of  the  onshore  area,  and  the 
emission  reduction  control  technologies  to  be 
used  to  reduce  emissions. 

This  regulatory  scheme  is  applicable  to  any 
newly  proposed  facility  or  to  any  proposed 
modification  of  a  facility.  It  also  is  to  be 
applied  to  ary  existing  facility  which  the 
Director  identifies  under  §  250. 57-1 (b)  as  a 

facility  with  the  potential  to  significantly 
affect  the  onshore  air  quality  of  any  State. 
Additionally,  the  information  requirements  and 
procedures  described  in  Steps  1  and  2  for 
determining  significance  are  to  be  followed 
where  the  Director,  at  a  State's  request,  re¬ 
quires  the  submission  of  information  pursuant 
to  §  250.57-2  for  an  existing  facility.  The 
emissions  control  requirement  for  existing  fa¬ 
cilities  is  limited  to  the  installation  of  BACT. 

Decisions  concerning  the  potential  impacts  on 
onshore  air  quality  of  emissions  frcm  OCS  facil- 
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FIGURE  1:  AIR  REGULATORY  SCHEME  FOR  OCS  FACILITIES 
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ities  and  the  necessity  for  control  or  offset 
of  those  emissions  will  be  made  as  part  of  the 
approval  process  for  exploration  plans  and 
development  and  production  plans  (see  Sections 
11  and  25  of  the  Act).  As  part  of  its  review 
of  the  plan  the  GS  will  evaluate  the  information 
submitted  by  the  lessee.  State  and  local  gov¬ 
ernments  will  have  an  opportunity  to  review 
and  carment  on  the  information  in  accordance 
with  the  procedures  described  in  30  CFR  250.34. 
The  exploration  plan  or  development  and  produc¬ 
tion  plan  will  not  be  approved  until  the  GS  is 
satisfied  that  the  air  emission  data  are 
accurate,  that  the  air  nodels  have  been  run  in 
accordance  with  relevant  guidelines,  and  that, 
where  applicable,  the  controls  and  other  miti¬ 
gating  measures  proposed  are  adequate  and  avail¬ 
able. 

Because  the  Survey  has  integrated  the  air 
quality  regulations  into  its  established 
regulatory  scheme,  no  separate  permit  issuing 
procedure  is  necessary.  A  lessee  can  undertake 
no  exploratory,  development  or  production 
activities  on  a  lease  until  the  applicable  plan 
is  approved  and  required  drilling  permits  are 
granted.  Additionally,  at  any  time  after 
approval  of  a  plan  the  Department  has  authority 
to  suspend  operations  under  30  CFR  250.12  if 
the  lessee  deviates  from  the  approved  plan. 
If,  for  instance,  a  lessee  fails  to  honor  a 
commitment  to  obtain  an  offset,  or  to  take  some 
other  action  to  prevent  or  mitigate  the  effects 
of  emissions  from  operations  under  an  approved 
plan,  operations  can  be  suspended  until  the 
problem  is  remedied.  The  lessee  also  may  be 
assessed  substantial  monetary  penalties  for 
failure  to  conduct  activities  on  the  OCS  in 
accordance  with  the  approved  plan. 

ENVIRQNMtKlTAL  IMPACT  AND  REGULATORY  ANALYSIS 

The  Department  of  the  Interior  has  determined 
that  the  revision  of  the  regulations  in  30  CFR 
Part  250,  in  accordance  with  this  notice,  is 
not  a  major  Federal  action  significantly  af¬ 
fecting  the  quality  of  the  human  environment 
and  will  not  require  preparation  of  an  Environ¬ 
mental  Impact  Statement.  The  Department  has 
also  determined  that  this  notice  of  final  rule 
is  a  significant  rule  but  does  not  require  pre¬ 
paration  of  a  regulatory  analysis  under  Execu¬ 
tive  Order  12044  and  implementing  regulations 
43  CFR  Part  2. 

CECIL  D.  ANDRUS, 

Secretary  of  the  Interior 


FEBRUARY  29,  1980 


4.  Preamble,  30  CFR  250.50,  250.51,  and 

250.52,  Unitization;  and  Pooling,  and  Drillinq 
Agreements,  45  FR  29280,  May  2.  1980. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  250 

Oil  and  Gas  and  Sulphur  Operations  in  the  Outer 
Continental  Shelf 

AGENCY:  Geological  Survey,  U.S.  Department  of 
the  Interior. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  incorporates  the  modifica¬ 
tions  of  §§  250.50,  250.51,  and  250.52  of 
Chapter  II  of  Title  30  of  the  Code  of  Federal 
Regulations  required  to  implement  the  Depart¬ 
ment  of  the  Interior's  responsibility  to  assure 
prorrpt  and  efficient  exploration  and  develop¬ 
ment  of  leased  areas  and  to  issue  regulations 
"for  unitization,  pooling,  and  drilling  agree¬ 
ments  (43  U.S.C.  1334)."  A  proposed  rule  was 
published  on  August  10,  1979,  in  the  Federal 
Register  (44  FR  47109).  The  proposed  rule 
described  the  modified  practices  and  procedures 
which  were  proposed  to  be  used  by  the  Geological 
Survey  in  its  exercise  of  the  Secretary  of  the 
Interior's  discretionary  authority  to  approve 
unitization,  pooling,  and  drilling  agreements. 
Issuance  of  this  rule  implements  changes  that 
conform  to  the  Department  of  the  Interior's 
efforts  to  assure  pronpt  and  efficient  explora¬ 
tion  and  development  of  leased  areas. 

DATES:  This  rule  beccmes  effective  June  30. 
1980.  — 

ADDRESSES :  A  copy  of  §§  250.50,  250.51,  and 
250.52  of  Title  30  of  the  Code  of  Federal 
Regulations  may  be  obtained  from  the  following 
offices  of  the  Geological  Survey: 

Deputy  Division  Chief,  Offshore  Minerals  Reg¬ 
ulation,  Conservation  Division,  U.  S.  Geolog¬ 
ical  Survey,  National  Center,  Mail  Stop  640, 
12201  Sunrise  Valley  Drive,  Reston,  Virginia 
22092; 

Conservation  Manager,  Alaska  Region,  U.S.  Geo¬ 
logical  Survey,  800  "A"  Street,  Suite  109, 
Anchorage,  Alaska  99501; 

Conservation  Manager,  Pacific  OCS  Region,  U.S. 
Geological  Survey,  1340  West  Sixth  Street,  Room 
160,  Los  Angeles,  California  90017; 

Conservation  Manager,  Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street  NW. ,  Suite  204, 


Washington,  D.C.  20244; 

Conservation  Manager,  Gulf  of  Mexico  OCS  Region, 
U.S.  Geological  Survey,  336  Irrperial  Office 
Building,  P.0.  Box  7944,  Metairie,  Louisiana 
70010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  Senior  Staff  Assistant,  Branch 
of  Marine  Oil  and  Gas  Operations,  Conservation 
Division,  U.S.  Geological  Survey,  National  Cen¬ 
ter,  Mail  Stop  640,  Reston,  Virginia  22092 
(703)  860-7531,  FTS  928-7531. 

SUPPLEMENTARY  INFORMATION : 

BACKGROUND 

In  April  1978,  the  Department  of  the  Interior 
initiated  a  review  of  the  past  and  current 
criteria  and  procedures  used  in  the  unitization 
of  operations  under  OCS  oil  and  gas  leases. 
The  results  of  that  review  led  to:  (1)  The 
proposed  revisions  of  30  CFR  250.50  and  250.51 
that  were  published  August  10,  1979;  and  (2) 

the  development  of  the  model  unit  agreement 
that  was  also  published  in  the  Federal  Register 
on  August  10,  1979  (44  FR  47169X1  Issuance  of 
this  rule  oonpletes  the  revisions  to  30  CFR 
Part  250  which  were  initiated  to  iriplement  the 
requirements  of  the  OCS  Lands  Act  Amendments  of 
1978. 

COMMENTS 

Twenty-one  sets  of  comments  and  recotrmenda- 
t.ions  were  submitted  in  response  to  the  invi— 
tation  contained  in  the  Notice  of  proposed 
rule  published  August  10,  1979.  All  of  the 

comments  and  recommendations  that  were  received 
came  frcm  oil  and  gas  companies  and  trade 
organizations . 

DIFFERENCES  BETWEEN  PROPOSED  RULE  AND  FINAL 
RULE  - - — 

The  differences  between  the  provisions  of  the 
final  rule  and  the  provisions  of  the  proposed 
rule  are  the  result  of  the  Department's  efforts 
to  incorporate  the  comments  and  recommendations 
that  were  received,  to  make  the  provisions  of 
the  final  rule  more  clear,  and  to  assure  con¬ 
formance  with  the  OCS  Lands  Act,  as  amended, 

43  U.S.C.  1331,  et  seq.  (herein  referred  to  as 
the  "Act"). 

i'he  preposed  rules  set  forth  all  unitization 
provisions  in  §  250.50,  and  pooling  and  drilling 
agreement  provisions  were  set  forth  in  §  250.51. 
For  the  final  rule,  two  sections  are  devoted  to 
unitization,  §§  250.50  and  250.51,  and  the 
text  of  §  250.52,  published  October  26,  1979, 
has  been  deleted  in  favor  of  the  proposed 
provisions  for  §  250.51,  "Pooling  and  drilling 
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agreements,"  published  August  10,  1979.  Def¬ 

initions  have  been  added  to  §  250.2  for  use 
with  the  final  rule.  The  authority  and  guide¬ 
lines  for  unitization  are  set  forth  in  §  250. 

50,  while  the  procedures  to  be  followed  to 
acconplish  unitization  are  set  out  in  §250.51. 
The  model  unit  agreement  will  be  published  as 
a  separate  Federal  Register  Notice  at  a  later 

date. 

SECTION-BY-SECITON  ANALYSIS 

Definitions  have  been  added  to  improve  clarity 
and  to  respond  to  several  ccmmenters’  sugges¬ 
tions.  Definitions  of  unit  agreement,  unit 
area,  unitized  substances,  unitization,  and 
pooling  and  drilling  agreements  have  been  added 
to  30  CFR  250.2,  where  the  definitions  of  other 
terms  relevant  to  the  regulations  in  this  Part 
are  located.  To  the  extent  practicable,  the 
definitions  being  added  to  §  250.2,  "Defini¬ 

tions,"  are  consistent  with  the  definitions 
of  similar  terms  set  forth  in  30  CFR  Parts  226 

and  271 . 

Section  250.50  Authority  and  guidelines _ for 

unitization. 

Subsection  250.50(a)  sets  forth  the  basic 
authority  for  unitization,  which  is  the  con 
servation  of  the  natural  resources  of  the  OCS. 
The  natural  resources  of  the  OCS  include  all 
natural  resources  of  the  OCS,  not  just  min¬ 
eral  resources  (see  subsection  2(e)  of  the  Sub¬ 
merged  Lands  Act  (43  U.S.C.  1301-1315)).  Hence, 
in  addition  to  being  authorized  for  the  purpose 
of  preventing  waste  of  mineral  resources,  uniti¬ 
zation  is  also  authorized  to  conserve  living 
resources  of  the  OCS  and  to  protect  the  marine 

environment.  . 

Generally,  unitization  will  not  be  authorized 

solely  to  protect  correlative  rights.  A  lease 
does  not  grant  lessees  the  ownership  of  minerals 
in  place,  and  the  Law  of  Capture  applies  to  the 
development  and  production  of  OCS  minerals. 
However,  where  development  rights  are  con¬ 
strained  so  that  different  lessees  with  sepa 
rate  rights  to  develop  a  conmon  resource  have 
unequal  development  opportunities,  and  the 
inequality  was  not  apparent  at  the  time  the 
leases  were  offered,  unitization  may  be  autho¬ 
rized  to  protect  correlative  rights.  Protec 
tion  of  correlative  rights  expressly  include 
Federal  interests  such  as  royalty  interests, 
which  is  new  of  greater  importance  due  to  the 
different  types  of  bidding  systems  authorized 

by  the  Act. 

Three  different  unitization  situations  are 
recognized: 

(1)  Voluntary  unitization; 

(2)  Compulsory  unitization  initiated  by  less 
than  all  affected  lessees;  and 

(3)  Corrpulsory  unitization  initiated  by  the 

Director. 


Subsection  250.50(b)  sets  forth  the  basic 
guideline  for  unitization.  Unitization  must 
be  related  to  a  mineral  reservoir  or  potential 
hydrocarbon  deposit  and  the  technical  consid¬ 
erations  for  developing  that  reservoir  or 
deposit.  The  purpose  for  authorizing  uniti¬ 
zation  is  to  allow  the  optimal  number  of  arti¬ 
ficial  islands  (or  other  devices)  necessary 
for  efficient  exploration,  development,  and 
production  of  a  reservoir  or  potential  hydro¬ 
carbon  deposit.  These  are  the  primary  tech¬ 
nical  constraints.  Unitization  is  authorized 
for  the  minimum  area  necessary  to  accomplish 
this  purpose  so  that  unproductive  portions  of 
leases  are  not  unitized. 

Development  constraints  may  be  imposed  by 
other  considerations  such  as  preservation  of 
environmental  quality  (including  water  quality, 
biological  resources,  and  ecosystems)  of  areas 
in  and  above  the  OCS  and  in  ad  jacent  areas  of 
State  jurisdiction.  Considerations  relating  to 
State  coastal  zone  management  programs  and  air 
and  water  quality  irrpacts  in  areas  of  State 
jurisdiction  may  impose  constraints  on  the 
development  of  OCS  minerals.  Such  constraints 
may  place  lessees  in  an  unexpectedly  unequal 
position  with  respect  to  leased  resources  sub¬ 
ject  to  correlative  rights.  These  constraints 
may  reduce  the  number  of  artificial  islands  or 
other  devices  that  can  be  used,  or  may  limit 
the  locations  where  such  facilities  may  be 
constructed.  Unitization,  either  corrpulsory  or 
voluntary,  can  provide  for  the  most  optimally 
efficient  development  of  mineral  reservoirs  and 
also  provides  protection  for  correlative  rights 
in  such  situations. 

Unitization  for  exploratory  purposes  is  not 
highly  encouraged,  but  it  is  expressly  author¬ 
ized.  The  provisions  for  the  adjustment  of  the 
unit  area  are  addressed  primarily  to  explora¬ 
tory  units.  After  exploration  has  been  com¬ 
pleted,  a  better  delineation  of  the  mineral 
reservoir  will  be  available,  and  adjustments 
prior  to  development  and  production  may  be 
warranted.  In  keeping  with  the  minimum  area 
standard,  the  portions  of  leased  areas  that  do 
not  overlie  the  more  precisely  delineated  res¬ 
ervoir  should  be  excluded  from  the  unit  area 
in  an  adjustment.  In  response  to  comments, 
the  word  "adjustment"  is  used  in  lieu  of  "con¬ 
traction"  to  accomodate  an  expansion  if 
reservoir  or  field  delineation  indicates  that 
an  enlargement  of  the  unit  area  is  warranted. 
Approval  of  development  and  production  plans 
for  the  unit  area  is  contingent  on  acceptance 
of  any  adjustments  in  the  unit  area  required  by 
the  Director. 

Generally,  units  will  be  formed  for  single 
reservoirs  or  structures  where  potential  hydro¬ 
carbon  accumulations  are  anticipated.  Hcwever, 
exploration  may  prove  the  presence  of  several 
noncontiguous  reservoirs  in  a  single  structure 
or  nongeological  constraints  may  require  the 
unitization  of  an  area  containing  more  than 
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one  reservoir  or  an  area  containing  less  than 
a  conplete  reservoir'  in  order  to  use  the  opti- 
num  number  of  platforms  or  artificial  islands. 
Where  unitization  is  approved  for  exploration 
and  noncontiguous  reservoirs  are  discovered, 
the  unit  area  should  be  adjusted  to  eliminate 
nonreservoir  areas.  Reservoirs  need  not  be 
eliminated  from  the  unit  area  even  if  a  non¬ 
contiguous  unit  area  results.  The  provision 
of  the  proposed  rule  which  indicated  that  les¬ 
sees  can  reapply  for  unitization  if  a  reser¬ 
voir  eliminated  from  a  unit  area  has  been  de¬ 
leted  as  unnecessary.  It  is  not  anticipated 
that  a  productive  reservoir  will  be  eliminated 
from  a  unit  area. 

Subsection  250.50(c)  requires  the  reasonable 
delineation  of  a  reservoir  or  of  a  potential 
hydrocarbon  accumulation  before  unitization  can 
be  approved  or  required.  In  the  exploration 
context,  delineation  can  be  established  by  geo¬ 
logical  and  geophysical  data  that  the  Director 
determines  is  reasonably  reliable.  For  de¬ 
velopment  and  production  unitization,  delinea¬ 
tion  must  be  established  through  the  results 
of  exploratory  drilling. 

Subsection  250.50(d)  sets  out  what  a  unit 
agreement  must  contain.  Although  a  rrodel  unit 
agreement  will  be  published  at  a  later  date, 
variations  from  the  model  unit  agreement  are 
expected.  The  requirements  of  this  subsection 
govern  all  unit  agreements  whether  they  conform 
to  the  model  unit  agreement  or  not.  This 
subsection  also  provides  that  the  Director  may 
appoint  the  unit  operator  and  prescribe  a  basis 
on  which  to  allocate  costs  and  benefits  in  the 
absence  of  an  agreement  on  those  matters  among 
the  lessees.  In  addition  to  governing  the 
conpulsory  unitization  situation,  these  provi¬ 
sions  permit  the  Director  to  step  in  to  pre¬ 
serve  unitization  that  was  initially  undertaken 
on  a  voluntary  basis  but  which  is  in  danger  of 
dissolution  as  a  result  of  a  disagreement  among 
the  lessees. 

Subsection  250.50(e)  has  been  written  to  make 
it  clear  that  the  purpose  of  unitization  is  not 
to  continue  leases  in  force  beyond  their  prirrary 
term.  One  of  the  effects  of  unitization  is 
that  a  lease  that  is  subject  to  a  unit  agreement 
may  be  continued  in  force  by  unit  operations 
conducted  on  the  unit  in  behalf  of  the  lease. 
However ,  when  there  is  no  drilling,  production, 
or  well  reworking  activities  in  the  unit  area, 
leases  expire,  as  does  the  unit  agreement. 
Upon  the  expiration  of  a  unit  agreement,  leases 
that  were  in  the  unit  area  also  expire  unless 
they  are  not  beyond  their  primary  term,  or 
unless  the  lessee  independently  commences 
drilling  or  well  reworking  on  the  lease  within 
the  time  frame  allowed  in  30  CFR  250.35.  Sub¬ 
section  250 .50(e)  also  points  up  the  need  to 
obtain  a  suspension  under  30  CFR  250.12  to 
avoid  the  lapse  of  unitized  leases  due  to  a 
tenporary  cessation  of  drilling,  production, 
and  workover  operations  in  the  unit  during  a 


time  period  that  is  required  for  the  design, 
fabrication,  or  installation  of  development  and 
production  facilities. 

Subsection  250.50(f)  provides  that  a  unit 
agreement  is  to  be  effective  on  the  date  set 
forth  in  the  agreement.  Subsection  250.50(f) 
also  provides  that  a  unit  agreement  shall  ter¬ 
minate  when  drilling  operations,  actual  pro¬ 
duction,  or  well  reworking  operations  are  not 
being  carried  out.  The  issuance  of  a  suspen¬ 
sion  of  production  for  one  or  more  leases 
that  are  subject  to  the  unit  agreement  will 
also  continue  those  leases  in  effect.  The  unit 
agreement  will  also  continue  for  the  life  of 
the  suspension  of  production  when  the  suspension 
covers  two  or  more  leases. 

Subsection  250.50(g)  specifically  provides 
for  the  segregation  of  unitized  leases.  This 
provision  is  necessary  to  permit  maintenance  of 
the  minimum  area  standard  for  unitization.  OCS 
leases  usually  apply  to  tracts  which  exceed 
5,000  acres.  Often,  reservoirs  cross  tract 
boundaries  and  include  relatively  small  por¬ 
tions  of  lease  tracts.  Whole  leases  should  not 
be  included  in  a  unit  area  unless  they  are 
reasonably  thought  to  entirely  overlie  a  res¬ 
ervoir  or  group  of  reservoirs.  Rather,  only 
the  portion  of  a  lease  overlying  a  delineated 
reservoir  should  be  unitized,  and  the  remaining 
portion  should  be  explored  and  developed  sep¬ 
arately.  This  effects  a  splitting  or  segrega¬ 
tion  of  a  lease  into  two  separate  leases  under 
principles  long  followed  for  onshore  Federal 
oil  and  gas  leases. 

The  justification  for  segregation  is  mare 
persuasive  for  OCS  leases  than  for  onshore 
leases.  Lease  tracts  in  general  are  far  larger 
and  lease  ownership  is  far  less  diverse  on  the 
OCS.  On  the  OCS,  there  is  one  mineral  owner 
and  the  identity  of  the  surface  manager  is  the 
same  as  the  mineral  owner.  The  segregation  of 
OCS  leases  prevents  large  areas  from  being  tied 
up  in  nonproductive  leases  due  to  unitization 
of  a  small  portion  of  two  or  more  lease  tracts. 
Segregation  will  encourage  pronpt  and  efficient 
exploration  and  development  because  lessees 
must  explore  segregated  nonunitized  portions 
of  leases  or  relinquish  them. 

Subsection  250.50(g)(2)  spells  out  that  a 
segregated  portion  of  a  lease  that  is  not 
included  in  a  unit  area  is  treated  as  a  separate 
lease.  It  is  not  continued  in  force  beyond  its 
primary  term  by  operations  in  the  unit  area, 
even  if  the  operations  occur  on  the  other 
segregated  portion  of  the  same  original  base 
lease.  A  segregated  portion  of  a  lease  not 
included  in  a  unit  area  must  be  explored  and 
developed  independently  of  the  segregated  por¬ 
tion  of  the  lease  that  is  included  in  the 
unit  area  in  order  to  be  extended  beyond  its 
primary  term. 

Subsection  250.50(h)  provides  that  at  the 
expiration  or  termination  of  a  unit  agreement 
each  lease  lapses  unless  its  initial  term  has 
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not  expired,  or  unless  drilling,  production,  or 
well  reworking  activities  are  underway  on  the 
lease.  This  applies  to  the  segregated  portions 
of  a  lease  which  are  treated  as  separate  leases. 
Production  on  the  segregated  nonunitized  por 
tion  of  the  lease  will  not  maintain  in  force 
the  segregated  unitized  portion  of  the  segre¬ 
gated  lease. 

Provisions  of  other  regulations  are  incorpor¬ 
ated.  Generally,  if  drilling,  production,  or 
well  reworking  activities  are  underway  on  a 
lease  in  a  unit  area,  the  unit  agreement  will 
remain  in  force.  In  the  event  that  a  unit 
agreement  is  terminated,  or  where  a  lease  is 
eliminated  from  a  unit  area  due  to  an  adjust¬ 
ment,  any  lease  with  operations  on  it  would 
not  lapse  on  termination  (see  30  CFR  250.35). 
With  respect  to  a  lease  on  which  operations 
are  not  underway  at  the  time  of  elimination  or 
termination,  lease  expiration  could  be  avoided 
by  obtaining  approval  for  a  suspension  of  pro¬ 
duction  or  other  operation  under  30  CFR  250. 
12  in  conjunction  with  a  development  plan 
under  30  CFR  250.34. 

Subsection  250.50(i)  makes  it  clear  that 
unitization  will  not  continue  a  lease  in  force 
beyond  its  primary  term  unless  there  are  actual 
activities  being  conducted  under  the  unit  agree¬ 
ment  that  earn  a  continuance.  This  is  of  pri¬ 
mary  importance  for  exploratory  units.  This 
section  encourages  prompt  and  efficient  ex¬ 
ploration  and  development  of  a  unit  area  after 
approval  of  a  unit  agreement. 

Subsection  250.50(j)  is  a  grandfather  clause 
designed  to  protect  lessees  whose  leases  were 
unitized  prior  to  the  publication  of  these 
regulations.  Specifically,  it  is  designed  to 
prohibit  retroactive  application  of  the  segre¬ 
gation  provisions  of  these  regulations  to  a 
preexisting  lease  that  is  partly  within  and 
partly  outside  a  unit  area  when  there  is  actual 
production  frcm  any  part  of  that  lease, 
course,  if  a  lessee  consents  to  the  retroactive 
application  through  voluntary  unitization,  the 
segregation  provisions  of  those  regulations  can 
be  applied  to  leases  in  effect  on  June  2,  1980. 
This  section  cannot  be  construed,  however,  as 
preventing  the  Director  from  requiring  that  a 
lessee  drill  or  develop  specific  portions  of  a 
lease  under  other  provisions  of  the  regulations 
in  this  Part  or  under  provisions  of  the  lease. 

Subsection  250. 51-1 (a)  describes  the  proce¬ 
dures  for  accomplishing  voluntary  unitization. 
It  requires  that  lessees  follcw  the  model  unit 
agreement,  unless  the  Director  approves  a  varia¬ 
tion  at  or  before  the  approval  of  unitization. 

Subsection  250. 51-1 (b)  requires  the  lessee 
who  seeks  approval  of  voluntary  unitization  to 
provide  supporting  information  that  shews  that 
approval  would  comply  with  §  250.50.  The  fact 
that  lessees  can  agree  on  unitization  is  not  in 
and  of  itself  enough,  and  the  criteria  in 
§  250.50  must  still  be  met.  The  Director  may 
approve  an  application  for  voluntary  unitiza¬ 


tion  without  a  hearing. 

Subsection  250.51-2(a)  spells  cut  the  fact 
that  compulsory  unitization  can  be  initiated  in 
two  ways,  either  by  one  or  more  lessees  who 
seek  to  couple  the  unitization  of  nonconsenting 
lessees  with  correlative  rights  to  a  comron 
reservoir,  or  by  the  Director  for  reasons  set 
out  in  §  250.50.  In  either  event,  unitization 
must  be  in  accordance  with  a  unit  agreement 
whether  the  unit  agreement  reflects  an  actual 
agreement  among  some  or  all  of  the  lessees,  or 
whether  it  represents  a  plan  developed  or 
approved  by  the  Director .  The  unit  agreement 
should  follow  the  model  unit  agreement,  and 
where  practicable  should  reflect  any  agreement 
reached  between  all  the  lessees,  although  varia¬ 
tion  from  these  principles  is  authorized  for 

good  cause. 

Under  §  250.51-2(b),  compulsory  unitization, 
like  voluntary  unitization,  must  conform  to  the 
criteria  of  §  250.50.  Supporting  information 

is  required.  When  lessees  seek  compulsory  uni¬ 
tization,  they  should  reach  agreement  on  as 
many  issues  as  possible  between  as  many  lessees 
as  possible  before  filing  a  request.  Copies  of 
the  request  must  be  served  on  nonconsenting 
lessees  by  the  lessees  requesting  unitization. 
In  those  instances  where  the  Director  initiates 
unitization,  he  must  notify  all  affected  les¬ 
sees. 

Subsection  250. 51-2 (c)  incorporates  provi¬ 
sions  which  assure  a  lessee  the  opportunity 
for  a  hearing  prior  to  the  issuance  of  a  com¬ 
pulsory  unitization  order.  If  no  hearing  is 
requested,  compulsory  unitization  may  be 
ordered  without  a  hearing.  If  a  hearing  is 
requested,  it  shall  be  held  after  at  least  30 
days  notice  to  all  lessees  of  leases  to  be 
unitized.  Any  such  hearing  shall  be  informal 
in  nature,  but  must,  as  a  minimum,  provide  an 
opportunity  for  owners  of  interests  to  present 
information  and  to  question  lessees  requesting 
unitization.  The  words  "evidence,”  "wit¬ 
nesses,  "  and  "cross  examination"  have  inten¬ 
tionally  been  avoided  to  stress  the  informal 
nature  of  such  a  hearing.  A  record  shall  be 
compiled  by  the  Dirctor,  and  any  participant 
may  arrange  for  the  proceedings  to  be  tran¬ 
scribed.  When  proceedings  are  transcribed, 
three  copies  of  the  transcript  are  to  be  pro¬ 
vided  to  the  Director  within  10  days  following 

the  hearing.  .  . 

Under  §  250.51-2(d),  the  Director's  decision 

on  unitization,  whether  voluntary  or  compul¬ 
sory,  shall  be  in  the  form  of  a  written  order 
and  shall  include  a  statement  of  reasons.  An 
order  to  accomplish  compulsory  unitization 
shall  be  subject  to  the  appeal  provisions  of 
30  CFR  Part  290. 

This  provision  of  the  final  rule  and  §  250.51 
(c)  constitute  the  Department's  response  to  the 
petition  for  rulemaking  dated  June  8,  1978, 

filed  by  Exxon  Corporation. 

Section  250.52  has  been  modified  by  deleting 
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the  text  of  the  regulations  in  §  250.52  as 
published  October  26,  1979,  and  substituting 
the  text  of  §  250.51  as  published  August  10, 
1979.  Pooling  and  drilling  agreements  are  au¬ 
thorized  by  this  section.  They  must  be  filed 
with  the  Director,  but  they  need  not  be  approved 
by  him.  Such  agreements  may  not  excuse  a  lessee 
from  any  of  the  requirements  of  the  regulations 
in  Part  250.  These  agreements  are  distinguished 
from  unit  agreements  in  that  they  do  not  create 
a  unit  area  or  affect  the  terms  of  the  leases 
concerned,  and  they  are  not  limited  by  the 
criteria  for  unit  agreements. 

DISCUSSION  OF  MAJOR  COMMENTS 

Extend  Comment  Period  and  Hold  Informal  Meet¬ 
ing.  A  number  of  respondents  suggested  that 
the  comment  period  for  the  proposed  regulation 
be  extended  and  that  informal  meetings  be  held 
to  afford  industry  representatives  and  other 
representatives  an  opportunity  to  participate 
in  a  free  exchange  of  views  with  representa¬ 
tives  of  the  Department  of  the  Interior.  Any 
person  interested  in  an  opportunity  to  parti¬ 
cipate  in  a  discussion  of  the  proposed  regula¬ 
tions  with  representatives  of  the  Department 
of  the  Interior  was  free  to  make  a  specific 
request  for  such  a  meeting  during  the  comment 
period  set  out  in  the  Federal  Register  Notice 
of  August  10,  1979.  The  Offshore  Operators 
Corrmittee  requested  and  obtained  such  a  meeting 
in  order  to  present  its  comments  and  recommen¬ 
dations  on  the  proposed  rule.  This  meeting 
was  held  in  Reston,  Virginia,  on  October  5, 
1979,  and  was  attended  by  representatives  of 
the  Department  of  the  Interior,  the  Offshore 
Operators  Corrmittee,  Mobil,  Gulf,  Shell,  Ex¬ 
xon,  Texaco,  and  Chevron.  In  addition,  we 
note  that  in  response  to  a  specific  request 
from  the  Western  Oil  and  Gas  Association,  the 
comment  period  was  extended  from  October  9, 
1979,  to  November  5,  1979  (44  FR  60109). 

Develop  Separate  Regulations  for  the  Three 

Major  Categories  Under  Which  the  Unitization  of 

Cperations  may  be  Classified.  A  number  of  re¬ 

spondents  suggested  that  the  proposed  regula¬ 
tions  be  restructured  to  more  clearly  address 
three  different  types  of  unitization: 

(a)  Unitization  of  operations  initiated  and 
agreed  to  fcy  all  lessees  and  approved  by  the 
Director; 

(b)  Unitization  of  operations  by  order  of  the 
Director  where  the  action  is  on  the  Director's 
initiative;  and 

(c)  Unitization  of  cperations  ordered  by  the 
Director  at  the  request  of  one  or  mere  (but 
less  than  all)  lessees. 

This  suggestion  has  been  adopted.  The  pro¬ 
visions  of  proposed  §  250.50  have  been  reor¬ 
ganized  into  new  §§  250.50  and  250.51.  Sec¬ 
tion  250.50,  "Authority  and  requirements  for 
unitization, "  contains  conditions  to  be  met 
before  the  unitization  of  operations  will  be 


permitted  or  required.  It  distinguishes  be¬ 
tween  voluntary  unitization  ( (a)  above)  and 
ccnpulsory  unitization  ((b)  and  (c)  above), 
although  the  conditions  for  each  are  similar. 
Section  250.51,  "Procedures  for  unitization," 
sets  out  the  different  procedures  to  be  fol¬ 
lowed  and  requirements  to  be  met  in  all  three 
situations. 

Identify  the  Nature  of  the  Area  Unitized.  A 
number  of  respondents  questioned  whether the 
proposed  rule  envisioned  a  unit  area  to  be  2- 
dimensional  or  3-dimensional  in  nature  and  sug¬ 
gested  that  the  final  rule  should  clarify  the 
nature  of  a  unit  area.  The  proposed  rule 
and  this  final  rule  are  designed  to  permit  the 
unit  area  to  be  viewed  as  either  2-dimensional 
or  3-dimensional  in  nature.  The  nature  of  the 
specific  unit  area  addressed  in  a  specific  unit 
agreement  will  be  settled  during  the  time  that 
the  unit  agreement  is  being  developed.  In  the 
event  there  should  be  a  disagreement  over  the 
nature  of  a  specific  unit  area,  the  approving 
officer  may  determine  whether  the  unit  area  is 
for  a  limited  depth.  The  unit  agreement  con¬ 
tains  a  description  of  the  unit  area  which 
will  define  whether  the  unit  area  is  limited  by 
depth. 

Provide  for  Unitized  Operation  of  Less  than 
an  Entire  Reservoir.  One  respondent  recommend¬ 
ed  that  the  proposed  rule  be  clarified  to 
permit  unitized  operation  of  a  portion  of  a 
reservoir.  Generally,  unitization  should  en¬ 
compass  an  entire  reservoir,  or  for  explo¬ 
ration  purposes,  a  geological  structure  expect¬ 
ed  to  evidence  the  possible  presence  of  a  po¬ 
tential  .  hydrocarbon  accumulation.  However, 
there  may  be  unusual  situations,  for  example, 
near  a  F ede ra 1 / State  boundary,  near  a  marine 
sanctuary,  or  near  seme  natural  feature  where 
unitization  of  a  portion  of  a  reservoir  or 
potential  hydrocarbon  accumulation  would  be  ap¬ 
propriate.  Accordingly,  this  suggestion  has 
been  adopted. 

However,  it  should  be  noted  that  it  is  not 
the  Department's  intent  to  authorize  or  to 
require  that  an  area  be  developed  and  produced 
under  a  unit  agreement  when  the  objectives  that 
would  be  obtained  through  unitization  are  being 
or  can  be  obtained  without  a  unit  agreement. 
Similarly,  where  the  objectives  that  would  be 
obtained  through  unitization  of  an  entire  struc¬ 
ture  or  reservoir  are  obtainable  through  unit¬ 
ization  of  a  portion  of  the  structure  or  res¬ 
ervoir,  unitization  may  be  limited  to  that 
portion  of  the  structure  or  reservoir  where 
unitization  is  necessary  to  obtain  the  desired 
objectives. 

Unitization  for  Exploration  as  Well  as  for 
Development  and  Production^  A  number  of  com- 
menters  expressed  concern  that  the  proposed 
rule  did  not  appear  to  specifically  recognize 
the  need  to  conduct  exploratory  operations  under 
a  unit  agreement.  The  proposed  rule  was 
designed  to  specifically  recognize  that  there 
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may  be  instances  where  unitized  exploration  of 
geologic  structures  that  may  provide  trapping 
mechanics  for  potential  hydrocarbon  accurrula- 
tions  may  be  appropriate  (see  §§  250.50(f) 
and  (g)  of  the  proposed  rule).  Use  of  the 
term  "potential  hydrocarbon  accumulation"  was 
specifically  intended  to  authorize  unitization 
for  exploration  by  covering  the  situations  where 
the  existence  of  a  potential  hydrocarbon  bear¬ 
ing  geologic  structure  has  been  reasonably  de¬ 
lineated  on  the  basis  of  reliable  geophysical 
data,  but  the  existence  of  a  reservoir  has  yet 
to  be  proved.  Hence,  both  the  proposed  rule 
and  final  rule  recognize  that  there  may  be 
circumstances  which  support  the  conduct  of 
exploration  activities  under  a  unit  agreement. 

Where  an  area  is  unitized  to  conduct  explora¬ 
tory  activities,  there  must  be  a  reasonable 
expectation  that  those  exploratory  activities 
will  be  sufficiently  complete  to  permit  the 
unit  operator  to  submit  a  development  and  pro¬ 
duction  plan  to  develop  and  produce  hydro¬ 
carbons  from  the  unit  area  prior  to  the  expi¬ 
ration  of  the  primary  5-year  term  of  any  lease 
that  is  made  subject  to  the  unit  agreement.  A 
lease  which  is  subject  to  an  approved  unit 
agreement  nay  expire  when  it  reaches  the  end 
of  its  primary  term,  in  the  absence  of  approved 
drilling  activities,  actual  production,  or  a 
suspension  of  operations  or  production  pursuant 
to  §  250.12  for  the  unit  area.  The  Department 
has  consistently  maintained  that  the  corrmitment 
of  an  OCS  oil  and  gas  lease  to  a  unit  agreement 
in  and  of  itself  does  not  serve  to  earn  an 
extension  of  an  OCS  oil  and  gas  lease.  Lease 
extensions  mast  be  earned  by  actual  production, 
drilling,  or  well  reworking  operations  in  the 
unit  area  pursuant  to  a  plan  approved  in  accor¬ 
dance  with  30  CFR  250.34. 

Unitization  of  Operations  Ordered  by  the  Di¬ 

rector  at  the  Request  of  One  or  More  (but  less 
than  all)  Lessees.  A  number  of  respondents  ex- 

pressed  concern  that  the  preposed  rule  did  not 
appear  to  establish  procedures  under  which  les¬ 
sees  might  initiate  a  request  that  unitized 
operations  be  ordered  by  the  Director.  As 
described  in  the  comments  above,  the  regula¬ 
tions  have  been  revised  to  clarify  the  proce¬ 
dures  in  this  situation. 

The  absence  of  specific  regulations  to  permit 
lessees  to  initiate  a  request  that  the  Director 
order  unitization  has  not  prevented  the  initia¬ 
tion  of  similar  requests  in  the  past.  At  any 
time  during  the  development  of  a  proposal  for 
voluntary  unitization,  one  or  more  lessees  may 
request  that  the  Director  initiate  proceedings 
which  may  lead  to  an  order  for  compulsory 
unitization.  In  those  instances  where  the  Di¬ 
rector,  at  the  request  of  one  or  more  lessees, 
initiates  proceedings  which  result  in  compul¬ 
sory  unitization,  essentially  the  same  proce¬ 
dures  are  to  be  followed  as  are  followed  when 
the  Director  initiates  such  proceedings  on  his 
own  initiative.  In  such  situations,  the  unit 


agreement  prdered  by  the  Direcrtor  may  differ 
from  the  proposed  unit  agreement  agreed  to  by 
the  lessee(s)  that  requested  compulsory  unit¬ 
ization,  but  only  if  the  Director  makes  find¬ 
ings  supported  by  reasons  set  forth  in  a  state¬ 
ment  incorporated  in  the  order  requiring  uniti¬ 
zation. 

Maintenance  of  Lease  Acreage  by  Unit  Produc- 
tiorn  Several  respondents  expressed  concern 
that  implementation  of  the  proposed  rule  would 
result  in  the  splitting  or  segregating  of  those 
leases  which  cover  lands  that  are  partly  within 
and  partly  outside  the  area  that  is  subject  to 
the  unit  agreement.  That  the  regulations  would 
authorize  segregation  of  leases  is  entirely  cor¬ 
rect,  and  this  is  more  explicitly  stated  in  the 
final  rule. 

The  segregation  of  leases  as  to  lands  which 
are  subject  to  a  unit  agreement  and  lands  that 
are  not  subject  to  the  unit  agreement  is  a  well 
established  practice  with  respect  to  oil  and 
gas  leases  issued  under  the  Mineral  Leasing 
Act.  The  Mineral  Leasing  Act  specifically 
requires  that  leases  which  cover  lands  that  are 
partly  within  and  partly  outside  the  unit  area 
be  segregated  (30  U.S.C.  226).  With  respect 
to  leases  covering  OCS  submerged  lands,  the 
Congress  gave  the  Secretary  of  the  Interior 
broad  power  to  prescribe  such  rules  and  regu¬ 
lations  as  may  be  necessary  to  administer  the 
provisions  of  the  Act.  The  OCS  Lands  Act  of 
1953  authorized  the  Secretary  to  issue  regula¬ 
tions  which  provide  for  unitization,  pooling, 
and  drilling  agreements  (43  U.S.C.  1334(a) 
(1976)).  This  authority  is  even  more  explic¬ 
itly  stated  in  the  1978  Amendments  to  the  Act 
(43  U.S.C.  1334(a)  (4)).  The  discretion  dele¬ 
gated  to  the  Secretary  to  adopt  regulations 
governing  unitization  is  extremely  broad  and 
clearly  authorizes  the  segregation  of  OCS  oil 
and  gas  leases  for  OCS  submerged  lands  which 
are  partly  within  and  partly  outside  a  unit 
area. 

Many  of  the  commenters  who  addressed  this 
issue  focused  on  the  retroactive  application  of 
the  segregation  provision  to  existing  leases. 
This  is  a  separate  issue  frern  that  of  the 
Secretary's  authority  to  adopt  regulations  pro¬ 
viding  for  the  segregation  of  leases.  Persons 
obtaining  leases  with  knowledge  that  they  are 
subject  to  segregation  for  unitization  purposes 
cannot  complain  that  the  regulations  effect  a 
taking  of  property  rights.  With  respect  to 
leases  that  are  new  partially  unitized  and  which 
have  production  from  the  unitized  portion  of  the 
lease,  retroactive  application  of  the  segrega¬ 
tion  provisions  of  these  regulations  could  give 
rise  to  a  claim  that  property  rights  have  been 
"taken."  Although  the  Secretary  has  adequate 
authority  to  accomplish  the  purposes  of  segre¬ 
gation  by  requiring  drilling  on  a  specific  por¬ 
tion  of  any  lease,  the  segregation  provisions 
are  made  nonretroaertive  absent  the  consent  of 
the  affected  lessees.  Thus,  existing  contrac- 
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tual  relations  under  currently  approved  unit 
agreements  are  not  affected  by  the  provisions. 

Authority  to  Promulgate  Proposed  Rules.  A 
number  of  respondents  questioned  the  Secre¬ 
tary's  authority  to  issue  the  proposed  rule 
because  it  was  viewed  as  relating  to  diligence, 
a  responsibility  which  has  been  assigned  to  the 
Department  of  Energy  under  section  302  of  the 
Department  of  Energy  Organization  Act.  The 
Department  is  confident  that  the  proposed  rule 
and  this  final  rule  are  within  the  authority  of 
the  Secretary  of  the  Interior  to  prescribe 
rules  and  regulations  necessary  to  administer 
the  provisions  of  the  Act.  Under  the  1978 
Amendments  to  the  OCS  Lands  Act,  adopted  after 
the  Department  of  Energy  Organization  Act,  the 
Secretary  is  required  to  assure  by  regulation 
the  "pronpt  and  efficient  exploration  and 
development  of  a  lease  area"  (see  43  U.S.C. 
1332(3),  1334(a)(7)).  These  sections  and  the 
previously  cited  authority  for  unitization 
regulations  provide  the  requisite  authority. 
These  regulations  are  not  inconpatible  with  the 
authority  of  the  Department  of  Energy. 

Selection  of  Unit  Operator.  Several  respon¬ 
dents  expressed  concern  that  the  proposed  rule 
and  proposed  model  unit  agreement  dealt  with 
the  selection  of  the  unit  operator.  Some  re¬ 
spondents  characterize  the  service  as  unit  op¬ 
erator  as  a  privilege,  while  others  charac¬ 
terized  it  as  a  private  affair  to  be  handled 
exclusively  by  the  lessees.  The  Department 
has  no  intention  of  interfering  unnecessarily 
in  the  selection  of  unit  operators.  On  the 
other  hand,  the  Department  will  not  permit 
differences  over  who  should  be  unit  operator  to 
jeopardize  a  necessary  unit  operation.  To  this 
end,  the  Department  has  adopted  the  suggestion 
that  the  final  rule  enpcwer  the  Director  to 
assign  the  responsibility  for  the  conduct  of 
unit  operations .  We  find  this  option  preferable 
to  being  forced  to  terminate  a  unit  agreement 
where  the  lessees  are  unable  to  reach  an  agree¬ 
ment  on  who  should  be  the  successor  unit  opera¬ 
tor.  We  reject  the  contention  that  the  resig¬ 
nation  and  selection  of  a  unit  operator  should 
be  governed  exclusively  by  provisions  of  the 
unit  operating  agreement  and  by  agreement  of 
the  lessees.  The  authority  to  order  that  lease 
operations  be  conducted  under  a  unit  agreement 
carries  with  it  the  authority  to  order  a  les¬ 
see  to  serve  as  unit  operator.  Similarly,  the 
right  to  hold  a  lease  which  may  be  ordered  to 
be  unitized  carries  with  it  the  responsibility 
to  serve  as  unit  operator  under  a  unit  agree¬ 
ment  ordered  by  the  Director. 

Definitions .  A  number  of  respondents  sug¬ 
gested  that  the  final  rule  should  define  certain 
terms  which  the  comment ers  considered  basic. 
These  suggestions  have  been  adopted  to  the 
extent  that  §  250.2,  "Definitions,"  has  been 
expanded  to  include  definitions  of  "unitiza¬ 
tion,  "  "unit  area, "  "unit  agreement, "  "unitized 
substances,"  and  "pooling  or  drilling  agree¬ 


ments."  These  definitions  are  similar  to  the 
definitions  found  in  30  CFR  Parts  226  and  271. 
The  suggestions  that  "prevention  of  waste, " 
"protection  of  correlative  rights,"  and  "con¬ 
servation  of  natural  resources"  be  defined  have 
not  been  adopted  because  they  have  settled  mean¬ 
ings  in  the  law  relating  to  mineral  leases  in 
general,  and  OCS  mineral  leases  in  particular. 
Some  terms  including  "correlative  rights, " 
"lessee,"  and  "lease,"  are  already  defined  in  30 
CFR  250.2.  Suggestions  for  other  definitions 
have  not  been  adopted  because  the  terms  are  not 
used  in  the  regulations. 

Several  comrtenters  objected  to  the  use  of  the 
term  "Federal  royalty  interests"  in  §  250.50(a) 
on  the  grounds  it  is  included  in  the  term 
"correlative  rights."  The  current  definition 
of  "correlative  rights"  in  30  CFR  250.2  specif¬ 
ically  relates  to  relationships  between  les¬ 
sees  and  does  not  include  Federal  royalty 
interests.  Therefore,  the  reference  to  Federal 
royalty  interests  is  retained  in  the  final  rule. 

Application  of  Rule  to  Pending  Prcposals.  A 
number  of  respondents  suggested  that  the 
requirements  of  the  proposed  rule  should  not  be 
applicable  to  those  unitization  proposals  that 
may  be  pending  before  the  Department  of  the 
Interior.  This  suggestion  has  not  been  adopted. 
To  the  extent  that  this  rule  reflects  the 
Secretary's  policy  on  pronpt  and  efficient  ex¬ 
ploration  and  development  of  OCS  oil  and  gas 
leases  and  unit  areas,  the  requirements  of  this 
final  rule  are  presently  being  applied  to  unit 
proposals  and  have  been  applied  to  such  propos¬ 
als  for  a  number  of  months.  Hcwever,  the 
final  rule  does  set  forth  those  instances  where 
specific  provisions  of  the  final  rule  are  not 
applicable  to  leases  which  were  issued  and 
unitized  prior  to  the  publication  of  the  final 
rule,  e.g.,  the  compulsory  segregation  of 
leases  issued  and  unitized  prior  to  the  publi¬ 
cation  of  this  final  rule. 

Delete  §  250.52.  The  suggestion  to  delete 
the  text  of  §  250.52  as  published  October  26, 
1979,  has  been  adopted  and  the  provisions  of 
proposed  §  250.51  which  were  published  August 
10,  1979,  have  been  substituted  as  a  new 
§  250.52.  The  provisions  that  were  published  as 
a  proposed  rule  on  August  10,  1979,  and  identi¬ 
fied  as  §  250.50  have  been  reorganized  and 
clarified.  This  reorganization  results  in  a 
separation  of  the  provisions  into  two  new  sec¬ 
tions,  §§  250.50  and  250.51,  as  explained  in 
greater  detail  above. 

PRINCIPAL  AUTHORS 
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als;  and  Gerald  D.  Rhodes,  Geological  Survey. 
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ENVIRONMENTAL  IMPACT  AND  REGULATORY  ANALYSIS 

STATEMENTS 

The  Department  of  the  Interior  has  determined 
that  the  revisions  of  the  regulations  in  30  CFR 
250.50,  250.51,  and  250.52,  by  the  issuance  of 
this  rule,  will  not  have  a  significant  inpact 
on  the  quality  of  the  human  environment  and, 
therefore,  will  not  require  preparation  of  an 
Environmental  Inpact  Statement.  The  Department 
has  also  determined  this  rule  is  not  a  signifi¬ 
cant  rule  and  does  not  require  preparation  of 
a  regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

JOAN  M.  DAVENPORT, 

Assistant  Secretary 

APRIL  29,  1980 


5.  Regulations,  30  CFR  250 ,  Oil  and  Gas 
Sulphur  Operations  in  the  Outer  Continental 

Shelf,  Title  30  CFR,  revised  as  of  July  1, 
1979,  amended  by:  44  FR  53693,  September  14, 
1979;  44  FR  61892,  October  26,  1979?  45  FR 

15142-43-44,  March  7,  1980;  45  FR  20464-65, 

March  28,  1980?  45  FR  29285,  May  2,  1980? 
45  FR  37816-18,  June  5,  1980?  45  FR  74471, 
November  10,  1980;  and  45  FR  81563,  December 

11,  1980. 

GENERAL  PROVISIONS 


250.47  Sales  contracts. 

250.49  Royalty,  net  profits  share,  and  rental 
payments . 

250.50  Authority  and  requirements  for  unitiza¬ 
tion. 

250.51  Procedures  for  unitization. 

250.52  Pooling  or  drilling  agreements. 

250.53  Subsurface  storage  of  oil  or  gas. 

250.54  Marking  of  equipment. 

250.55  Flaring  and  venting  of  natural  gas. 

250.56  Fishermen's  Contingency  Fund. 

250.57  Air  Quality. 


Sec. 

250.1  Purpose  and  authority. 

250.2  Definitions. 

250.3  Data  and  information  to  be  made  available 
to  the  public. 

250.4  Privileged  and  proprietary  data  and 
information  to  be  made  available  to 
affected  States. 

250.5  Effect  of  regulations  on  provisions  of 
section  6  leases. 

JURISDICTION  AND  FUNCTIONS  OF  THE  DIRECTOR 

250.10  Jurisdiction. 

250.11  Functions . 

250.12  Suspension  of  operations  and  lease  can¬ 
cellation. 

250.13  Temporary  approvals. 

250.15  Drilling  and  abandonment  of  wells. 

250.16  Well  potentials  and  permissible  flew. 

250.17  Well  spacing. 

250.18  Right  of  use  and  easement. 

250.19  Access  to  platforms. 

250.20  Pipeline  approval. 

250.21  Reduction  of  royalty  or  net  profit 
share. 


MEASUREMENT  OF  PRODUCTION  AND  COMPUTATION  OF 
ROYALTIES 

250.60  Measurement  of  oil. 

250.61  Measurement  of  gas. 

250.63  Quantity  basis  for  substances  extracted 
from  gas. 

250.64  Value  basis  for  computing  royalties. 

250.65  Royalty  on  oil. 

250.66  Royalty  on  unprocessed  gas. 

250.67  Royalty  on  processed  gas  and 
constituent  products. 

250.68  Cormiingling  production. 

250.69  Measurement  of  sulphur. 

INVESTIGATIONS 

250 . 70  Investigations . 

250.71  Reports  on  investigations. 

250.72  Knowing  and  willful  violations. 

REMEDIES  AND  PENALTIES 

250.80  Remedies  and  penalties. 

250.81  Appeals. 

250.82  Judicial  review. 


REQUIREMENTS  FOR  LESSEES 

250.30  Lease  terms,  regulations,  waste,  dam¬ 
age,  and  safety. 

250.31  Designation  of  operator. 

250.32  Local  agent. 

250.33  Drilling  and  producing  obligations. 

250.34  Exploration,  development,  and  produc¬ 
tion  activities. 

250.35  Effect  of  drilling  or  well  reworking 
on  lease  term. 

250.36  Applications  for  permit  to  drill,  deep¬ 
en,  or  plug  back. 

250.37  Marking  platforms,  structures,  and 
wells. 

250.38  Well  records. 

250.39  Tests,  surveys,  and  samples. 

250.40  Directional  survey. 

250.41  Control  of  wells. 

250.42  Treatment  of  production. 

250.43  Pollution  and  waste  disposal. 

250.44  Borehole  abandonment. 

250.45  Accidents,  fires,  and  malfunctions. 

250.46  Safe  and  workmanlike  operations. 


REPORTS  TO  BE  MADE  BY  ALL  LESSEES  (INCLUDING 
OPERATORS) 


250.90  General  r equi rements . 

250.92  Sundry  notices  and  reports  on  wells. 

250.93  Monthly  report  of  operations. 

250.94  Statement  of  oil  and  gas  runs  and 
royalties . 

250.95  Well  completion  or  recorrpletion  report 
and  log. 

250.96  Special  forms  or  reports. 

AUTHORITY :  Outer  Continental  Shelf  Lands 
Act  43  U.S.C.  §  1331  et  seq. ,  as  amended,  92 
Stat.  629?  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  §  4332  et  seq.  (1970); 
Coastal  Zone  Management  Act  of  1972,  as  amend¬ 
ed,  16  U.S.C.  §  1451  et  seq. 


CROSS  REFERENCE:  For  other  regulations  per¬ 
taining  to  the  issuance  and  recognition  of 
mineral  leases  covering  submerged  lands  in  the 
Outer  Continental  Shelf,  see  43  CFR  Part  3300. 
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GENERAL  PROVISIONS 
§  250.1  Purpose  and  authority. 

The  Act  authorizes  the  Secretary  to  prescribe 
rules  and  regulations  necessary  to  carry  out 
the  provisions  of  the  Act.  The  Secretary  is 
authorized  to  prescribe  and  amend  regulations 
that  the  Secretary  determines  to  be  necessary 
and  proper  in  order  to  provide  for  the  preven¬ 
tion  of  waste  and  the  conservation  of  the 
natural  resources  of  the  Outer  Continental 
Shelf  (OCS)  and  the  protection  of  correlative 
rights  therein,  and  these  rules  and  regulations 
apply  as  of  their  effective  date  to  all  opera¬ 
tions  conducted  under  a  lease  issued  or  main¬ 
tained  under  the  provisions  of  the  Act.  In 
the  enforcement  of  safety,  environmental,  and 
conservation  laws  and  regulations,  the  Secre¬ 
tary  is  authorized  to  cooperate  with  other 
relevant  Departments  and  Agencies  of  the  Fed¬ 
eral  Government  and  of  affected  States.  Sub¬ 
ject  to  the  supervisory  authority  of  the 
Secretary,  and  unless  otherwise  specified,  the 
regulations  in  this  Part  shall  be  administered 
by  the  Director  of  the  Geological  Survey. 

[34  FR  13544,  Aug.  22,  1969;  and  44  FR  61892, 
Oct.  26,  1979] 

§  250.2  Definitions . 

When  used  in  the  regulations  in  this  Part, 
the  following  terms  shall  have  the  meanings 
given  below: 

(a)  "Act"  means  the  Outer  Continental  Shelf 
Lands  Act,  as  amended  (43  U.S.C.  1331  et  seq . ) ♦ 

(b)  "Affected  local  government"  means  the 
principal  governing  body  of  a  locality  which  is 
in  an  affected  State  and  is  identified  by  the 
Governor  of  that  State  as  a  locality  which  will 
be  significantly  affected  by  oil  and  gas  acti¬ 
vities  on  the  OCS. 

(c)  "Affected  State"  means,  with  respect  to 
any  program,  plan,  lease  sale,  or  other  activity 
proposed,  conducted  or  approved  pursuant  to  the 
provisions  of  the  Act  any  State: 

(1)  The  laws  of  which  are  declared,  pursuant 
to  section  4(a)(2)(A)  of  the  Act,  to  be  the  law 
of  the  United  States  for  the  portion  of  the  OCS 
on  which  such  activity  is  or  is  proposed  to  be 
conducted; 

(2)  Which  is,  or  is  proposed  to  be,  directly 
connected  by  transportation  facilities  to  any 
artificial  island  or  installation  or  other 
device  permanently  or  temporarily  attached  to 
the  seabed. 

(3)  Which  is  receiving  or,  in  accordance  with 
the  proposed  activity,  will  receive  oil  for 
processing,  refining,  or  transshipment  which 
was  extracted  frcm  the  OCS  and  transported 
directly  to  such  State  by  means  of  vessels  or 
by  a  combination  of  means  including  vessels: 

(4)  Which  is  designated  by  the  Secretary  as  a 


State  in  which  there  is  a  substantial  probabil¬ 
ity  of  significant  impact  on  or  damage  to  the 
coastal,  marine,  or  human  environment  or  a 
State  in  which  there  will  be  significant  changes 
in  the  social,  governmental,  or  economic  infra¬ 
structure  resulting  frcm  the  exploration, 
development,  and  production  of  oil  and  gas  any¬ 
where  in  the  OCS;  or 

(5)  In  which  the  Secretary  finds  that  because 
of  such  activity  there  is,  or  will  be,  a 
significant  risk  of  serious  damage,  due  to 
factors  such  as  prevailing  winds  and  currents, 
to  the  marine  or  coastal  environment  in  the 
event  of  any  oilspill,  blowout,  or  release  of 
oil  or  gas  from  vessels,  pipelines,  or  other 
transshipment  facilities. 

(d)  "Analyzed  geological  information"  means 
data  collected  under  a  permit  or  a  lease  which 
have  been  analyzed.  Analysis  may  include,  but 
is  not  limited  to,  identification  of  lithologic 
and  fossil  content,  core  analyses,  laboratory 
analyses  of  physical  and  chemical  properties, 
well  logs  or  charts,  results  from  formation 
fluid  tests,  and  descriptions  of  hydrocarbon 
occurrences  or  hazardous  conditions. 

(e)  "Area  adjacent  to  a  State"  means  that 
portion  of  the  OCS  which  would  be  within  the 
area  of  a  State  if  the  State's  boundaries  were 
extended  seaward  to  the  outer  margin  of  the  OCS . 

(f)  "Coastal  environment"  means  the  physical 
atmospheric  and  biological  conponents,  condi¬ 
tions,  and  factors  which  interactively  deter¬ 
mine  the  productivity,  state,  condition,  and 
quality  of  the  terrestrial  ecosystem  frcm  the 
shoreline  inward  to  the  boundaries  of  the 
coastal  zone. 

(g)  "Coastal  zone"  means  the  coastal  waters 
(including  the  lands  therein  and  thereunder) 
and  the  adjacent  shorelands  (including  the 
waters  therein  and  thereunder),  strongly  in¬ 
fluenced  by  each  other  and  in  proximity  to 
the  shorelines  of  the  several  coastal  States. 
The  coasted  zone  includes  islands,  transition 
and  intertidal  areas,  salt  marshes,  wetlands, 
and  beaches.  The  coastal  zone  extends  seaward 
to  the  outer  limit  of  the  United  States  terri¬ 
torial  sea  and  extends  inland  frcm  the  shore¬ 
line  to  the  extent  necessary  to  control  shore- 
lands,  the  uses  of  which  have  a  direct  and 
significant  impact  on  the  coastal  waters,  and 
the  inward  boundaries  of  which  may  be  identified 
by  the  several  coastal  States,  pursuant  to  the 
authority  of  section  305(b)(1)  of  the  Coastal 
Zone  Management  Act. 

(h)  "Coastal  Zone  Management  Act"  means  the 
Coastal  Zone  Management  Act  of  1972,  as  amended 
(16  U.S.C.  §  1451  et  seq.). 

(i)  "Correlative  rights,"  when  used  with  re¬ 
spect  to  lessees  of  adjacent  tracts,  means 
the  right  of  each  lessee  to  be  afforded  an 
equal  opportunity  to  explore  for,  develop,  and 
produce,  without  waste,  oil  or  gas,  or  both, 
frcm  a  ccmmon  source. 

(j)  "Cultural  resource"  means  a  site,  struc- 


1-267 


ture,  or  object  of  historical  or  archeological 
significance. 

(k)  "Data"  means  facts  and  statistics  or 
sarrples  which  have  not  been  analyzed  or  pro¬ 
cessed. 

(l)  "Development"  means  those  activities 
which  take  place  following  discovery  of  minerals 
in  paying  quantities  including  but  not  limited 
to  geophysical  activity,  drilling,  platform 
construction,  and  operation  of  all  directly 
related  onshore  support  facilities,  and  which 
are  for  the  purpose  of  ultimately  producing  the 
minerals  discovered. 

(m)  "Directional  drilling"  means  the  devia¬ 
tion  of  a  borehole  from  the  vertical  or  from  its 
normal  course  in  an  intended  predetermined  di¬ 
rection  or  course  with  respect  to  the  points  of 
the  conpass.  Directional  drilling  shall  not 
include  deviations  made  for  the  purpose  of 
straightening  a  hole  that  has  become  crooked 
in  a  normal  course  of  drilling  or  deviations 
made  at  random,  without  regard  to  conpass 
direction,  in  an  attenpt  to  sidetrack  a  portion 
of  the  hole  on  account  of  mechanical  difficulty 
in  drilling. 

(n)  "Director"  msans  the  Director  of  the 
Geological  Survey  of  the  U.S.  Department  of  the 
Interior  or  a  subordinate  authorized  to  act  on 
the  Director's  behalf. 

(o)  "Drilling  operations"  means  actual  op¬ 
erations  including  the  physical  penetration  of 
the  seafloor  for  the  purpose  of  creating  a 
borehole,  testing  activities  to  demonstrate 
the  capability  of  a  well  to  produce  oil  or 
gas,  and  the  conpletion  operations  needed  to 
make  a  well  physically  able  to  produce  oil  or 
gas,  or  both. 

(p)  "Eastern  Gulf  of  Mexico"  means  all  OCS 
areas  in  the  Gulf  of  Mexico  deemed  fcy  the 
Director  to  be  adjacent  to  the  State  of  Florida. 

(q)  "Exploration"  means  the  process  of 
searching  for  minerals.  Exploration  activi¬ 
ties  include  but  are  not  limited  to:  (1) 
Geophysical  surveys  where  magnetic,  gravity, 
seismic,  or  other  systems  are  used  to  detect 
or  inply  the  presence  of  such  minerals  and 
(2)  any  drilling,  whether  on  or  off  a  kncwn 
geological  structure.  Exploration  also  in¬ 
cludes  the  drilling  of  a  well  in  which  a 
discovery  of  oil  or  natural  gas  in  paying 
quantities  is  made  and  the  drilling  of  any 
additional  well,  after  a  discovery,  which  is 
needed  to  delineate  a  reservoir  and  to  enable 
the  lessee  to  determine  whether  to  proceed 
with  development  and  production. 

(r)  "Fair  Market  Value"  means  the  value  of 
any  mineral  computed  at  a  unit  price  equivalent 
to  the  average  unit  price  at  which  the  the  min¬ 
eral  was  sold  pursuant  to  a  lease  during  the 
period  for  which  any  royalty  or  net  profit 
share  is  accrued  or  reserved  to  the  United 
States  pursuant  to  the  lease.  If  the  Secretary 
finds  that  there  were  no  sales  or  there  were  an 
insufficient  number  of  sales  to  equitably 


determine  the  value,  computed  at  the  average 
unit  price  at  which  the  mineral  was  sold  pursu¬ 
ant  to  other  leases  in  the  same  region  of  the 
OCS  during  the  period,  or  if  the  Secretary 
finds  there  were  no  sales  of  the  mineral  from 
the  region  during  the  period  or  there  were  an 
insufficient  number  of  sales  to  equitably 
determine  the  value,-  fair  market  value  shall 
be  computed  at  an  appropriate  price  determined 
by  the  Secretary. 

(s)  "Gas"  means  any  fluid,  either  contoustible 
or  noncombustible ,  which  is  extracted  from  a 
reservoir  and  which  has  neither  independent 
shape  nor  volume,  but  tends  to  expand  indefi¬ 
nitely;  a  substance  that  exists  in  a  gaseous  or 
rarefied  state  under  standard  temperature  and 
pressure  conditions. 

(t)  "Governor"  means  the  Governor  of  a  State, 
or  the  person  or  entity  designated  by,  or 
pursuant  to,  State  law  to  exercise  the  powers 
granted  to  a  Governor  pursuant  to  the  Act. 

(u)  "Human  environment"  means  the  physical, 
social,  and  economic  components ,  conditions, 
and  factors  which  interactively  determine  the 
state,  condition,  and  quality  of  living  con¬ 
ditions,  arployment,  and  health  of  those 
affected,  directly  or  indirectly,  by  activities 
ocurring  on  the  OCS. 

(v)  "Information,  "  when  used  without  a  quali¬ 
fying  adjective,  includes  analyzed  geological 
information,  processed  geophysical  information, 
interpreted  geological  information,  and  inter¬ 
preted  geophysical  information. 

(w)  "Interpreted  geological  information" 
means  knowledge,  often  in  the  form  of  schematic 
cross  sections  and  maps,  developed  by  deter¬ 
mining  the  geological  significance  of  data  and 
analyzed  geological  information. 

(x)  "Interpreted  geophysical  information" 
means  knowledge,  often  in  the  form  of  schematic 
cross  sections  and  maps,  developed  by  determin¬ 
ing  the  geological  significance  of  geophysical 
data  and  processed  geophysical  information. 

(y)  "Lease"  means  any  form  of  authorization 
which  is  issued  under  section  8  or  maintained 
under  secrtion  6  of  the  Act  and  which  authorizes 
exploration  for,  and  development  and  production 
of,  minerals,  or  the  area  covered  by  that 
authorization,  whichever  is  required  by  the 
context. 

(z)  "Lessee"  means  the  party  authorized  by  a 
lease,  or  an  approved  assignment  thereof,  to 
explore  for  and  develop  and  produce  the  leased 
deposits  in  accordance  with  the  regulations  in 
this  Part.  The  term  includes  all  parties  hold¬ 
ing  that  authority  by  or  through  the  lessee. 

(aa)  "Major  Federal  Action"  means  any  action 
or  proposal  by  the  Secretary  which  is  subject 
to  the  provisions  of  section  102(2) (C)  of  the 
National  Environmental  Policy  Act  (i.e.,  an 
action  which  will  have  a  significant  inpact 
upon  the  quality  of  the  human  environment  re¬ 
quiring  preparation  of  an  Environmental  Inpact 
Statement  pursuant  to  section  102(2) (C)  of  the 
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National  Environmental  Policy  Act). 

(bb)  "Marine  environment"  means  the  physi¬ 
cal,  atmospheric,  and  biological  ccmponents, 
conditions,  and  factors  which  interactively 
determine  the  productivity,  state,  condition, 
and  quality  of  the  marine  ecosystem,  including 
the  waters  of  the  high  seas,  the  contiguous 
zone,  transitional  and  intertidal  areas,  salt 
marshes,  and  wetlands  within  the  coastal  zone 
and  on  the  OCS. 

(cc)  "Minerals"  includes  oil,  gas,  sulphur, 
geop  re  s  su  r ed-geothe  rma 1  and  associated  re¬ 
sources,  and  all  other  minerals  which  are 
authorized  by  an  Act  of  Congress  to  be  produced 
from  public  lands  and  defined  in  section  103  of 
the  Federal  Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1701). 

(dd)  "National  Environmental  Policy  Act" 
means  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332  et  seq. ). 

(ee)  "OCS  Order"  means  a  formal  numbered 
Order,  issued  by  the  Director,  that  implements 
the  regulations  in  this  Part  and  specifically 
applies  to  operations  in  an  area  identified  in 
the  Order. 

(ff)  "Oil"  means  any  fluid  hydrocarbon  sub¬ 
stance  other  than  gas  which  is  extracted  in 
a  fluid  state  from  a  reservoir  and  which  exists 
in  a  fluid  state  under  the  existing  temperature 
and  pressure  conditions  of  the  reservoir.  Oil 
includes  liquefiable  hydrocarbon  substances 
such  as  drip  gasoline  or  other  natural  conden¬ 
sates  recovered  or  recoverable  in  a  liquid 
state  from  produced  gas. 

(gg)  "Operator"  means  the  individual,  part¬ 
nership,  firm,  or  corporation  having  control 
or  management  of  operations  on  the  leased  area 
or  a  portion  thereof.  The  operator  may  be  a 
lessee,  designated  agent  of  the  lessee,  or 
holder  of  rights  under  an  approved  operating 
agreement. 

(hh)  "Outer  Continental  Shelf  (OCS)"  means 
all  submerged  lands  lying  seaward  and  outside 
of  the  area  of  lands  beneath  navigable  waters 
as  defined  in  section  2  of  the  Submerged  Lands 
Act  (43  U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United  States  and 
are  subject  to  its  jurisdiction  and  control. 

(ii)  "Party,"  when  used  in  §  250.80,  means 
the  person  alleged  to  have  violated  ary  provi¬ 
sion  of  the  Act,  or  any  term  of  a  lease, 
license,  or  permit  issued  pursuant  to  the  Act, 
or  ary  regulation  or  order  issued  under  the 
Act,  and  includes  an  individual  or  a  public  or 
private  corporation,  partnership  or  other  asso¬ 
ciation,  or  a  government  entity. 

(jj)  "Permittee"  means  the  party  authorized 
by  a  permit  issued  pursuant  to  Part  251  of  this 
Chapter  to  conduct  activities  on  the  OCS. 

(kk)  "Processed  geophysical  information" 
means  data  collected  under  a  permit  or  a  lease 
which  have  been  processed.  Processing  involves 
changing  the  form  of  data  so  as  to  facilitate 
interpretation.  Processing  operations  may  in¬ 


clude,  but  are  not  limited  to,  applying  cor¬ 
rections  for  known  perturbing  causes,  rearrang¬ 
ing  or  filtering  data,  and  combining  or  trans¬ 
forming  data  elements. 

(11)  "Pollution  contingency  plan"  means  the 
National  Multi-Agency  Oil  and  Hazardous  Mater¬ 
ials  Pollution  Contingency  Plan  or  any  succes¬ 
sor  plan  thereto. 

(mm)  "Production"  means  those  activities 
which  take  place  after  the  successful  completion 
of  any  means  for  the  removal  of  minerals. 
Production  includes  removal  of  minerals,  field 
operations,  transfer  of  minerals  to  shore, 
operation  monitoring,  maintainance,  and/or 
workover  drilling,  and  depends  upon  the  context 
in  which  the  term  is  used. 

(nn)  "Reviewing  Officer"  means  an  enployee  of 
the  Geological  Survey  who  is  delegated  the 
authority  to  assess  civil  penalties  and,  when 
appropriate,  to  recommend  the  initiation  of 
criminal  proceedings. 

(oo)  "Secretary"  means  the  Secretary  of  the 
Interior  or  a  subordinate  authorized  to  act  on 
the  Secretary's  behalf. 

(pp)  "Violation"  means  a  failure  to  comply 
with  any  provision  of  the  Act,  or  of  a  regula¬ 
tion  or  order  issued  under  the  act,  or  any 
term  of  a  lease,  license,  or  permit  issued 
pursuant  to  the  Act. 

(qq)  "Waste  of  oil  and  gas"  means:  (1)  the 
physical  waste  of  oil  and  gas;  (2)  the  ineffi¬ 
cient,  excessive,  or  improper  use  of,  or  the 
unnecessary  dissipation  of,  reservoir  energy; 
(3)  the  locating,  spacing,  drilling,  equip¬ 
ping,  operating,  or  producing  of  any  oil  or  gas 
well  or  w/ells  in  a  manner  which  causes  or 
tends  to  cause  reduction  in  the  quantity  of 
oil  or  gas  ultimately  recoverable  from  a  pool 
under  prudent  and  proper  operations  or  which 
causes  or  tends  to  cause  unnecessary  or  exces¬ 
sive  surface  loss  or  destruction  of  oil  or 
gas;  and  (4)  the  inefficient  storage  of  oil. 

(rr)  'Well  reworking  operations"  means  phy¬ 
sical  activities  designed  to  restore  the  cap¬ 
ability  of  a  well  to  produce  oil  or  gas,  or 
both,  in  paying  quantities,  or  to  increase 
the  capability  of  a  service  well  (e.g.,  an 
injection  well,  a  water  source  well,  or  a 
disposal  well)  to  perform  the  needed  function. 
Reworking  operations  include,  tut  are  not 
limited  to,  efforts  to  clean  out,  recomplete 
a  well  in  a  different  formation,  and  the  phy¬ 
sical  penetration  of  formations  to  relocate 
the  borehole  of  a  well  to  a  more  advantageous 
drainage  point  within  the  same  formation. 

(ss)  'Western  Gulf  of  Mexico"  means  all  OCS 
areas  of  the  Gulf  of  Mexico  except  those  deemed 
by  the  Director  to  be  adjacent  to  the  State  of 
Florida. 

(tt)  "Air  pollutant"  means  any  airborne  agent 
or  combination  of  agents  for  which  the  Environ¬ 
mental  Protection  Agency  (EPA)  has  established 
pursuant  to  Section  109  of  the  Clean  Air  Act, 
national  primary  and  secondary  ambient  air  qual- 
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ity  standards. 

(uu)  "Airibient  Air"  means  that  portion  of  the 
atmosphere,  external  to  buildings,  to  which  the 
general  public  has  access. 

(w)  "Attainment  area"  means  for  any  air 
pollutant,  an  area  which  is  shown  by  monitored 
data  or  which  is  calculated  by  air  quality 
modeling  (or  other  methods  determined  by  the 
Administrator  of  EPA  to  be  reliable)  not  to 
exceed  any  primary  or  secondary  ambient  air 
quality  standard,  established  by  EPA  in  40  CFR 
Part  50,  for  the  air  pollutant. 

(ww)  "Best  available  control  technology 
(BACT)"  means  an  emission  limitation  based  on 
the  maximum  degree  of  reduction  for  each  air 
pollutant  subject  to  regulation,  taking  into 
account  energy,  environmental  and  economic  im¬ 
pacts  and  other  costs.  BACT  shall  be  verified 
on  a  case-by-case  basis  by  the  Director,  and 
may  include  reductions  achieved  through  the 
application  of  processes,  systems,  and  tech¬ 
niques  for  the  control  of  each  air  pollutant. 

(xx)  "Emission  offsets"  means  emission 
reductions  obtained  from  facilities,  either  on¬ 
shore  or  offshore,  other  than  the  facility  or 
facilities  covered  by  the  proposed  exploration 
plan  or  development  and  production  plan.  The 
provisions  of  Part  IV,  C  and  D,  of  "Appendix  S" 
of  EPA's  Emission  Offset  Interpretive  Ruling 
(44  FR  3274,  January  16,  1979)  are  applicable 
when  determining  offsets. 

(yy)  "Existing  facility"  is  an  OCS  facility 
described  in  an  exploration  plan  or  a  develop¬ 
ment  and  production  plan  deemed  submitted, 
under  §  250. 34-1 (a)  or  §  250. 34-2 (a),  prior  to 
June  2,  1980,  except  for  a  facility  identified 
for  review  by  the  Director  under  §  250. 57-1 (b). 

(zz)  "Facility"  means  any  installation  or 
device  permanently  or  temporarily  attached  to 
the  seabed  on  the  OCS  which  is  used  for 
exploration,  development,  and  production  acti¬ 
vities,  and  which  emits  or  has  the  potential 
to  emit  any  air  pollutant  frcm  one  or  more 
sources.  All  equipment  directly  associated 
with  the  installation  or  device  shall  be  con¬ 
sidered  part  of  a  single  facility  if  the  equip¬ 
ment  is  dependent  on,  or  affects  the  processes 
of,  the  installation  or  device.  During  produc¬ 
tion,  multiple  installations  or  devices  will 
be  considered  to  be  a  single  facility  if  the 
installations  or  devices  are  directly  related 
to  the  production  of  oil  or  gas  at  a  single 
site.  Any  vessel  used  to  transfer  production 
frcm  an  OCS  facility  shall  be  considered  part 
of  the  facility  while  physically  attached  to 
the  facility. 

(aaa)  "Nonattainment  area"  means,  for  any  air 
pollutant,  an  area  which  is  shewn  by  monitored 
data  or  which  is  calculated  by  air  quality 
modeling  (or  other  methods  determined  by  the 
Administrator  of  EPA  to  be  reliable)  to  exceed 
any  primary  or  secondary  ambient  air  quality 
standard,  established  by  EPA  in  40  CFR  Part  50, 
for  the  air  pollutant. 


(bbb)  "Onshore  area  of  a  State"  means  areas 
of  a  State  landward  of  the  mean  high  water  mark 
(mean  higher  high  water  mark  on  the  Pacific 
coast) . 

(ccc)  "Projected  emissions"  means  emissions, 
either  controlled  or  uncontrolled,  from  a  source 
or  sources. 

(ddd)  "State  Implementation  Plan  (SIP)" 
means  a  plan  submitted  to  and  approved  by  the 
EPA,  pursuant  to  Section  110  of  the  Clean  Air 
Act,  which  provides  for  the  implementation, 
rmaintenance,  and  enforcement  of  the  national 
primary  and  secondary  ambient  air  quality  stan¬ 
dards  within  a  State. 

(eee)  "Source"  means  an  emission  point. 
Several  sources  may  be  included  within  a  single 
facility. 

(fff)  "Temporary  facility"  means  activities 
associated  with  the  construction  of  platforms 
on  the  OCS  or  with  facilities  related  to 
exploration  for  or  development  of  OCS  oil  and 
gas  resources  which  are  conducted  in  one  loca¬ 
tion  for  less  than  three  years. 

(ggg)  "Volatile  organic  compound  (VOC)" 
means  any  organic  compound  which  is  emitted  to 
the  atmosphere  as  a  vapor.  The  unreactive 
compounds  specified  by  EPA  in  Table  I  of 
"Recommended  Policy  on  Control  of  Volatile  Or¬ 
ganic  Compounds"  (42  FR  35314,  July  8,  1977), 
as  it  may  be  amended,  are  exempt  from  the 
above  definition. 

(hhh)  "Unit  agreement"  means  an  agreement 
providing  for  the  exploration  for  and  develop¬ 
ment  and  production  of  minerals  from  OCS  sub¬ 
merged  lands  as  a  single  consolidated  entity 
without  regard  to  separate  ownerships  and  for 
the  allocation  of  costs  and  benefits  on  a 
basis  defined  in  the  agreement. 

(iii)  "Unit  area"  means  the  area  described  in 
a  unit  agreement. 

(jjj)  "Unitization"  means  the  combining  or 
consolidation  of  separately  owned  lease  inter¬ 
ests  for  the  joint  exploration  or  development 
of  a  reservoir  or  potential  hydrocarbon  accu¬ 
mulation  under  the  terms  of  a  unit  agreement. 

(kkk)  "Unitized  substances"  means  the  min¬ 
erals  produced  from  OCS  submerged  lands  in 
accordance  with  a  unit  agreement. 

(Ill)  "Pooling  or  drilling  agreement"  means 
an  agreement  providing  for  the  exploration  for 
and  development  and  production  of  minerals  frcm 
OCS  submerged  lands  subject  to  separately  cwned 
mineral  leases  and  under  which  operations  are 
conducted  without  allocation  of  production 
between  leases. 

[19  FR  2656,  May  8,  1954;  34  FR  13544,  Aug.  22, 
1969;  38  FR  10001,  Apr.  23,  1973;  44  FR  61892, 
Oct.  26,  1979;  45  FR  15142,  Mar.  7,  1980;  45  FR 
20464,  Mar.  28,  1980;  45  FR  29285,  May  2,  1980; 
45  FR  37816,  June  5,  1980] 
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§  250.3  Data  and  Information  to  be  made  avail¬ 
able  to  the  public. 

(a)  Except  as  provided  in  (c)  of  this  section 

or  in  §  252.7  of  this  Chapter,  geophysical 

data,  processed  geophysical  information,  and 
interpreted  geological  and  geophysical  informa¬ 
tion,  submitted  pursuant  to  the  requirements 
of  this  Part,  shall  not  be  available  for  public 
inspection  without  the  consent  of  the  lessee 
as  long  as  the  lease  remains  in  effect,  or  for 
a  period  of  10  years  after  the  date  of  submis¬ 
sion,  whichever  is  less  unless  the  Director 
determines  that  earlier  release  of  such  infor¬ 
mation  is  necessary  for  the  proper  development 
of  the  field  or  area. 

(b)  Except  as  provided  in  (c)  of  this  section 
or  in  §  252.7  of  this  Chapter,  geological  data 
and  analyzed  geological  information,  submitted 
pursuant  to  the  requirements  of  this  Part, 
shall  not  be  available  for  public  inspection 
without  the  consent  of  the  lessee  as  long  as  the 
lease  remains  in  effect  or  for  a  period  of  2 
years  after  the  date  of  submission,  whichever 
is  less,  unless  the  Director  determines  that 
earlier  release  of  such  information  is  necessary 
for  the  proper  development  of  the  field  or  area. 

(c)  Geophysical  data,  processed  geophysical 
information  and  interpreted  geophysical  infor¬ 
mation  collected  on  a  lease  with  high  resolu¬ 
tion  systems  (including  but  not  limited  to, 
bathymetry,  side-scan  sonar,  subbottcm  profi¬ 
ler  and  magnetometer)  in  conpliance  with  stip¬ 
ulations  or  orders  concerning  protection  of 
environmental  aspects  of  the  lease  may  be  made 
available  to  the  public  60  days  after  submittal 
to  the  Director.  However,  unless  the  lessee 
can  demonstrate  to  the  satisfaction  of  the 
Director  that  release  of  the  information  or 
data  would  unduly  damage  the  lessee's  competi¬ 
tive  position,  the  Director  may  release  the 
information  and  data  at  an  earlier  time  if  the 
Director  determines  it  is  needed  by  affected 
States  to  make  determinations  under  §  250.34  of 
this  Part. 

[41  FR  25893,  June  23,  1976;  44  FR  61892,  Oct. 
26,  1979] 

§  250.4  Privileged  and  proprietary  data  and 
information  to  be  available  to  affect¬ 

ed  States. 

(a)(1)  At  the  time  of  soliciting  nominations 
for  the  leasing  of  lands  within  3  geographic 
miles  of  the  seaward  boundary  of  any  coastal 
State,  the  Director,  in  coordination  with  the 
Director  of  the  Bureau  of  Land  Management  and 
pursuant  to  the  provisions  of  subsections  252.7 
(a)(4)  and  252.7(b)  of  this  Chapter  and  sub¬ 
sections  8(g)  and  26(e)  of  the  Act,  shall  pro¬ 
vide  the  Governor  of  the  State  with: 

(i)  An  identification  and  schedule  of  the 
areas  and  regions  proposed  to  be  offered  for 


leasing; 

(ii)  All  information  on  the  geographical, 
geological,  and  ecological  characteristics  of 
the  areas  and  regions  proposed  to  be  offered 
for  leasing; 

(iii)  An  estimate  of  the  oil  and  gas  reserves 
in  the  areas  proposed  for  leasing;  and 

(iv)  An  identification  of  any  field,  geologi¬ 
cal  structure,  or  trap  located  within  3  miles 
of  the  seaward  boundary  of  the  State. 

( 2 )  The  manner  and  form  in  which  the  informa¬ 
tion  described  in  paragraph  (a)(1)  of  this  sec¬ 
tion  shall  be  transmitted  to  the  State  shall 
be  determined  on  a  case-by-case  basis  in  dis¬ 
cussions  between  the  Director,  the  Director 
of  the  Bureau  of  Land  Management,  and  the 
Governor  of  the  State. 

(b)  After  the  receipt  of  nominations  for  ary 
area  of  the  OCS  within  3  geographic  miles  of 
the  seaward  boundary  of  any  coastal  State  and 
tentative  tract  selection  in  accordance  with  the 
provisions  of  43  CFR  Parts  3313  and  3314,  the 
Director  shall,  in  consultation  with  the  Gover¬ 
nor  of  the  State  or  a  duly  authorized  agent  of 
the  Governor,  determine  whether  any  tracts 
being  given  further  consideration  for  leasing 
may  contain  one  or  irore  oil  or  gas  reservoirs 
underlying  both  the  OCS  and  lands  subject  to 
the  jurisdiction  of  the  State. 

(c)  Knowledge  obtained  by  a  State  official 
who  receives  information  or  data  under  (a)  and 
(b)  of  this  section  shall  be  subject  to  the 
requirements  and  limitations  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the  imple¬ 
menting  regulations  (43  CFR  Part  2),  the  Act, 
the  regulations  contained  in  this  Part  250 
(Oil  and  Gas  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf),  the  regulations  in 
30  CFR  Part  251  (Geological  and  Geophysical 
Explorations  of  the  Outer  Continental  Shelf), 
and  the  regulations  contained  in  30  CFR  Part 
252  (Outer  Continental  Shelf  Oil  and  Gas 
Information  Program). 

*  [44  FR  61892,  Oct.  26,  1979;  45  FR  20464,  Mar. 
28,  1980] 

§  250.5  Effect  of  regulations  on  provisions  of 
section  6  leases. 

(a)  As  provided  in  subsection  6(b)  of  the 
Act,  the  regulations  in  this  Part  supersede  the 
provisions  of  any  lease  which  is  determined  to 
meet  the  requirements  of  subsection  6(a)  of  the 
Act,  to  the  extent  that  they  cover  the  same 
subject  matter,  with  the  following  exceptions: 
the  provisions  of  the  lease  as  to  area,  rentals, 
and  minerals  covered;  the  royalties  payable 
under  the  lease  (subject  to  the  provisions  of 
paragraphs  6(a)(8)  and  6(a)(9)  of  the  Act);  and 
the  term  of  the  lease  (subject  to  the  provisions 
of  paragraph  6(a)  (10)  of  the  Act  and,  as  to 
sulphur,  subject  to  the  provisions  of  paragraph 
6(b)(2)  of  the  Act)  shall  continue  in  effect 
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and,  in  the  event  of  any  conflict  or  inconsis¬ 
tency,  shall  take  precedence  over  the  regula¬ 
tions  in  this  Part. 

(b)  A  lease  that  meets  the  requirements  of 
subsection  6(a)  of  the  Act  shall  also  be  subject 
to  the  mineral  leasing  regulations  applicable 
to  the  OCS  as  well  as  the  regulations  relating 
to  geophysical  and  geological  exploratory 
operations  and  to  pipeline  rights-of-way  in  the 
OCS  to  the  extent  that  those  regulations  are 
not  contrary  to  or  inconsistent  with  the  pro¬ 
visions  of  the  lease  relating  to  the  area 
covered,  the  minerals  covered,  the  rentals  pay¬ 
able,  the  royalties  payable,  and  the  term  of 
the  lease. 

[19  FR  2661,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

JURISDICTION  AND  FUNCTIONS 
§  250.10  Jurisdiction. 

(a)  Subject  to  the  supervisory  authority  of 
the  Secretary,  drilling  and  production  opera¬ 
tions;  handling  and  measurement  of  production; 
determination  and  collection  of  rental  royalty, 
and  net  profit  shares;  and,  in  general  all 
operations  and  activities  conducted  pursuant  to 
a  lease  by  or  on  behalf  of  a  lessee  are  subject 
to  the  regulations  in  this  Part  and  are  under 
the  jurisdiction  of  the  Director. 

(b)  In  the  exercise  of  that  jurisdiction,  the 
Director  is  authorized  and  directed  to  act  upon 
the  requests,  applications,  and  notices  submit¬ 
ted  under  the  regulations  in  this  Part,  and  to 
require  corrpliance  with  applicable  laws,  regu¬ 
lations,  lease  terms,  and  OCS  Orders  so  that 
all  operations  are  conducted  in  a  manner  which 
will  protect  the  natural  resources  of  the  OCS. 
The  Director  may  issue  OCS  Orders  to  implement 
the  requirements  of  the  regulations  in  this 
Part.  The  Director  may  issue  other  orders, 
either  written  or  oral,  to  govern  lease  opera¬ 
tions.  Oral  orders  shall  be  confirmed  in  writ¬ 
ing  as  promptly  as  possible.  The  Director 
nay  issue  other  orders  and  field  rules  to  govern 
the  development  and  method  of  production  of  a 
pool,  field,  or  area.  Prior  to  the  issuance  of 
OCS  Orders  and  other  orders  and  field  rules, 
the  Director  may  consult  with,  and  receive  com¬ 
ments  from,  lessees,  operators,  and  other  in¬ 
terested  parties.  Before  permitting  operations 
car  the  leased  area,  the  Director  may  require 
evidence  that  a  lease  is  in  good  standing,  that 
the  lessee  is  authorized  to  conduct  operations, 
and  that  an  acceptable  bond  has  been  filed. 

[38  FR  1001,  Apr.  23,  1973;  44  FR  61892,  Oct. 
26,  1979] 

§  250.11  Functions . 

(a)  The  Director,  in  accordance  with  the 


regulations  in  this  Part,  shall: 

(1)  Regulate  all  operations  conducted  under  a 
lease  or  permit  and  shall  issue  and  amend  OCS 
Orders  and  other  orders  and  field  rules  as  may 
be  necessary  and  proper  in  order  to  supervise 
operations  and  to  prevent  harm  or  damage  to,  or 
waste  of,  any  natural  resource  (including  any 
mineral  deposits  in  areas  leased  or  not  leased), 
any  life  (including  fish  and  other  aquatic 
life),  property,  or  the  marine,  coastal,  or 
human  environment . 

(2)  Require  on  all  new  and,  whenever  practic¬ 
able,  existing  drilling  and  production  opera¬ 
tions  (including  the  construction  and  operation 
of  platforms  and  pipelines)  the  use  of  the 
best  available  and  safest  technologies  which 
the  Director  determines  to  be  economically  fea¬ 
sible,  wherever  failure  of  equipment  would  have 
a  significant  affect  on  safety,  health,  or  the 
environment,  except  where  the  Director  deter¬ 
mines  that  the  incremental  benefits  are  clear¬ 
ly  insufficient  to  justify  the  incremental  costs 
of  utilizing  such  technologies. 

(3)  Schedule  an  onsite  inspection,  at  least 
once  a  year,  of  each  facility  on  the  OCS  which 
is  subject  to  any  environmental  or  safety  reg¬ 
ulations  promulgated  pursuant  to  the  Act.  The 
inspection  shall  include  all  environmental  pro¬ 
tection  equipment  and  all  safety  equipment  de¬ 
signed  to  prevent  or  ameliorate  blowouts,  fires, 
spillages,  or  other  major  accidents.  A  lessee 
shall,  on  request  by  the  Director,  furnish  food, 
quarters,  and  transportation  for  Federal  repre¬ 
sentatives  to  inspect  its  facilities.  Upon 
request,  the  lessee  will  be  reimbursed  by  the 
United  States  for  the  actual  costs  which  it 
incurs  as  a  result  of  its  providing  food,  quar¬ 
ters,  and  transportation  for  a  Federal  repre¬ 
sentative's  stay  of  more  than  10  hours. 

(4)  Conduct  periodic  onsite  inspections 
without  advance  notice  to  the  operator  of  such 
facility  to  assure  corrpliance  with  applicable 
regulations. 

(5)  Cooperate  with  and,  when  in  the  Direc¬ 
tor's  judgment  it  is  necessary,  consult  with 
or  solicit  advice  from  relevant  Departments 
and  Agencies  of  the  Federal  Government  and 
affected  States,  executives  of  affected  local 
governments,  and  other  interested  parties. 

(6)  Identify  for  those  activities  under  the 
jurisdiction  of  the  Director  those  States  which 
are  deemed  to  be  affected  States  as  defined  in 
subsection  250.2(c)  of  this  Part. 

(b)  The  Director  may  prescribe  or  approve,  in 
writing  or  orally  with  subsequent  written  con¬ 
firmation,  departures  from  the  requirements  of 
OCS  Orders  and  other  orders  and  field  rules 
issued  pursuant  to  paragraph  (a)(1)  of  this 
section,  when  such  departures  are  necessary  for 
the  proper  control  of  a  well,  the  facilitation 
of  the  proper  development  of  a  lease,  the 
conservation  of  natural  resources,  the  protec¬ 
tion  of  life  (including  fish  and  other  aquatic 
life)  property,  or  the  marine,  coastal  or  human 
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environment . 

[34  FR  13544,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20464,  Mar.  28,  1980] 

§  250.12  Suspension  of  operations  and  lease 
cance 1 lat ion . 

(a) (1) (i)  The  Director  may  suspend  or  tem¬ 
porarily  prohibit  production  or  any  other 
operation  or  activity  when  the  lessee  fails  to 
conply  with  a  provision  of  the  Act  or  any  other 
applicable  law,  a  provision  of  a  lease  or 
permit,  a  provision  of  these  and  other  applic¬ 
able  regulations,  OCS  Orders,  or  any  other 
written  orders  or  field  rules  including  orders 
for  the  filing  of  reports  and  well  records  or 
logs  within  the  time  specified. 

(ii)  The  Director  may  suspend  or  temporarily 
prohibit  production  or  any  other  operation  or 
activity  pursuant  to  any  lease  issued  or  main¬ 
tained  under  the  Act  when  the  Director  deter¬ 
mines  that  there  is  a  threat  of  serious  ir¬ 
reparable,  or  immediate  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  any  mineral  deposits  (in  areas 
leased  or  not  leased) ,  or  to  the  marine,  coast¬ 
al,  or  human  environment. 

(iii)  The  Director  may,  pursuant  to  the  pro¬ 
visions  of  subsections  5(a)  and  12(c)  and  (d) 
of  the  Act,  suspend  or  temporarily  prohibit 
production  or  any  other  operations  or  activities 
when  such  action  is  in  the  interest  of  national 
security  or  defense. 

(iv)  The  Director  may  suspend  or  temporarily 
prohibit  productions  or  any  other  operation  or 
activity  to  facilitate  the  preparation  of  an 
environmental  impact  statement  or  environmental 
analysis,  or  for  any  other  purpose  necessary 
for  the  implementation  of  the  National  Environ¬ 
mental  Policy  Act. 

(2)  The  Director  may  suspend  or  temporarily 
prohibit  production  of  any  other  operation  or 
activity  separately  as  to  oil  or  gas,  or  as  to 
any  other  mineral  designated  in  the  suspension 
order  as  to  all  or  any  portion  of  the  leasehold. 

(3)  The  Director  shall  issue  orders  of  sus¬ 
pension  or  temporary  prohibition  pursuant  to 
this  subsection  either  in  writing  or  orally 
with  subsequent  written  confirmation. 

(b)(1)  Upon  the  request  of  a  lessee,  the 
Director  may  suspend  or  tenporarily  prohibit 
production  or  any  other  operation  or  activity 
pursuant  to  a  lease  when  the  Director  determines 
that  the  suspension  or  temporary  prohibition  is 
in  the  national  interest  and  will  (i)  facilitate 
proper  development  of  a  lease,  (ii)  allow  for 
the  construction  of,  or  for  the  negotiation  for 
the  use  of,  transportation  facilities,  or  (iii) 
facilitate  the  installation  of  equipment  the 
Director  determines  is  necessary  for  safety  or 
environmental  reasons. 

(2)  The  lessee  must  submit,  with  a  request 
for  a  suspension,  the  reasons  for  requesting 


the  suspension,  a  schedule  of  work  leading  to 
the  expeditious  initiation  or  restoration  of 
production  or  any  other  operation  or  activity, 
and  any  other  information-  the  Director  may 
require. 

(3)  In  determining  whether  a  suspension  of 
production  or  any  other  operation  or  activity 
is  in  the  national  interest,  the  Director  shall 
consider: 

(1)  All  known  significant  national  benefits 
and  national  costs; 

(ii)  Whether  environmental  problems  or  other 
unforeseen  conditions  necessitate  a  significant 
halt  in  production  or  any  other  operation  or 
activity;  and 

(iii)  Whether,  during  the  primary  term,  the 
lessee  has  been  prompt  and  efficient  in  the 
exploration  of  the  lease. 

(4)  A  suspension  of  production  or  any  other 
operation  or  activity  may  be  granted  under  this 
subsection  for  periods  of  time  each  of  which 
must  not  exceed  5  years. 

(c) (1)  When  the  Director  suspends  or  tempo¬ 
rarily  prohibits  production  or  any  other 
operation  or  activity  pursuant  to  subsections 
(a)  or  (b)  of  this  section,  the  term  of  the 
lease  shall  be  extended  for  a  period  of  time 
equivalent  to  the  period  that  the  suspension 
or  prohibition  is  in  effect.  However,  no  lease 
shall  be  extended  pursuant  to  this  subsection 
when  the  Director's  suspension  or  temporary 
prohibition  is  the  result  of  the  lessee's  or 
permittee '  s  gross  negligence  or  of  a  knowing 
and  willful  violation  of  a  provision  of  the 
Act,  of  the  regulations,  or  of  a  lease  or  per¬ 
mit. 

(2)  Any  suspension  may  be  terminated  at  any 
time  when  the  Director  determines  that  the 
circumstances  which  justified  the  granting  of 
the  suspension  no  longer  exist.  When  the 
Director  terminates  a  suspension  prior  to  the 
end  of  the  period  of  time  for  which  the  suspen¬ 
sion  was  originally  granted,  the  Director  shall 
specify  in  the  notice  of  termination  the 
reason(s)  for  the  termination  and  the  effective 
date  for  the  termination  of  the  suspension. 

(3)  Any  suspension  shall  terminate  automati¬ 
cally  upon  the  commencement  of  production  or 
any  other  suspended  operation  or  activity. 

(d) (1)  When  the  Director  suspends  or  tempo¬ 
rarily  prohibits  production  or  any  other  op¬ 
eration  or  activity  pursuant  to  paragraph  (a) 
(1)  (ii)  of  this  section,  the  Director  may 
require  the  lessee  to  conduct  (a)  site-specific 
study  or  studies  to  identify  and  evaluate  the 
cause (s)  of  thehazard(s)  generating  the  suspen¬ 
sion,  the  potential  damage  from  the  hazard(s), 
and  the  measures  available  for  mitigating  the 
hazard(s).  The  content  and  scope  of  the  study 
or  studies  shall  be  approved  or  prescribed  by 
the  Director.  Prior  to  approval  of  a  study 
program,  the  Director  may  invite  comments  and 
recommendations ,  on  an  informal  basis,  from  in¬ 
terested  Federal  Departments  and  Agencies, 
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affected  States  and  local  governments,  and  other 
interested  parties.  The  lessee  shall  furnish 
copies  and  all  results  of  the  study  or  studies 
to  the  Director.  The  cost  of  the  study  or  stud¬ 
ies  shall  be  borne  by  the  lessee  unless  the 
Director  arranges  for  the  cost  of  the  study  or 
studies  to  be  borne  by  a  party  other  than  the 
lessee.  The  Director  shall  make  such  results 
available  to  interested  parties  and  to  the 
public. 

(2)  On  the  basis  of  the  results  of  the  study 
or  studies  conducted  in  accordance  with  para¬ 
graph  (d)(1)  of  this  section  and  other  infor¬ 
mation  available  to  and  identified  by  the 
Director,  the  Director  will  submit  a  report  to 
the  Secretary.  The  report  shall  indicate  the 
damage  or  threat  of  damage  being  avoided  and 
shall  recontnend  mitigating  measures.  If  any, 
that  may  successfully  alleviate  such  damage  or 
threat  of  damage.  On  the  basis  of  the  Direc¬ 
tor's  report  and  recorimendations ,  and  other 
information  or  advice  the  Secretary  deems  and 
identifies  as  relevant,  the  Secretary  shall 
require  the  lessee  to  take  appropriate  measures 
to  mitigate  or  avoid  the  damage  or  potential 
damage,  which  resulted  in  the  suspension  or  tem¬ 
porary  prohibition  of  production  or  of  any  other 
operation  or  activity,  as  a  condition  to  permit¬ 
ting  the  resumption  of  exploration,  develop¬ 
ment,  or  production  activities  on  the  lease. 
The  lessee  shall  submit,  when  deemed  appropriate 
by  the  Director,  a  revised  exploration  plan  or 
a  revised  development  and  production  plan  in 
accordance  with  §  250.34  of  this  Part.  The 
revised  plan  shall  incorporate  the  mitigating 
measures  required  by  the  Secretary.  In  choosing 
between  alternative  mitigating  measures  the 
Secretary  will  balance  the  cost  of  the  required 
measures  against  the  reduction  or  potential 
reduction  in  damage  or  threat  of  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  any  mineral  deposits  (in  areas 
leased  or  not  leased) ,  to  the  national  security 
or  defense,  or  to  the  marine,  coastal,  or  human 
environment . 

(3)  If  the  lessee  cannot  corrply  with  the 
conditions  established  by  the  Secretary  for 
ending  the  suspension  or  temporary  prohibition 
of  production  or  any  other  operation  or  activity 
on  the  lease,  or  if  the  Secretary  determines 
that  adequate  protection  frcm  serious,  irrep¬ 
arable,  or  immediate  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  any  mineral  deposits  (in  areas 
leased  or  not  leased),  to  the  national  security 
or  defense,  or  to  the  marine  coastal,  or  human 
environment  will  not  be  provided  by  the  miti¬ 
gating  measures,  the  Secretary  shall  leave  the 
suspension  in  effect. 

(4)  The  Secretary  may  terminate  a  suspension 
and  cancel  a  lease  in  accordance  with  the 
provisions  of  this  subsection  when: 

(i)  Continued  activity  pursuant  to  the  lease 
or  permit  would  probably  cause  serious  harm  or 


damage  to  life  (including  fish  and  other  aquatic 
life),  to  property,  to  any  mineral  deposits  (in 
areas  leased  or  not  leased ) ,  to  the  national 
security  or  defense,  or  to  the  marine,  coastal, 
or  human  environment; 

(ii)  The  threat  of  harm  or  damage  will  not 
disappear  or  decrease  to  an  acceptable  extent 
within  a  reasonable  period  of  time;  and 

(iii)  The  advantages  of  cancellation  out¬ 
weigh  the  advantages  of  continuing  the  lease 
or  permit  in  force. 

(5)  Cancellation  of  a  lease  pursuant  to  this 
subsection  is  in  the  Secretary's  discretion, 
but  cannot  occur  until  the  operation  or  activity 
in  question  under  the  lease  or  permit  has  been 
under  suspension  or  temporary  prohibition,  with 
due  extension  of  the  term  of  the  lease,  con¬ 
tinuously  for  a  period  of  5  years  or,  upon 
the  request  of  the  lessee,  for  a  lesser  period 
of  time.  If  a  lease  is  cancelled  under  this 
section,  the  lessee  shall  be  entitled  to  com¬ 
pensation  pursuant  to  the  provisions  of  sub¬ 
section  (g)  of  this  section. 

(6)  Cancellation  of  a  lease  pursuant  to  this 
subsection  will  becane  effective  only  after  the 
affected  lessee  has  been  given  notice  and  an 
opportunity  for  a  hearing. 

(e)  Whenever  an  exploration  plan  is  disap¬ 
proved  because  the  Director  determines  that 
approval  of  the  activities  called  for  in  the 
plan  would  probably  cause  serious  harm  or 
damage  to  life  (including  fish  and  other  aqua¬ 
tic  life),  to  property,  to  any  mineral  deposits 
( in  areas  leased  or  not  leased ) ,  to  the 
national  security  or  defense,  or  to  the  marine, 
coastal,  or  human  environment,  and  the  proposed 
activity  cannot  be  modified  to  avoid  these 
dangers,  the  Secretary  ray,  once  the  primary 
lease  term  has  been  extended  continuously  or  a 
period  of  5  years  following  the  disapproval, 
or,  upon  request  of  the  lessee,  at  an  earlier 
time,  terminate  the  suspension  or  tenporary 
prohibition  and  cancel  the  lease,  and  the  les¬ 
see  shall  be  entitled  to  compensation  pursu¬ 
ant  to  subsection  (g)  of  this  section. 

(f) (1)  Where  a  development  and  production 
plan  is  submitted  before  the  subsequent  approval 
of  a  coastal  zone  management  program  for  an 
affected  State,  pursuant  to  the  Coastal  Zone 
Management  Act,  and  the  plan  is  disapproved 
because  the  lessee  does  not  receive  concurrence 
by  such  State  pursuant  to  section  307(c)(3)(B) 
(i)  or  (ii)  of  the  Coastal  Zone  Management  Act, 
and  the  Secretary  of  Cortmerce  does  not  make  the 
finding  authorized  by  section  307(c) (3) (B) (iii) 
of  the  Coastal  Zone  Management  Act,  or  if  the 
Secretary  makes  findings  pursuant  to  §  250.34- 
2(g) (2) (iii) (C) : 

(i)  The  term  of  the  lease  shall  be  duly 
extended  and  at  any  time  within  5  years  after 
such  disapproval,  the  lessee  may  reapply  for 
approval  of  the  same  or  a  modified  plan,  and 
the  Director  shall  approve,  disapprove  or  re¬ 
quire  modification  of  the  plan  in  accordance 
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with  the  provisions  of  30  CFR  §  250.34-2;  and 

(ii)  Upon  expiration  of  the  5-year  period 
described  in  paragraph  (f)(1) (i)  of  this  section 
or  at  the  Secretary's  discretion  at  an  earlier 
time  upon  request  of  the  lessee,  if  the  Director 
has  not  approved  a  plan,  the  Secretary  shall 
cancel  the  lease  and  the  lessee  shall  be 
entitled  to  compensation  pursuant  to  subsection 
(g)  of  this  section. 

(iii)  The  Secretary  may,  at  any  time  within 
the  5-year  period  described  in  paragraph  (f)(1) 

(i)  of  this  section,  require  the  lessee  to 
submit  a  development  and  production  plan  for 
approval,  disapproval,  or  modification.  If  the 
lessee  fails  to  submit  a  required  plan  expedi¬ 
tiously  and  in  good  faith,  the  Secretary  shall 
find  that  the  lessee  has  not  been  prompt  and 
efficient  in  pursuing  obligations  under  the 
lease,  and,  notwithstanding  the  provisions  of 
subparagraph  (f)(l)(i)  of  this  section,  the 
Secretary  shall  inmediately  initiate  procedures 
to  cancel  the  lease  under  the  provisions  of 
subsection  5(c)  of  the  Act,  and  the  lessee 
shall  not  be  entitled  to  corrpensation. 

(2)  Where  a  development  and  production  plan 
is  submitted  after  approval  of  a  State '  s  coastal 
zone  management  program  pursuant  to  the  Coastal 
Zone  Management  Act,  and  the  plan  is  disapproved 
because  the  lessee  does  not  receive  concurrence 
by  the  State  pursuant  to  section  307(c)(3)(B) 
(i)  or  (ii)  of  the  Coastal  Zone  Management  Act, 
and  the  Secretary  of  Commerce  does  not  make  the 
finding  authorized  by  section  307(c) (3) (B) (iii) 
of  the  Coastal  Zone  Management  Act,  the  lessee 
shall  not  be  entitled  to  compensation  when  the 
lease  expires. 

(3)  Whenever  the  cwner  of  a  lease  fails  to 
submit  a  development  and  production  plan  in 
accordance  with  30  CFR  250.34-2,  or  fails  to 
comply  with  an  approved  plan,  the  lease  may  be 
cancelled  in  accordance  with  sections  5(c)  or 
(d)  of  the  Act.  Cancellation  of  a  lease  because 
of  failure  to  submit  a  plan  or  to  comply  with 
an  approved  plan,  including  required  modifica¬ 
tions  or  revisions,  shall  not  entitle  the  les¬ 
see  to  any  compensation. 

(4)  Whenever  the  ovner  of  a  nonproducing 
lease  fails  to  comply  with  any  of  the  provisions 
of  the  Act,  or  of  the  lease,  or  of  the  regula¬ 
tions  issued  under  the  Act,  and  the  default 
continues  for  a  period  of  30  days  after  the 
mailing  of  a  notice  by  registered  letter  to 
the  lease  cwner,  the  Secretary  may  cancel  the 
lease  pursuant  to  subsection  5(c)  of  the  Act, 
and  the  lessee  shall  not  be  entitled  to  compen¬ 
sation. 

(5)  Whenever  the  cwner  of  any  producing  lease 
fails  to  comply  with  any  of  the  provisions  of 
the  Act,  of  the  lease,  or  of  the  regulations 
issued  under  the  Act,  the  Secretary  may  cancel 
the  lease  pursuant  to  subsection  5(d)  of  the 
Act,  and  the  lessee  shall  not  be  entitled  to 
compensation . 

(6)  Whenever  a  development  and  production 


plan  is  disapproved  because  of  a,  failure  to 
demonstrate  compliance  with  the  requirements  of 
the  Act  or  other  applicable  Federal  law,  includ¬ 
ing  the  air  quality  regulations  prescribed  by 
the  Secretary  pursuant  to  section  5(a)(8)  of 
the  Act,  the  lessee  shall  not  be  entitled  to 
compensation  when  the  lease  expires. 

(g)  Cancellation  of  a  lease  under  subsections 
(d),  (e)  and  (f)  of  this  section  shall  entitle 
the  lessee  to  receive  such  compensation  as  the 
lessee  shows  the  Director  as  being  equal  to  the 
lesser  of: 

(1)  The  fair  value  of  the  cancelled  rights  as 
of  the  date  of  cancellation,  taking  account  of 
both  anticipated  revenues  from  the  lease  and 
anticipated  costs,  including  costs  of  compli¬ 
ance  with  all  applicable  regulations  and  op¬ 
erating  orders,  liability  for  cleanup  costs  or 
damages,  or  both,  in  the  case  of  an  oilspill, 
and  all  other  costs  reasonably  anticipated  on 
the  lease;  or 

(2)  The  excess,  if  any,  over  the  lessee's 
revenues  from  the  lease  (plus  interest  thereon 
from  the  date  of  receipt  to  date  of  reimburse¬ 
ment)  of  all  consideration  paid  for  the  lease 
and  all  direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  the  lease  and  in 
connection  with  exploration  or  development,  or 
both,  pursuant  to  the  lease  (plus  interest  on 
this  consideration  and  expenditures  from  date 
of  payment  to  date  of  reimbursement),  except 
that: 

(i)  With  respect  to  leases  issued  before 
enactment  of  the  Act,  compensation  shall  be 
equal  to  the  amount  specified  in  paragraph 
(g)(1)  of  this  section;  and 

(ii)  In  the  case  of  jointly  held  leases  which 
are  cancelled  due  to  the  failure  of  one  or  more 
partners  to  exercise  due  diligence,  the  innocent 
parties  shall  have  the  right  to  seek  damages 
for  losses  frcm  the  responsible  party  or  parties 
and  the  right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued  the 
lease  in  question. 

[34  FR  13544,  Aug.  22,  1969;  41  FR  53016,  Dec. 
3,  1976;  42  FR  53957,  Oct.  4,  1977;  44  FR  61892, 
Oct.  26,  1979;  45  FR  20464,  Mar.  28,  1980] 

§  250.13  Temporary  approvals. 

The  Director  may  give  temporary  oral  approvals 
whenever  the  regulations  in  this  Part,  other 
than  those  contained  in  §  250.34,  require  a 
lessee  to  obtain  the  Director's  approval  before 
ccmmencing  and  operation  or  activity.  Oral 
approvals  shall  be  confirmed  immediately  in  the 
manner  otherwise  required  by  the  regulations  in 
this  Part. 

[19  FR  2656,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 
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§  250.15  Drilling  and  abandonment  of  wells. 

(a)  The  Director  shall  require  that  drilling 
and  any  other  operation  or  activity  pursuant  to 
a  lease  be  conducted  in  accordance  with  a  plan 
prescribed  or  approved  by  the  Director  in 
accordance  with  the  regulations  in  this  Part. 
Whenever  practicable,  the  Director  shall  re¬ 
quire  the  plugging  and  abandonment  of  ary  well 
which  the  Director  determines  is  no  longer 
useful. 

(b)  Upon  failure  to  secure  conpliance  with 
the  requirements  of  subsection  (a)  of  this 
section,  the  Director  may  perform  the  work  at 
the  expense  of  the  lessee. 

[19  FR  2657,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.16  Well  potentials  and  permissible  flow. 

The  lessee  shall  produce  ary  oil  or  gas 
obtained  pursuant  to  an  approved  development 
and  production  plan,  at  rates  consistent  with 
any  applicable  rule  or  order. 

[19  FR  2657,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.17  Well  spacing. 

The  Director  is  authorized  to  approve  well 
spacing  programs  necessary  for  the  proper 
development  of  a  lease  giving  consideration  to, 
among  other  factors,  the  following:  the  location 
of  drilling  platforms;  the  geological  and  other 
reservoir  characteristics  of  the  field;  the 
number  of  wells  that  can  be  economically 
drilled;  the  protection  of  correlative  rights; 
and  minimizing  the  unreasonable  interference 
with  other  uses  of  the  OCS. 

[34  FR  13545,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.18  Right  of  use  and  easement. 

(a)(1)  In  addition  to  the  rights  and  privi¬ 
leges  granted  to  a  lessee  under  any  lease  issued 
or  maintained  under  the  Act,  the  Director  may 
grant  a  lessee,  subject  to  conditions  prescribed 
by  the  Director,  a  right  of  use  and  easement  to 
construct  and  maintain  platforms,  artificial 
islands,  and  all  installations  and  other  devices 
which  are  permanently  or  tenporarily  attached 
to  the  seabed  on  the  OCS,  and  which  are  used 
for  carrying  out  exploration,  development,  and 
production  activities,  including  but  not  limit¬ 
ed  to  drilling,  producing,  treating,  handling, 
and  storing  production,  and  the  housing  of  per¬ 
sonnel  engaged  not  only  in  operations  and  activ¬ 
ities  on  the  lease  on  which  the  platform,  arti¬ 
ficial  island,  or  installation  or  other  device 
is  situated,  but  for  the  conduct  of  operations 


on  any  other  lease. 

(2)  A  right  of  use  and  easement  shall  be 
exercised  only  in  a  manner  which  does  not 
interfere  unreasonably  with  operations  of  any 
lessee  under  a  lease. 

(3)  A  right  of  use  and  easement  shall  be 
exercised  in  a  manner  which  assures  protection 
of  the  environment  through  the  use  of  the  best 
available  and  safest  technologies  pursuant  to 
subsection  21(b)  of  the  Act. 

(4)  A  right  of  use  and  easement,  if  on  an 
area  subject  to  any  lease  issued  or  maintained 
under  the  Act,  shall  be  granted  only  after  the 
holder  of  the  lease  has  been  notified  by  the 
applicant  and  afforded  an  opportunity  to  conment 
on  the  application. 

(b)  The  Director  may  approve  the  design, 
fabrication,  and  plan  of  installation  of  all 
platforms,  artificial  islands,  and  installa¬ 
tions,  and  other  devices  permanently  or  tempo¬ 
rarily  attached  to  the  seabed  on  the  OCS  as  a 
condition  of  the  granting  of  a  right  of  use 
and  easement  under  paragraph  (a)  of  this  sec¬ 
tion,  or  as  authorized  under  any  lease  issued 
or  maintained  under  the  Act. 

(c)  Once  a  right  of  use  and  easement  has  been 
exercised,  the  right  shall  continue,  even  beyond 
the  termination  of  any  lease  on  which  it  may  be 
situated,  as  long  as  the  Director  determines 
that  the  right  of  use  and  easement  is  maintained 
by  the  holder  of  the  right  and  serves  the 
purpose  specified  in  the  grant.  If  the  grant 
extends  beyond  the  termination  of  any  lease  on 
which  the  right  of  use  and  easement  may  be 
situated,  the  rights  of  all  subsequent  lessees 
shall  be  subject  to  such  rights  of  use  and 
easement. 

(d)  Upon  termination  by  the  Director  of  a 
right  of  use  and  easement,  the  grantee  shall 
place  in  condition,  remove,  or  otherwise  dispose 
of  all  platforms,  artificial  islands,  and  all 
installations  and  other  devices  perrmnently  or 
tenporarily  attached  to  the  seabed  on  the  OCS, 
and  pipelines,  and  restore  the  premises  to  the 
satisfaction  of  the  Director.  However,  a  pipe¬ 
line  or  other  facility  may  be  abandoned  in 
place  as  long  as  the  Director  determines  that 
it  does  not  constitute  a  hazard  to  navigation 
or  corrmercial  fishing.  The  abandonment  of  a 
pipeline  or  other  facility  is  to  be  performed 
in  accordance  with  a  plan  prescribed  or  approved 
by  the  Director. 

[19  FR  2657,  May  8,  1954;  34  FR  13545,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979;  45  FR  20464, 
Mar.  28,  1980;  45  FR  77471,  Nov.  10,  1980] 

§  250.19  Access  to  platforms. 

The  Director  is  authorized  to  require  that 
lessees  maintaining  platforms,  artificial  is¬ 
lands,  and  installations  and  other  devices  per¬ 
manently  or  tenporarily  attached  to  the  seabed 
on  the  OCS  which  are  equipped  with  helicopter 
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landing  sites  and  refueling  facilities,  provide 
the  use  of  those  facilities  for  helicopters  em¬ 
ployed  by  the  Department  of  the  Interior  in  the 
supervision  of  operations  on  the  OCS.  The  les¬ 
see  shall  be  reimbursed  for  costs  which  the  Di¬ 
rector  determines  were  justifiably  incurred  in 
connection  with  the  use  of  those  facilities  by 
helicopters  enployed  by  the  Department  of  the 
Interior. 

[34  FR  13545,  Aug.  22,  1969;  39  FR  45015,  Dec. 
30,  1974;  44  FR  61892,  Oct.  26,  1979;  45  FR 
20464,  Mar.  28,  1980] 

§  250.20  Pipeline  approval. 

The  Director  shall  approve  the  design,  fab¬ 
rication,  and  the  plan  of  installation  of  OCS 
pipelines  that  are  wholly  contained  within  the 
boundaries  of  a  single  lease,  the  boundaries 
of  unitized  leases,  or  the  boundaries  of  con¬ 
tiguous  (not  cornering)  leases  of  the  same 
owner  or  operator. 

[45  FR  74471,  Nov.  10,  1980] 

§  250.21  Reduction  of  royalty  or  net  profit 
share. 

(a)  In  order  to  promote  increased  production 
on  the  lease  area  through  direct  secondary,  or 
tertiary  recovery  means,  the  Director  may  reduce 
or  eliminate  any  royalty  or  net  profit  share  on 
the  entire  leasehold,  or  on  any  deposit,  tract, 
or  portion  thereof  that  is  segregated  for  royal¬ 
ty  purposes. 

(b)  An  application  for  relief  under  subsec¬ 
tion  (a)  of  this  section  rrust  contain:  the 
serial  number  of  the  lease;  the  name  of  the 
titleholder  of  record;  a  description  of  the 
area  included  in  the  lease;  the  number,  loca¬ 
tion,  and  status  of  each  well  that  has  been 
drilled;  and  a  tabulated  statement  for  each 
month,  covering  a  period  of  not  less  than  6 
months  prior  to  the  date  of  filing  the  appli¬ 
cation,  of  the  aggregate  amount  of  minerals 
subject  to  royalty  or  net  profit  share  computed 
in  accordance  with  the  lease  and  applicable 
regulations.  Every  application  must  also  con¬ 
tain  a  detailed  statement  of:  the  cost  of 
operating  the  entire  lease,  the  income  from 
the  sale  of  any  products  from  the  lease;  and 
all  other  facts  tending  to  shew  whether  the 
wells  can  be  successfully  operated  under  the 
royalty  or  net  profit  share  fixed  in  the 
lease.  Full  information  shall  be  furnished 
as  to  whether  royalties  or  payments  cut  of 
production  are  paid  to  anyone  other  than  the 
United  States,  the  amounts  paid,  and  the  ef¬ 
forts  made  to  reduce  them.  The  applicant  must 
also  file  agreements  of  the  holders  of  the 
lease  and  of  royalty  holders  to  a  reduction  of 
all  other  royalties  from  the  leasehold  to  an 
aggregate  not  in  excess  of  one  half  the  revised 


Government  royalty  or  net  profit  share  that 
would  result  if  the  request  for  a  reduction 
were  allowed. 

(c)  An  application  for  relief  under  subsec¬ 
tion  (a)  of  this  section  shall  be  filed  in 
triplicate  with  the  Director. 

[44  FR  61892,  Oct.  26,  1979;  45  FR  20464,  Mar. 
28,  1980] 

REQUIREMENTS  FOR  LESSEES 

§  250.30  Lease  provisions,  regulations,  waste, 
damage,  and  safety. 

(a)  The  lessee  shall  conply  with  the  provi¬ 
sions  of  applicable  laws,  regulations,  the 
lease,  OCS  Orders,  and  other  written  or  oral 
orders  of  the  Director.  All  oral  orders  shall 
be  effective  when  issued  and  will  be  confirmed 
in  writing  as  promptly  as  possible. 

(b)  The  lessee  shall  conduct  operations  on  a 
lease  in  a  manner  that  does  not,  in  the  opinion 
of  the  Director,  cause  or  threaten  to  cause 
waste  or  threaten  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  any  mineral  deposits  (in  areas 
leased  or  not  leased),  to  the  national  secur¬ 
ity  or  defense,  or  to  the  marine,  coastal,  or 
human  environment,  and  the  lessee  shall  take  all 
necessary  precautions  to  prevent  waste,  harm, 
or  damage. 

(c)  The  lessee  shall  use,  on  all  new  drilling 
and  production  operations  and,  whenever  prac¬ 
ticable,  on  existing  operations,  the  best  avail¬ 
able  and  safest  technologies  that  the  Director 
determines  to  be  economically  feasible,  wher¬ 
ever  failure  of  equipment  would  have  a  signi¬ 
ficant  effect  on  safety,  health,  or  the  en¬ 
vironment,  unless  the  Director  determines  that 
the  incremental  benefits  are  clearly  insuffi¬ 
cient  to  justify  the  incremental  costs  of  util¬ 
izing  such  technologies. 

[42  FR  53958,  Oct.  4,  1977;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20464,  Mar.  28,  1980] 

§  250.31  Designation  of  operator. 

In  all  cases  where  operations  are  not  con¬ 
ducted  by  the  owner  of  record,  but  are  conducted 
under  authority  of  an  unapproved  operating 
agreement,  assignment,  or  other  arrangement,  a 
"designation  of  operator"  shall  be  submitted 
to  the  Director,  prior  to  the  commencement  of 
operations,  in  a  manner  and  form  approved  by 
the  Director.  This  designation  will  be  ac¬ 
cepted  as  authority  for  the  operator,  or  the 
operator's  local  representative,  to  act  on  be¬ 
half  of  the  lessee  and  to  fulfill  the  les¬ 
see's  obligations  under  the  Act  and  the  regu¬ 
lations  in  this  Part.  All  changes  of  address 
and  any  termination  of  the  authority  of  the 
operator  shall  be  reported  immediately,  in 
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writing,  to  the  Director.  In  case  of  a  termi¬ 
nation  or  in  the  event  of  a  controversy  be¬ 
tween  the  lessee  and  the  designated  operator, 
both  the  lessee  and  the  operator  will  be  re¬ 
quired  to  protect  the  interests  of  the  lessor. 

[19  FR  2657,  May  8,  1954;  44  FR  61892,  Oct. 
26,  1979] 

§  250.32  Local  agent. 

When  required  by  the  Director,  the  lessee 
shall  designate  a  representative  enpowered  to 
receive  notices  and  comply  with  orders  of  the 
Director  issued  pursuant  to  the  regulations  in 
this  Part. 

[19  FR  2657,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.33  Drilling  and  producing  obligations. 

(a)  The  lessee  shall  file  all  plans  and  drill 
and  produce  all  wells  that  the  Director  may 
require  in  order  to  insure  the  prompt  and 
efficient  exploration  for,  and  development  and 
production  of  oil  and  gas  from  the  lease. 

(b)  The  lessee  shall  drill  and  produce  the 
wells  the  Director  determines  are  necessary  to 
protect  the  lessor  from  loss  by  reason  of 
production  on  other  properties,  or,  with  the 
consent  of  the  Director,  shall  pay  a  sum 
determined  by  the  Director  as  adequate  to  com¬ 
pensate  the  lessor  for  the  lessee ' s  failure 
to  drill  and  produce  any  well.  Payment  of  that 
sum  shall  be  considered  as  the  equivalent  of 
production  in  paying  quantities  for  the  purpose 
of  extending  the  lease  term. 

(c)  The  lessee  shall  pay  the  rental  and  the 
amount  or  value  of  production  determined  by  the 
Director  as  accruing  to  the  lessor  as  royalty 
or  net  profit  share. 

[19  FR  2657,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250 . 34  Exploration,  development ,  and  produc¬ 
tion  activities. 

§  250.34-1  Exploration  plan. 

(a)(1)  No  exploration  activities,  except  for 
preliminary  activities,  may  be  commenced  or 
conducted  on  any  leased  area  except  in  accor¬ 
dance  with  an  exploration  plan  approved  by  the 
Director.  For  purposes  of  this  section,  pre¬ 
liminary  activities  are  geological,  geophysi¬ 
cal,  and  other  surveys  necessary  to  develop  a 
comprehensive  exploration  plan.  Such  prelimi¬ 
nary  activities  are  those  which  do  not  result 
in  any  physical  penetration  of  the  seabed  of 
greater  than  300  feet  of  unconsolidated  forma¬ 
tions  ,  or  50  feet  of  consolidated  formations , 
and  which  do  not  result  in  ary  significant 


adverse  inpact  on  the  natural  resources  of  the 
Outer  Continental  Shelf  (OCS).  A  proposed  ex¬ 
ploration  plan  may  apply  to  one  or  more  leases 
held  by  an  individual  lessee,  or  may  be  sub¬ 
mitted  by  a  group  of  lessees  acting  under 
an  approved  unitization,  pooling,  or  drilling 
agreement.  An  exploration  plan  shall  be  based 
upon  all  available  relevant  information  and 
shall  identify,  to  the  maximum  extent  possible, 
all  the  potential  hydrocarbon  accumulations  and 
wells  that  the  lessee(s)  propose(s)  to  drill  to 
evaluate  the  accumulations  in  the  entire  area 
included  within  the  lease (s)  covered  by  the 
exploration  plan.  An  exploration  plan  shall 
include : 

(1)  The  proposed  type  and  sequence  of  ex¬ 
ploration  activities  to  be  undertaken  together 
with  a  tentative  timetable  for  their  performance 
from  commencement  to  completion; 

(ii)  A  description  of  any  drilling  vessel, 
platform  or  other  installation  or  device  to  be 
permanently  or  temporarily  attached  to  the  sea¬ 
bed  indicating  the  important  features  thereof 
with  special  attention  to  safety  features  and 
pollution-prevention  and  control  features  in¬ 
cluding  oil  spill  containment  and  cleanup  plans; 

(iii)  The  types  of  geophysical  equipment  to 
be  utilized; 

( iv)  The  approximate  location  of  each  pro¬ 
posed  exploratory  well,  including  surface  and 
projected  bottom  hole  locations ; 

(v)  Current  structure  maps  and,  as  appropri¬ 
ate,  schematic  cross  sections  shewing  expected 
depths  of  marker  formations;  and 

(vi)  Such  other  relevant  information  and  data 
as  the  Director  may  require. 

(2)  (i)  Except  as  provided  in  paragraph  (a)(2) 
(ii)  of  this  section,  at  the  same  time  as  a 
lessee  submits  an  exploration  plan,  an  Environ¬ 
mental  Report  (Exploration)  shall  be  submitted 
pursuant  to  the  provisions  of  §  250. 34-3 (a). 
The  report  will  not  be  considered  part  of  the 
exploration  plan;  however,  the  report  shall 
accompany  the  plan  through  all  review  pro¬ 
cesses  . 

(ii)  A  lessee  submitting  an  exploration  plan 
for  leases  in  the  western  Gulf  of  Mexico  is  not 
required  to  submit  an  Environmental  Report,  un¬ 
less  the  proposed  exploration  activities  would 
affect  a  land  use  or  water  use  in  the  coastal 
zone  of  a  State  with  a  coastal  zone  management 
program  approved  pursuant  to  section  306  of  the 
Coastal  Zone  Management  Act.  Also,  the  Direc¬ 
tor  may  request  specific  environmental  infor¬ 
mation  to  make  the  findings  required  under 
applicable  law,  including  but  not  limited  to 
the  Act  and  the  National  Environmental  Policy 
Act. 

(3)  For  leases  issued  with  an  initial  period 
of  five  years,  prior  to  the  end  of  the  second 
lease  year,  the  lessee  shall  submit  either  an 
exploration  plan  or  a  general  statement  of 
exploration  intentions.  For  leases  issued  with 
an  initial  period  of  more  than  five  years,  the 
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lessee  shall  submit  either  an  exploration  plan 
or  a  general  statement  of  exploration  intentions 
within  a  period  of  time  specified  at  the  time 
the  tracts  are  offered  for  leasing.  When  a 
general  statement  of  exploration  intentions  is 
submitted  in  lieu  of  an  exploration  plan,  the 
statement  shall  be  prepared  and  submitted  in  a 
manner  and  form  prescribed  by  the  Director. 
These  requirements  shall  apply  only  to  leases 
issued  after  the  effective  date  of  this  regula¬ 
tion. 

(4)  The  Director  may  require  that  an  explora¬ 
tion  plan  be  accompanied  by  a  general  statement 
of  development  and  production  intentions.  The 
general  statement  of  development  and  production 
intentions  shall  be  prepared  and  submitted  in  a 
manner  and  form  prescribed  by  the  Director  and 
the  s  tat  orient  shall  be  for  planning  purposes 
only  and  shall  not  be  binding  on  any  party. 

(5)  The  lessee  shall  indicate  which  portions 
of  the  exploration  plan  the  lessee  believes  are 
exempt  from  disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the  imple¬ 
menting  regulations  (43  CFR  Part  2).  The  les¬ 
see  shall  include  a  written  discussion  in  the 
plan  of  the  general  subject  natter  of  the 
deleted  portions  for  transmittal  to  the  recip¬ 
ients  of  copies  of  a  plan  identified  in  para¬ 
graph  250. 34-1 (b) (1) . 

(6)  An  exploration  plan  shall  not  be  deemed 
submitted  until: 

(i)  The  Director  has  determined  that  the  plan 
and  acconpanying  Environmental  Report  are  com¬ 
plete  and  contain  the  information  required  by 
§§  250.34-l(a)  and  250.34-3(a).  The  deter¬ 
mination  of  whether  a  plan  and  acconpanying 
Environmental  Report  are  conplete  shall  be  made 
within  10  working  days  after  the  filing  of  the 
plan. 

(ii)  The  plan  is  accompanied  by  a  certificate 
of  coastal  zone  consistency  as  provided  in  15 
CFR  Part  930,  whenever  the  activities  described 
would  significantly  affect  any  land  use  or 
water  use  in  the  coastal  zone  of  any  State  with 
a  coastal  zone  management  program,  approved 
pursuant  to  section  306  of  the  Coastal  Zone 
Management  Act. 

(iii)  The  Director  has  been  given  the  number 
of  copies  of  a  ccmp let e  exploration  plan  and 
acconpanying  Environmental  Report  that  the  Di¬ 
rector  has  determined  is  necessary  for  distri¬ 
bution  pursuant  to  §  250. 34-1 (b) (1) .  The 
Director  shall  advise  the  lessee  of  the  number 
of  copies  that  are  needed  for  distribution. 

(b)(1)  Within  2  working  days  after  the  date 
an  exploration  plan  has  been  deemed  submitted, 
the  Director  shall  transmit  a  copy  of  the  plan, 
except  for  those  portions  determined  to  be 
exenpt  frcm  disclosure  under  the  Freedcm  of 
Information  Act  (5  U.S.C.  552)  and  the  imple¬ 
menting  regulations  (43  CFR  Part  2),  and  the 
acconpanying  Environmental  Report  to  the  Gov¬ 
ernor  of  each  affected  State,  except  as  pro¬ 
vided  in  paragraph  (b)(2)  of  this  section,  and 


the  coastal  zone  management  agency  of  each 
affected  State  that  has  a  coastal  zone  manage¬ 
ment  program  approved  pursuant  to  section  306 
of  the  Coastal  Zone  Management  Act.  The 
Director  shall  also  make  copies  of  the  explora¬ 
tion  plan  and  acconpanying  Environmental  Report 
available  to  any  appropriate  federal  agency, 
interstate  regional  entity,  and  the  public  in 
accordance  with  established  Departmental  prac¬ 
tices  and  procedures. 

(2)  The  Governor  of  an  affected  State  adjacent 
to  the  western  Gulf  of  Mexico  that  does  not 
have  a  coastal  zone  management  program  approved 
pursuant  to  section  306  of  the  Coastal  Zone 
Management  Act  may  receive  ccpies  of  exploration 
plans  by  submitting  to  the  Director  a  written 
request  for  the  documents.  The  Director  shall 
notify  the  appropriate  lessees  immediately  upon 
receipt  of  such  a  request. 

(3)  When  it  is  determined  that  the  activities 
proposed  in  an  exploration  plan  will  affect  any 
land  use  or  water  use  in  the  coastal  zone  of  a 
State  with  a  coastal  zone  management  program 
approved  pursuant  to  section  306  of  the  Coastal 
Zone  Management  Act,  the  plan  will  be  processed 
in  accordance  with  the  regulations  in  this 
section  and  the  regulations  governing  Federal 
Coastal  Zone  Management  Consistency  Procedures 
(15  CFR  Part  930). 

(c)  The  Director  shall  review  the  environmen¬ 
tal  impacts  of  the  activities  described  in  the 
exploration  plan  pursuant  to  the  provisions  of 
§  250.34-4. 

(d)  In  the  evaluation  of  an  exploration  plan, 
the  Director  shall  consider  timely  received 
written  carmen ts  from  the  Governor  of  an  affect¬ 
ed  State,  whether  or  not  the  State  has  a  coast¬ 
al  zone  management  program  approved  pursuant 
to  section  306  of  the  Coastal  Zone  Management 
Act.  The  Director  may  consult  directly  with 
affected  States  regarding  matters  contained  in 
the  cotments. 

(e) (1)  In  the  evaluation  of  an  exploration 
plan,  the  Director  shall  consider  whether  the 
plan  is  consistent  with: 

(1)  The  provisions  of  the  lease; 

(ii)  The  provisions  of  the  Act;  and 

(iii)  The  provisions  of  the  regulations  pre¬ 
scribed  under  the  Act,  including  air  quality 
regulations  prescribed  by  the  Secretary  pursu¬ 
ant  to  section  5(a)(8)  of  the  Act  and  environ¬ 
mental,  safety,  and  health  requirements. 

(2)  Within  30  days  of  submission  of  a  pro¬ 
posed  exploration  plan,  the  Director  shall: 

(i)  Approve  any  plan  which  is  consistent  with 
the  criteria  in  subparagraphs  (e)(1)  (i),  (ii) 
and  (iii)  of  this  section; 

(ii)  Require  the  lessee  to  modify  any  plan 
which  is  inconsistent  with  paragraphs  (e)(1) 
(i),  (ii),  or  (iii);  or 

(iii)  Disapprove  any  plan  if  it  is  determined 
that  a  preposed  activity  under  the  plan  would 
probably  cause  serious  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
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property,  to  natural  resources  of  the  OCS  in¬ 
cluding  any  mineral  deposits  (in  areas  leased 
or  not  leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or  human 
environment  and  that  the  proposed  activity  can¬ 
not  be  modified  to  avoid  the  condition ( s ) . 

(3)  The  Director  shall  notify  the  lessee  in 
writing  of  the  reason(s)  for  disapproving  an 
exploration  plan  or  for  requiring  modification 
of  a  plan  and  the  conditions  that  must  be  met 
for  plan  approval. 

(f)  The  lessee  may  resubmit  an  exploration 
plan,  as  modified,  to  the  Director.  Within  30 
days  of  resubmission,  the  Director  shall  approve 
or  disapprove  the  modified  plan  based  upon  the 
criteria  in  paragraphs  (e)(1)  (i),  ( ii ) ,  and 
(iii)  of  this  section. 

(g)  When  a  State  objects  to  a  lessee's  coast¬ 
al  zone  consistency  certification,  the  lessee 
shall  modify  the  plan  to  accomodate  the  State's 
objection(s)  and  resubmit  the  plan  to:  (1)  the 
Director  for  review  pursuant  to  the  criteria  in 
paragraphs  (e)(1)  (i),  (ii),  and  (iii)  of  this 
section;  and  (2)  through  the  Director,  to  the 
State  for  review  pursuant  to  the  Coastal  Zone 
Management  Act  and  the  implementing  regulations 
(15  CFR  930.83  and  930.84).  Alternatively,  the 
lessee  may  appeal  the  State's  objection  to  the 
Secretary  of  Commerce  pursuant  to  the  procedures 
described  in  section  307  of  the  Coastal  Zone 
Management  Act  and  the  implementing  regulations 
(Subpart  H  of  15  CFR  930).  The  Director  shall 
approve  or  disapprove  a  plan  as  resubmitted 
within  30  days  of  the  resubmission  date. 

(h)  A  modified  exploration  plan  which  has 
been  disapproved  pursuant  to  subsection  (f)  of 
this  section  may  be  revised  and  resubmitted  to 
the  Director  for  review  and  approval  or  disap¬ 
proval  in  the  same  manner  as,  and  with  the 
same  information  required  for,  a  new  plan. 

(i)  If  the  Director  disapproves  an  explora¬ 
tion  plan,  pursuant  to  paragraph  (e)(2) (iii)  of 
this  section,  the  Secretary  may,  subject  to 
the  provisions  of  section  5(a)(2)(B)  of  the 
Act  and  the  implementing  regulations  (30  CFR 
250.12  and  43  CFR  3320.2),  cancel  the  lease(s), 
and  the  lessee  shall  be  entitled  to  compensa¬ 
tion  in  accordance  with  section  (5) (a)  of  the 
Act  and  the  implementing  regulations  (30  CFR 
250.12  and  43  CFR  3320.2). 

(j) (l)  The  Director  shall  periodically 
review  the  activities  being  conducted  under  an 
approved  exploration  plan.  The  frequency  and 
extent  of  the  Director's  review  shall  be  based 
upon  the  significance  of  any  changes  in  avail¬ 
able  information  and  in  other  onshore  or  off¬ 
shore  conditions  affecting  or  affected  by 
exploration  activities  being  conducted  pursu¬ 
ant  to  the  plan.  If  the  review  indicates 
that  the  plan  should  be  revised  to  meet  the 
requirements  of  this  Part,  the  Director  shall 
require  such  revision  pursuant  to  paragraph 
(j)(2)  of  this  section. 

(2)  Proposals  to  revise  an  approved  explora- 
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tion  plan,  whether  initiated  by  the  lessee  or 
ordered  by  the  Director,  shall  be  submitted  to 
the  Director  for  approval  in  the  same  manner 
as,  and  with  the  same  information  required  for 
a  new  exploration  plan.  When  the  Director 
determines  that  a  proposed  revision  could  result 
in  a  significant  change  in  the  impacts  pre¬ 
viously  identified  and  evaluated,  the  revision 
shall  be  subject  to  all  of  the  procedures  in 
this  section  except  those  pertaining  to  the 
consistency  requirements  of  the  Coastal  Zone 
Management  Act.  When  the  Director  determines 
that  a  proposed  revision  calls  for  additional 
permits,  the  proposed  revision  shall  be  subject 
to  all  of  the  procedures  in  this  section. 
Information  copies  of  all  revisions  to  an 
approved  exploration  plan  will  be  forwarded  by 
the  Director  to  the  recipients  of  the  pre¬ 
viously  approved  plan. 

(k)  In  order  to  ensure  that  activities  to  be 
carried  out  under  a  proposed  exploration  plan 
and  activities  being  carried  out  under  an  ap¬ 
proved  exploration  plan  are  carried  out  in  a 
safe  and  environmentally  acceptable  manner,  the 
Director  may  authorize  or  direct  the  lessee  to 
conduct  geological,  geophysical,  or  other  sur¬ 
veys  that  the  Director  determines  are  neces¬ 
sary  for  the  evaluation  of  such  activities. 
The  lessee  shall  provide  the  Director,  upon 
request  and  without  cost  to  the  lessor,  copies 
of  any  data  obtained  as  a  result  of  those  sur¬ 
veys. 

(l)  The  lessee  may  not  drill  any  well  until 
the  Director's  approval  of  an  application  for 
permit  to  drill,  filed  in  accordance  with  the 
requirements  of  30  CFR  250.41(a),  has  been 
received.  The  Director  shall  not  approve  any 
permit  until  all  affected  States  with  approved 
coastal  zone  management  programs  have  concurred 
or  have  been  conclusively  presumed  to  concur 
with  the  applicant ' s  coastal  zone  consistency 
certification  accompanying  a  plan;  or  the  Sec¬ 
retary  of  Commerce  has  made  the  finding  au¬ 
thorized  by  section  307(c) (3) (B) (iii)  of  the 
Coastal  Zone  Management  Act.  Permit  applica¬ 
tions  must  conform  to  the  activities  described 
in  detail  in  the  related  approved  exploration 
plan  and  shall  not  be  subject  to  a  separate 
State  coastal  zone  consistency  review. 

(m)  Nothing  in  this  section  shall  be  viewed 
as  limiting  the  lessee's  responsibility  to  take 
appropriate  measures  to  meet  emergency  situa¬ 
tions.  In  such  situations,  the  Director  may 
approve  or  require  departures  from  an  approved 
exploration  plan. 

[43  FR  3883,  Jan.  27,  1978;  44  FR  53693,  Sept. 
14,  1979;  45  FR  20464,  Mar.  28,  1980] 

§  250.34-2  Development  and  production  plan. 

(a)(1)  No  development  or  production  activi¬ 
ties  may  be  commenced  or  conducted  on  any 
leased  area,  except  in  accordance  with  a 


development  and  production  plan  approved  by  the 
Director.  A  plan  may  apply  to  one  or  more 
leases  held  by  an  individual  lessee  or  may  be 
submitted  by  a  group  of  lessees  acting  under 
an  approved  unitization,  pooling,  or  drilling 
agreement.  A  plan  shall  provide  for  the 
effective  and  efficient  development  and  produc¬ 
tion  of  all  known  accumulations  of  hydrocarbons 
found  on  the  leasehold(s)  that  are  capable  of 
production  in  paying  quantities.  A  development 
and  production  plan  shall  include: 

(1)  A  description  of  the  specific  work  to  be 
performed,  including  all  the  development  and 
production  activities  that  the  lessee(s)  pro¬ 
pose^)  to  undertake  during  the  time  period 
covered  by  the  plan  and  all  activities  to  be 
undertaken  up  to  and  including  the  commencement 
of  sustained  production. 

(ii)  A  description  of  any  drilling  vessels, 
platforms,  pipelines,  or  other  facilities  and 
operations  located  on  the  OCS  which  are  proposed 
or  known  by  the  lessee  (whether  or  not  owned  or 
operated  by  the  lessee)  to  be  directly  related 
to  the  proposed  development,  including  the 
location,  size,  design,  and  important  features 
of  the  facilities  and  operations  (with  special 
attention  to  safety  and  pollution-prevention 
and  control  features  including  oil  spill  con¬ 
tainment  and  cleanup  plans)  and  the  labor, 
material,  and  energy  requirements  associated 
with  the  facilities  and  operations; 

(iii)  The  location  of  each  well,  including 
the  surface  and  projected  bottomhole  locations; 

(iv)  Current  interpretations  of  all  avail¬ 
able  relevant  geological  and  geophysical  data, 
including  structure  maps  and  schematic  cross 
sections  of  productive  formations; 

(v)  A  description  of  the  environmental  safe¬ 
guards  to  be  implemented  in  the  course  of 
development  and  production  operations  under  the 
plan,  together  with  a  discussion  of  hew  such 
safeguards  are  to  be  implemented; 

(vi)  All  safety  standards  to  be  met  and  the 
safety  features  to  be  utilized  in  order  to  meet 
those  standards; 

(vii)  An  expected  rate  of  development  and 
production  and  a  time  schedule  for  the  perfor¬ 
mance  of  activities  from  commencement  to  com¬ 
pletion  of  both;  and 

(viii)  Such  other  relevant  information  and 
data  as  the  Director  may  require. 

(2)  For  leases  in  the  western  Gulf  of  Mexico 
the  Director  may  limit  the  information  that 
will  be  required  to  be  included  in  a  development 
and  production  plan  to  those  parts  of  paragraphs 
(a)(1)  (i)  through  (viii)  that  are  necessary  to 
assure  conformance  with  the  Act,  other  laws, 
applicable  regulations,  and  lease  provisions. 
In  determining  the  information  to  be  included 
in  a  plan,  the  Director  shall  consider  current 
and  expected  operating  conditions,  together 
with  experience  gained  during  past  operations  of 
a  similar  nature  in  the  area  of  proposed  activi¬ 
ties. 


(3) (i)  Except  as  provided  in  paragraph  (a)(3) 
(ii)  of  this  section,  at  the  same  time  the  les¬ 
see  submits  a  development  and  production  plan 
to  the  Director,  an  Environmental  Report  (De¬ 
velopment  / Production )  shall  also  be  submitted 
pursuant  to  the  provisions  of  §  250. 34-3 (b). 
The  report  will  not  be  considered  part  of  the 
development  and  production  plan;  however,  the 
report  will  accompany  the  plan  through  all 
review  processes. 

(ii)  Submission  of  an  Environmental  Report 
will  not  be  required  for  leases  in  the  Gulf  of 
Mexico,  except  as  provided  in  paragraph  (a) 
(3)  (iii),  or  for  leases  any  where  on  the  OCS 
on  which  oil  and  gas  in  paying  quantities  had 
been  discovered  before  enactment  of  the  Act, 
unless  the  proposed  activities  would  affect  any 
land  use  or  water  use  in  the  coastal  zone  of  a 
State  with  a  coastal  zone  management  program 
approved  pursuant  to  Section  306  of  the  Coastal 
Zone  Management  Act.  Also,  the  Director  nay 
request  specific  environmental  information  to 
make  the  findings  required  under  applicable 
law,  including  but  not  limited  to,  the  Act  and 
the  National  Environmental  Policy  Act. 

(iii)  Submission  of  an  Environmental  Report 
will  be  required  for  leases  located  in  the 
eastern  Gulf  of  Mexico. 

(4)  The  Director  may  require  the  lessees  of 
tracts  on  which  oil  or  gas,  or  both,  have  been 
discovered  in  paying  quantities  and  which  are 
adjacent  to  or  nearby  the  area  covered  in  the 
development  and  production  plan,  to  submit  a 
preliminary  description  of  their  plans  for 
development  and  production  from  those  leases  on 
adjacent  or  nearby  areas. 

(5)  The  lessee  shall  indicate  which  portions 
of  the  development  and  production  plan  the 
lessee  believes  are  exempt  from  disclosure 
under  the  Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  implementing  regulations  (43  CFR 
Part  2).  The  lessee  shall  include  a  written 
discussion  in  the  plan  of  the  general  subject 
matter  of  the  deleted  portions  of  the  plan  for 
transmittal  to  the  recipients  of  copies  of  the 
plan  identified  in  §  250.34-2(b) (1) . 

(6)  A  development  and  production  plan  shall 
not  be  deemed  submitted  until: 

(i)  The  Director  has  determined  that  the  plan 
and  accompanyng  Environmental  Report  are  com¬ 
plete  and  contain  the  information  required  by 
§§  250. 34-2 (a)  and  250.34-3(b).  The  determi¬ 
nation  of  whether  a  plan  and  accompanying  En¬ 
vironmental  Report  are  complete  shall  be  made 
within  20  working  days  after  the  filing  of  the 
plan. 

(ii)  The  plan  is  accompanied  by  (a)  certifi¬ 
cate^)  of  coastal  zone  consistency  as  provided 
in  15  CFR  Part  930,  whenever  the  activities 
described  would  significantly  affect  any  land 
use  or  water  use  in  the  coastal  zone  of  any 
State  with  a  coastal  zone  management  program, 
approved  pursuant  to  section  306  of  the  Coastal 
Zone  Management  Act. 
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(iii)  The  Director  has  been  given  the  nuiriber 
of  copies  of  a  conplete  development  and  produc¬ 
tion  plan  and  accompanying  Environmental  Report 
that  the  Director  has  determined  is  necessary 
for  distribution  pursuant  to  subsection  250.34- 
2(b)(1).  The  Director  shall  advise  the  lessee 
of  the  number  of  copies  that  are  needed  for 
distribution. 

(b) (1)  Within  10  days  after  a  development  and 
production  plan  has  been  deemed  submitted,  the 
Director  shall  publish  a  notice  of  receipt  and 
transmit  a  copy  of  the  plan,  except  for  those 
portions  of  the  plan  determined  to  be  exenpt 
from  disclosure  under  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  implementing  regu¬ 
lations  (43  CFR  Part  2),  and  the  accompanying 
Environmental  Report  to  the  Governor  of  each 
affected  State,  except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  coastal  zone  manage¬ 
ment  agency  of  each  affected  State  that  has 
a  coastal  zone  management  program  approved  pur¬ 
suant  to  section  306  of  the  Coastal  Zone  Manage¬ 
ment  Act,  and  the  executive  of  each  affected 
local  government  that  requests  a  copy.  The 
Director  shall  also  nake  copies  of  the  plan 
and  accompanying  Environmental  Report  available 
to  any  appropriate  federal  agency,  interstate 
regional  entity,  and  the  public,  in  accordance 
with  established  Departmental  practices  and 
procedures . 

(2)  The  Governor  of  an  affected  State  adjacent 
to  the  western  Gulf  of  Mexico  that  does  not 
have  a  coastal  zone  management  program  approved 
pursuant  to  section  306  of  the  Coastal  Zone 
Management  Act  may  receive  copies  of  development 
and  production  plans  by  submitting  to  the 
Director  a  written  request  for  the  documents. 
The  Director  shall  notify  the  appropriate  les¬ 
sees  immediately  upon  receipt  of  such  a 
request.  The  Governor  of  Florida  will  receive 
copies  of  plans  under  the  provisions  of  para¬ 
graph  (b)(2)  of  this  section. 

(c) (1)  The  Governor  of  each  affected  State, 
the  coastal  zone  management  agency  of  each 
affected  State  that  has  a  coastal  zone  manage¬ 
ment  program  approved  pursuant  to  Section  306 
of  the  Coastal  Zone  Management  Act,  and  the 
executive  of  each  affected  local  government 
shall  have  60  days  from  the  date  of  receipt  of 
the  development  and  production  plan  and  ac¬ 
companying  Environmental  Report  to  submit  com¬ 
ments  and  recommendations  to  the  Director.  The 
executive  of  any  affected  local  government  must 
forward  all  recommendations  to  the  Governor 
of  the  State  prior  to  submitting  them  to  the 
Director.  In  addition,  any  interested  federal 
agency  or  person  may  submit  comments  and 
recommendations  to  the  Director.  All  comments 
and  recommendations  shall  be  made  available  to 
the  public  in  accordance  with  established 
Departmental  practices  and  procedures. 

(2)  In  the  evaluation  of  a  development  and 
production  plan,  the  Director  shall  accept  rec¬ 
ommendations  of  the  Governor  of  each  affected 


State  and  may  accept  the  recommendations  of  the 
executive  of  an  affected  local  government,  if 
the  Director  determines,  after  having  provided 
the  opportunity  for  consultation,  that  the  rec¬ 
ommendations  provide  for  a  reasonable  balance 
between  the  national  interest  and  the  well¬ 
being  of  the  citizens  of  the  affected  State. 
In  the  evaluation  of  a  plan,  the  Director  shall 
also  consider  written  comments  by  any  appropri¬ 
ate  federal  agency,  interstate  regional  entity 
and  the  public  that  are  timely  received.  The 
Governor  of  each  affected  State  shall  be  given, 
in  writing,  the  reasons  for  rejecting  the  Gover¬ 
nor's  recommendations  or  for  implementing  any 
alternative  means  identified  during  consulta¬ 
tions  with  the  Governor. 

(3) (i)  When  it  is  determined  that  activities 
proposed  in  a  development  and  production  plan 
will  affect  any  land  use  or  water  use  in  the 
coastal  zone  of  a  State  with  a  coastal  zone 
management  program  approved  pursuant  to  Section 
306  of  the  Coastal  Zone  Management  Act,  the 
plan  will  be  processed  in  accordance  with  the 
regulations  in  this  section  and  the  regulations 
governing  Federal  Coastal  Zone  Management  Con¬ 
sistency  Procedures  (15  CFR  Part  930). 

(ii)  The  Governor  of  an  affected  State  that 
does  not  have  a  coastal  zone  management  program 
approved  pursuant  to  Section  306  of  the  Coastal 
Zone  Management  Act  may  advise  the  Director 
that  the  State  does  not  wish  to  receive  or 
review  development  and  production  plans  under 
section  19  of  the  Act. 

(d)  The  Director  shall  review  the  environmen¬ 
tal  irrpacts  of  the  activities  described  in  the 
development  and  production  plan  pursuant  to  the 
provisions  of  §  250.34-4. 

(e) (1)  If  the  Director  determines,  subject  to 
the  provisions  of  Section  102(2) (C)  of  the 
National  Environmental  Policy  Act,  that  approv¬ 
al  of  a  development  and  production  plan  is  a 
major  Federal  action  significantly  affecting 
the  quality  of  the  human  environment,  the 
Director  shall  transmit  the  draft  environmental 
inpact  statement  to  the  Governor  of  each 
affected  State,  the  coastal  zone  management 
agency  of  each  affected  State  that  has  a  coast¬ 
al  zone  management  program  approved  pursuant 
to  section  306  of  the  Coastal  Zone  Management 
Act,  and  the  executive  of  each  affected  local 
government  that  requests  a  copy.  The  Director 
shall  also  make  copies  of  the  environmental 
inpact  statement  available  to  any  appropriate 
federal  agency,  interstate  entity,  and  the  pub¬ 
lic,  in  accordance  with  established  Departmen¬ 
tal  practices  and  procedures. 

(2)  Prior  to  or  immediately  after  a  determi¬ 
nation  by  the  Director  that  approval  of  a 
development  and  production  plan  requires  that 
the  procedures  under  the  National  Environmental 
Policy  Act  shall  commence,  the  Director  may 
require  lessees  of  tracts  in  the  vicinity,  for 
which  development  and  production  plans  have 
not  been  approved,  to  submit  preliminary  or 


1-282 


final  plans  for  their  leases. 

(3)  A  determination  by  the  Director  that 
approval  of  a  development  and  production  plan 
requires  ooirmencement  of  the  procedures  under 
the  National  Environmental  Policy  Act  shall 
have  no  effect  upon  the  timeframe  that  a  State 
with  a  coastal  zone  management  program  approved 
pursuant  to  section  306  of  the  Coastal  Zone 
Management  Act  has  to  complete  its  coastal  zone 
consistency  review. 

(f)  After  reviewing  the  record  of  any  public 
hearing  held  with  respect  to  the  approval  of  a 
development  and  production  plan  for  which  an 
environmental  iirpact  statement  is  prepared,  the 
Director  shall  within  60  days  after  the  release 
of  the  final  environmental  inpact  statement, 
approve,  require  modification  of,  or  disapprove 
the  plan.  Where  no  environmental  inpact  state¬ 
ment  is  prepared,  the  Director  shall,  after 
reviewing  all  comments  and  recommendations  sub¬ 
mitted  pursuant  to  paragraphs  (c)(1)  and  (2) 
of  this  section,  approve,  require  modification 
of,  or  disapprove  a  plan  no  later  than  60  days 
after  the  last  day  of  the  comment  period  pro¬ 
vided  in  paragraph  (c)(1)  of  this  section. 

(g) (1)  In  the  evaluation  of  a  development  and 
production  plan,  the  Director  shall  consider 
whether  the  plan  is  consistent  with: 

(1)  The  provisions  of  the  lease? 

(ii)  The  provisions  of  the  Act; 

(iii)  The  provisions  of  regulations  pre¬ 
scribed  under  the  Act,  including  air  quality 
regulations  prescribed  by  the  Secretary  pur¬ 
suant  to  section  5(a)(8)  of  the  Act; 

(iv)  Other  applicable  Federal  laws; 

(v)  Environmental,  safety,  and  health  re¬ 
quirements  ;  and 

(vi)  The  statutory  requirement  to  protect 
property,  natural  resources  of  the  OCS  including 
any  mineral  deposits  (in  areas  leased  or  not 
leased),  and  the  national  security  or  defense. 

(2)  The  Director  shall: 

(i)  Approve  any  plan  which  is  consistent  with 
the  criteria  in  subparagraphs  (g)(l)(i)  through 
(vi)  of  this  section? 

(ii)  Require  the  lessee  to  modify  any  plan 
which  is  inconsistent  with  the  criteria  in 
subparagraphs  (g)(1)  (i)  through  (vi)  of  this 
section;  or 

(iii)  Disapprove  any  plan  if  the  Director 
determines  that: 

(A)  State  concurrence  with  the  applicant's 
coastal  zone  consistency  certification  has  not 
been  received,  the  State's  concurrence  has  not 
been  conclusively  presumed,  or  the  State  objects 
to  the  consistency  certification  and  the  Secre¬ 
tary  of  Commerce  does  not  make  the  determina¬ 
tion  authorized  by  section  307(c) (3) (B) (iii) 
of  the  Coastal  Zone  Management  Act; 

(B)  Operations  threaten  national  security  or 
national  defense;  or 

(C)  Exceptional  geological  conditions  in  the 
lease  area,  exceptional  resource  value  in  the 
marine  or  coastal  environmental,  or  other  ex¬ 


ceptional  circumstances  exist,  and  that  (1) 
implementation  of  the  plan  would  probably  cause 
serious  harm  or  damage  to  life  (including  fish 
and  other  aquatic  life),  to  property,  to  any 
mineral  deposits  (in  areas  leased  or  not 
leased),  to  the  national  security  or  defense, 
or  to  the  marine,  coastal,  or  human  environ¬ 
ments?  (2)  the  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an  acceptable 
extent  within  a  reasonable  period  of  time;  and 

(3)  the  advantages  of  disapproving  the  plan 
outweigh  the  advantages  of  development  and  pro¬ 
duction. 

(3)  The  Director  shall  notify  the  lessee  in 
writing  of  the  reason(s)  for  disapproving  a 
development  and  production  plan  or  for  requiring 
modification  of  a  plan  and  the  conditions  which 
must  be  met  for  plan  approval. 

(h)  The  lessee  may  resubmit  a  development  and 
production  plan,  as  modified,  to  the  Director. 
Within  60  days  following  the  60-day  comment 
period  provided  for  in  paragraph  (c)(1)  of  this 
section,  the  Director  shall  approve  or  disap¬ 
prove  the  modified  plan  based  upon  the  criteria 
in  subparagraphs  (g)(1)  (i)  through  (vi)  of 
this  section. 

(i)  (1)  If  a  development  and  production  plan 
is  disapproved  for  the  sole  reason  that  a  State 
consistency  certification  has  not  been  obtain¬ 
ed,  the  Director  shall  approve  the  plan  upon 
receipt  of  the  concurrence,  at  the  time  when 
concurrence  is  conclusively  presumed,  or  when 
the  Secretary  of  Commerce  makes  a  finding 
authorized  by  Section  307(c) (3) (B) (iii)  of  the 
Coastal  Zone  Management  Act. 

(2)  If  a  development  and  production  plan  is 
disapproved  because  a  State  objects  to  the 
lessee's  coastal  zone  consistency  certifica¬ 
tion,  the  lessee  shall  modify  the  plan  to 
accomodate  the  State's  objection(s)  and  resub¬ 
mit  the  plan  to:  (1)  the  Director  for  review 
pursuant  to  the  criteria  in  subparagraphs  (g) 

(1)  (i)  through  (vi)  of  this  section;  and 

(2)  through  the  Director,  to  the  State  for 
review  pursuant  to  the  Coastal  Zone  Management 
Act  and  the  implementing  regulations  (15  CFR 
930.83  and  930.84).  Alternatively,  the  lessee 
may  appeal  the  State's  objection  to  the  Secre¬ 
tary  of  Commerce  pursuant  to  the  procedures 
described  in  §  307  of  the  Coastal  Zone  Manage¬ 
ment  Act  and  the  implementing  regulations  (sub¬ 
part  H  of  15  CFR  930).  The  Director  shall 
approve  or  disapprove  a  plan,  as  revised,  with¬ 
in  60  days  following  the  60-day  comment  period 
provided  for  in  paragraph  (c)(1)  of  this  sec¬ 
tion. 

(j)  A  modified  development  and  production 
plan  which  has  been  disapproved  pursuant  to 
subsection  (h)  of  this  section  may  be  revised 
in  the  same  manner  as,  and  with  the  same 
information  required  for,  a  new  plan. 

(k)  Development  and  production  plans  disap¬ 
proved  pursuant  to  subparagraph  (g)(2)(iii)  or 
subsection  (h)  of  this  section  are  subject  to 
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the  provisions  of  section  25(h)(2)  of  the  Act 
and  the  implementing  regulations  (30  CFR  250.12 
and  43  CFR  3320.2). 

(1) (1)  The  Director  shall  periodically 
review  the  activities  being  conducted  under  an 
approved  development  and  production  plan.  The 
frequency  and  extent  of  the  Director's  review 
shall  be  based  upon  the  significance  of  any 
changes  in  available  information  and  in  onshore 
or  offshore  conditions  affecting  or  impacted 
by  development  or  production  activities  being 
conducted  pursuant  to  the  plan.  If  the  review 
indicates  that  the  plan  should  be  revised  to 
meet  the  requirements  of  this  Part,  the  Direc¬ 
tor  shall  require  such  revision  pursuant  to 
paragraph  (1)(2)  of  this  section. 

(2)  Proposals  to  revise  an  approved  develop¬ 
ment  and  production  plan,  whether  initiated  by 
the  lessee  or  ordered  by  the  Director,  shall 
be  submitted  to  the  Director  for  approval  in 
the  same  manner  as,  and  with  the  same  informa¬ 
tion  required  for,  a  new  development  and  pro¬ 
duction  plan.  When  the  Director  determines 
that  a  proposed  revision  could  result  in  a 
significant  change  in  the  impacts  previously 
identified  and  evaluated,  the  revision  shall 
be  subject  to  all  of  the  procedures  in  this 
section  except  those  pertaining  to  the  consis¬ 
tency  requirements  of  the  Coastal  Zone  Manage¬ 
ment  Act.  When  the  Director  determines  that  a 
proposed  revision  calls  for  additional  permits, 
the  proposed  revision  shall  be  subject  to  all 
the  procedures  in  this  section.  Information 
copies  of  all  revisions  to  an  approved  plan 
will  be  forwarded  by  the  Director  to  the  recip¬ 
ients  of  the  previously  approved  plan. 

(3)  When  any  revision  to  an  approved  develop¬ 
ment  and  production  plan  is  proposed  by  the 
lessee,  the  Director  may  approve  the  revision 
if  it  is  determined  that  the  revision  is  con¬ 
sistent  with  the  protection  of  the  marine, 
coastal,  and  human  environments  and:  will  lead 
to  greater  recovery  of  oil  and  natural  gas; 
improve  the  efficiency,  safety,  and  environ¬ 
mental  protection  of  the  recovery  operation; 
is  the  only  means  available  to  avoid  substan¬ 
tial  economic  hardship  to  the  lessee;  or  is 
otherwise  not  inconsistent  with  the  provisions 
of  the  Act. 

(m)  Whenever  the  lessee  fails  to  submit  a 
development  and  production  plan  in  accordance 
with  provisions  of  this  section  or  fails  to 

*  comply  with  an  approved  plan,  the  lease  may  be 
cancelled  in  accordance  with  section  (5)(c)  and 
(d)  of  the  Act  and  the  implementing  regulations 
(30  CFR  250.12  and  43  CFR  3320.2). 

(n)  In  order  to  ensure  that  activities  to  be 
carried  out  under  a  proposed  development  and 
production  plan  and  activities  being  carried 
out  under  an  approved  development  and  production 
plan  are  carried  out  in  a  safe  and  environmen¬ 
tally  acceptable  manner,  the  Director  may 
authorize  or  direct  the  lessee  to  conduct  geo¬ 
logical,  geophysical,  or  other  surveys  that  the 


Director  determines  are  necessary  for  evalua- 
uation  of  such  activities.  The  lessee  shall 
give  the  Director,  upon  request  and  without 
cost  to  the  lessor,  copies  of  any  data  obtain¬ 
ed  'as  a  result  of  the  surveys. 

(o)  The  lessee  may  not  drill  any  well  until 
the  Director ' s  approval  of  an  application  for 
permit  to  drill,  filed  in  accordance  with  the 
requirements  of  30  CFR  250.41(a),  has  been 
received.  Permit  applications  must  conform  to 
the  activities  described  in  detail  in  the  re¬ 
lated  approved  development  and  production  plan, 
and  shall  not  be  subject  to  a  separate  State 
coastal  zone  consistency  review. 

(p)  Nothing  in  this  section  shall  be  viewed 
as  limiting  the  lessee's  responsibility  to  take 
appropriate  measures  to  meet  emergency  situa¬ 
tions.  In  such  situations,  the  Director  may 
approve  or  require  departures  from  an  approved 
development  and  production  plan. 

(q)  The  lessee  shall,  contemporaneously  with 
the  submission  to  the  U.S.  Geological  Survey, 
submit  to  the  Federal  Energy  Regulatory  Commis¬ 
sion  that  portion  of  any  development  and  pro¬ 
duction  plan  which  relates  to  production  of 
natural  gas  and  the  facilities  for  transporta¬ 
tion  of  natural  gas. 

[43  FR  3884,  Jan.  27,  1978;  44  FR  53693,  Sept. 
14,  1979;  45  FR  20465,  Mar.  28,  1980;  45  FR 
37818,  June  5,  1980] 

§  250.34-3  Environmental  Report. 

(a)  Environmental  Report  (Exploration).  At 
the  same  time  the  lessee  submits  an  exploration 
plan  to  the  Director,  an  Environmental  Report 
(Exploration)  shall  be  submitted,  except  as 
provided  for  in  §  250.34-l(a)  (2)  (ii) .  The  re¬ 
port  shall  identify  the  name  of  the  lessee  or 
operator  and  the  lease (s)  involved.  The  report 
should  be  in  summary  form  and  shall  include 
information  available  at  the  time  the  related 
exploration  plan  is  submitted  to  the  extent 
that  such  information  is  accurate,  current, 
and  applicable  to  the  geographic  area  and  the 
preposed  activities  covered  by  the  plan.  The 
lessee  shall  refer  to  information  and  data 
contained  in  the  related  plan,  other  Environ¬ 
mental  Reports,  and  other  environmental  analy¬ 
ses  and  impact  statements  prepared  for  the 
geographic  area  by  identifying  the  information 
and  indicating  a  source  for  obtaining  copies 
of  the  cited  materials.  Information  and  data 
which  are  site  specific  or  which  are  developed 
subsequent  to  the  most  recent  environmental 
impact  statement  or  other  environmental  impact 
statements  and  analyses  in  the  immediate  area 
shall  be  specifically  considered.  The  Environ¬ 
mental  Report  (Exploration)  shall  include  the 
follcwing: 

(1)  To  the  extent  that  information  is  not 
contained  in  the  related  exploration  plan,  the 
Environmental  Report  shall  contain: 
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(i)  A  brief  description  of  the  following: 

(A)  The  procedures,  personnel,  and  equipment 
that  are  to  be  used  for  preventing,  reporting, 
and  cleaning  up  spills  of  oil  or  waste  materials 
which  nay  occur  during  the  exploration  activi¬ 
ties,  including  information  on  response  time, 
capacity,  and  location  of  equipment  and  sites 
and  methods  of  disposal; 

(B)  The  location,  size,  number  and  land 
requirements  (including  rights— of— way  and  ease¬ 
ments)  of  onshore  support  and  storage  facili¬ 
ties,  and,  where  possible,  a  timetable 
regarding  the  acquisition  of  lands  and  the  con¬ 
struction  or  expansion  of  any  facilities; 

(C)  The  estimated  number  of  persons  expected 
to  be  errployed  in  support  of  offshore,  onshore, 
and  transportation  activities,  and,  where  pos¬ 
sible,  the  approximate  number  of  new  employees 
and  families  likely  to  move  into  the  affected 
area; 

(D)  The  rncst  likely  travel  routes  for  boat 
and  aircraft  traffic  between  offshore  and 
onshore  facilities,  the  probable  location  of 
onshore  terminals,  and  the  estimated  frequency 
such  routes  will  be  traversed; 

(E)  The  quantity  and  composition  of  solid 
and  liquid  wastes  and  pollutants  likely  to  be 
generated  by  offshore,  onshore,  and  transport 
operations ; 

(F)  Major  supplies,  services,  energy,  water, 
or  other  resources  within  affected  States 
necessary  for  carrying  out  the  related  plan; 

(G)  Environmentally  sensitive  or  potentially 
hazardous  areas ,  including : 

(1)  Site  specific  geology,  e.g. ,  bathymetry, 
seismicity,  extent  and  type  of  bottom  sediments, 
and  geologic  features  which  pose  a  potential 
hazard  to  the  activities  proposed; 

(2)  Historic  patterns  and  other  meteorologi¬ 
cal  conditions  including  storm  frequency  and 
magnitude,  wind  direction  and  velocity,  of  off¬ 
shore  areas;  listing,  where  possible,  the  means 
and  extremes  of  each; 

(3)  Physical  oceanography  including  onsite 
direction  and  velocity  of  currents; 

(4)  Onsite  flora  and  fauna  including  bottom 
commanities,  where  present,  transitory  birds 
and  mammals  that  rrny  be  in  the  area  when 
preposed  activities  are  being  conducted,  iden¬ 
tification  of  endangered  species  and  their  habi¬ 
tats  that  could  be  affected  by  proposed  activi¬ 
ties,  and  typical  fishing  seasons  of  the  area; 

(5)  Environmentally  sensitive  areas  (onshore 
as  well  as  offshore),  e.g.,  refuges,  preserves, 
sanctuaries,  rookeries,  calving  grounds,  and 
areas  of  particular  concern  identified  by  an 
affected  State  pursuant  to  the  Coastal  Zone 
Management  Act  which  may  be  affected  by  the 
proposed  activities;  and 

(6)  Onsite  uses  of  the  area,  e.g. ,  shipping, 
military  use,  recreation,  boating,  and  commer¬ 
cial  fishing; 

(7)  Archeological  and  cultural  resources 
located  within  the  area  that  may  be  disturbed 


by  the  proposed  activities; 

(8)  Existing  and  planned  monitoring  systems 
that  are  measuring  or  will  measure  environmental 
conditions  and  provide  information  and  data  on 
the  impacts  of  activities  in  the  geographic 
areas. 

(ii)  An  assessment  of  the  direct  effects  on 
the  offshore  and  onshore  environments  expected 
to  occur  as  a  result  of  implementation  of  the 
exploration  plan,  expressed  in  terms  of  magni¬ 
tude  and  duration,  with  special  emphasis  upon 
the  identification  and  evaluation  of  unavoid¬ 
able  and  irreversible  impacts  on  the  environ¬ 
ment. 

(iii)  For  leases  in  the  western  Gulf  of 
Mexico,  the  Director,  after  consultation  with 
the  Office  of  Coastal  Zone  Management  and  the 
affected  State(s)  with  (an)  approved  coastal 
zone  management  program(s),  may  limit  the  amount 
of  information  required  to  be  included  in  an 
Environmental  Report  to  those  parts  of  para¬ 
graphs  250. 34-3 (a) (1)  (i)  and  (ii)  of  this  sec¬ 
tion  necessary  for  the  State's  review  and  con¬ 
currence  with  the  consistency  determination, 
considering  operating  conditions,  operating 
experience,  and  existing  facilities  in  the  area 
of  preposed  activities.  The  Director  shall 
advise  the  lessee  of  the  amount  of  information 
required  to  be  included  in  an  Environmental 
Report. 

(2)  Such  other  information  and  data  as  the 
Director  may  require. 

(3)  The  name,  address,  and  telephone  number 
of  an  individual  employee  of  the  lessee  to  whom 
inquiries  by  the  Director  and  the  affected 
State (s)  may  be  made. 

(4)  (i)  For  onshore  activities  directly  asso¬ 
ciated  with  a  proposed  OCS  facility,  the  lessee 
shall  provide  information  on  each  source  of 
air  pollutants,  listing:  The  source;  the  loca¬ 
tion  of  each  source;  the  chemical  composition 
and  quantity  of  air  pollutants;  and  the  fre¬ 
quency  and  duration  of  amissions. 

(ii)  For  each  OCS  facility,  the  lessee  shall 
review  the  requirements  of  §  250.57,  and  shall 
submit  only  that  information,  described  be  lew, 
needed  to  make  the  findings  under  §  250.57: 

(A)(1)  Projected  emissions  from  each  propos¬ 
ed  or  modified  facility  for  each  year  of 
operation,  and  the  basis  for  all  calculations, 
to  include:  (i)  For  each  source:  The  source, 
the  amount  of  the  emission  by  air  pollutant 
expressed  in  tons  per  year,  and  the  frequency 
and  duration  of  emissions;  (ii)  For  each 
facility:  The  facility,  the  total  amount  of 
emissions  by  air  pollutant  expressed  in  tons 
per  year,  and  in  addition,  for  a  modified 
facility  only,  the  incremental  amount  of  total 
emissions  by  air  pollutant  resulting  frexn  the 
new  or  modified  source  or  sources;  (iii)  A 
detailed  description  of  all  processes,  process 
equipment, and  storage  units,  including  infor¬ 
mation  on  fuels  to  be  burned;  (iv)  A  schematic 
drawing  which  identifies  the  location  and  ele- 
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vation  of  each  source;  and  (v)  If  projected 
emissions  are  based  on  the  use  of  emission 
reduction  control  technology,  a  description  of 
the  controls  providing  the  information  required 
by  paragraph  (a) (4) (ii) (D)  of  this  section.  If 
a  mobile  drilling  vessel  has  been  described 
in  an  earlier  Environmental  Report,  the  lessee 
my  reference,  consistent  with  the  limitations 
described  in  paragraph  (a)  of  this  section, 
the  information  in  that  report  pertaining  to 
paragraphs  (a) (4) (ii) (A) (1) (iii) ,  (iv)  and  (v) . 

(2)  The  distance  of  each  proposed  facility 
from  the  mean  high  water  mark  (mean  higher  high 
water  mark  on  the  Pacific  Coast)  of  any  State. 

(B) (1)  The  model  or  models  used  to  determine 
the  effect  on  the  onshore  air  quality  of  emis¬ 
sions  from  each  facility,  or  from  other  facil¬ 
ities  when  required  by  the  Director,  and  the 
results  obtained  through  the  use  of  the  model 
or  models.  The  model  or  models  must  be  approv¬ 
ed  for  use  by  the  Director. 

(2)  The  best  available  meteorological  infor¬ 
mation  and  data  consistent  with  the  model  or 
models  used,  stating  the  basis  for  the  infor¬ 
mation  and  data  selected. 

(C)  The  air  quality  status  of  ary  onshore 
area  where  the  air  quality  is  significantly 
affected  by  projected  emissions  from  each 
facility  proposed  in  the  plan.  The  area  should 
be  classified  as  nonattainment,  attainment,  or 
unclassifiable,  to  include:  The  status  of  each 
area  by  air  pollutant;  the  class  of  attainment 
areas;  and  the  air  pollution  control  agency 
whose  jurisdiction  covers  the  area  identified. 

(D)  The  emission  reduction  control  technol¬ 
ogy  available  to  reduce  emissions,  to  include: 
The  source,  the  emission  reduction  control  tech¬ 
nology;  the  reductions  achieved;  and  the  moni¬ 
toring  system  the  lessee  proposes  to  use  to 
measure  emissions.  If  applicable,  the  lessee 
shall  indicate  which  emission  reduction  con¬ 
trol  technology  the  lessee  believes  consti¬ 
tutes  BACT  and  the  basis  for  that  cpinion. 

(b)  Environmental  Report  (Development /Pro¬ 
duction)  .  At  the  same  time  the  lessee  submits 
a  development  and  production  plan  to  the 
Director,  an  Environmental  Report  (Development/ 
Production)  shall  be  submitted,  except  as  pro¬ 
vided  for  in  §  250. 34-2(a)  (2)  (ii) .  The  report 
shall  identify  the  name  of  the  lessee  or  opera¬ 
tor  and  the  lease(s)  involved.  The  report 
shall  be  as  detailed  as  necessary  to  enable 
identification  and  evaluation  of  the  environ¬ 
mental  consequences  of  the  proposed  activities 
and  shall  include  information  available  at 
the  time  the  related  plan  is  submitted  to  the 
extent  that  such  information  is  accurate,  cur¬ 
rent,  and  applicable  to  the  geographic  area 
and  activities  covered  by  the  plan.  The  les¬ 
see  shall  refer  to  information  and  data  con¬ 
tained  in  the  related  plan,  other  Environmen¬ 
tal  Reports,  and  other  environmental  analyses 
and  inpact  statements  prepared  for  the  geo¬ 
graphic  area  by  identifying  the  information 


and  data  and  indicating  a  source  for  obtain¬ 
ing  copies  of  the  cited  material.  Informa¬ 
tion  and  data  which  are  site-specific  or  which 
are  developed  subsequent  to  the  most  recent 
environmental  impact  statement  or  other  en¬ 
vironmental  inpact  statements  and  analyses  in 
the  immediate  area  shall  be  specifically  con¬ 
sidered.  The  Environmental  Report  (Develop¬ 
ment/Production  )  shall  include  the  follow¬ 
ing: 

(1)  To  the  extent  that  information  is  not 
contained  in  the  related  development  and  pro¬ 
duction  plan,  the  Environmental  Report  shall 
contain: 

(i)  A  brief  description  of  the  following: 

(A)  The  location,  description,  and  size  of 
any  offshore  and,  to  the  maximum  extent  prac¬ 
ticable,  land-based  operations  to  be  conduct¬ 
ed  or  contracted  for  as  a  result  of  the  pro¬ 
posed  activity.  This  shall  include: 

(1)  The  acreage  required  within  a  State  for 
facilities,  rights-of-way,  and  easements; 

(2)  The  means  proposed  for  transportation  of 
oil  and  gas  to  shore,  the  routes  to  be  followed 
by  each  mode  of  transportation,  and  the  esti¬ 
mated  quantities  of  oil  or  gas,  or  both,  to  be 
moved  along  such  routes; 

(3)  An  estimate  of  the  frequency  of  boat  and 
aircraft  departures  and  arrivals,  the  onshore 
location  of  terminals,  and  the  normal  routes 
for  each  mode  of  transportation;  and 

(4)  The  quantities,  types,  and  plans  for 
disposal  of  solid  and  liquid  wastes  and  pollut¬ 
ants  likely  to  be  generated  by  offshore,  on¬ 
shore,  and  transport  operations,  and  regard¬ 
ing  any  wastes  which  may  require  onshore  dis¬ 
posal,  the  means  of  transportation  to  be  used 
to  bring  the  wastes  to  shore,  the  disposal 
methods  to  be  utilized,  and  the  location  of 
onshore  waste  disposal  or  treatment  facili¬ 
ties. 

(B)  The  requirements  for  land,  labor, 
material,  and  energy  for  the  items  identified 
above,  including: 

(1)  The  approximate  number,  timing,  and 
duration  of  employment  of  persons  who  will  be 
engaged  in  onshore  development  and  production 
activities,  and  approximate  number  of  local 
personnel  who  will  be  employed  for  or  in  support 
of  the  development  activities  (classified  by  the 
major  skills  or  crafts  that  will  be  required 
from  local  sources  and  estimated  number  of  each 
such  skill  needed),  and  the  approximate  total 
number  of  persons  who  will  be  employed  during 
the  onshore  construction  activity  and  during 
all  activities  related  to  offshore  development 
and  production; 

(2)  The  approximate  number  of  people  and 
families  to  be  added  to  the  population  of  local 
near-shore  areas  as  a  result  of  the  planned 
development; 

(3)  An  estimate  of  significant  quantities  of 
energy  and  resources  to  be  used  or  consumed, 
including  electricity,  water,  oil  and  gas,  die- 


1-286 


sel  fuel,  aggregate,  or  other  supplies,  which 
my  be  purchased  within  an  affected  State;  and 

(4)  The  types  of  contractors  or  vendors  which 
will  be  needed,  although  not  specifically  iden¬ 
tified,  and  which  may  place  a  demand  on  local 
goods  and  services. 

(C)  A  schedule  setting  forth  specific  near¬ 
shore  and  onshore  development  activities  which 
correspond  to  the  offshore  development  and  pro¬ 
duction  activities  described  in  detail  in  the 
related  plan.  To  the  maximum  extent  possible, 
individal  activities  are  to  be  projected  on  a 
year-to-year  basis.  The  schedule  shall  in¬ 
clude: 

( 1 )  The  sequence  in  which  events  are  expected 
to  be  acconplished; 

(2)  An  estimate  of  the  time  required  to 
conplete  specific  activities; 

(3)  The  month  and  year  that  specific  actions 
are  most  likely  to  occur  onshore  and  offshore; 
and 

(4)  The  month  and  year  that  other  pertinent 
activities  associated  with  development  of 
onshore  and  offshore  facilities  are  likely  to 
be  acconplished. 

(D)  A  description  of  any  environmental  moni¬ 
toring  systems  proposed  for  use  by  the  lessee. 

(E)  A  description  of  the  contingency  plans 
that  are  in  effect  for  the  area  to  be  developed 
together  with  a  discussion  of  the  pollution- 
prevention  and  cleanup  equipment  that  is  or 
will  be  maintained  on  the  drill  site  and  in  the 
area  pursuant  to  a  Regional  Contingency  Plan. 

(F)  A  narrative  description  of  the  existing 
environment,  with  an  emphasis  placed  on  those 
environmental  values  that  nay  be  affected  by 
the  proposed  action.  This  section  shall  contain 
a  description  of  the  physical  environment  of 
the  area  covered  by  the  related  plan.  This 
portion  of  the  report  shall  include  data  and 
information  obtained  or  developed  by  the  lessee 
together  with  other  pertinent  information  and 
data  available  to  the  lessee  from  other  sources. 
The  information  and  data  to  be  included  in  the 
lessee's  report  on  the  environment  shall 
include,  where  appropriate: 

(1)  Surrmary  conclusions  of  cultural  and  his¬ 
torical  resource  surveys  of  the  lease(s)  or 
unit  area; 

(2)  The  seafloor  configuration,  stability, 
foundation  characteristics,  sedimentation,  and 
erosion  potential  at  the  site  of  structural 
conponents  described  in  the  plan; 

(3)  The  seismic  risk  and  conditions  including 
geophysical  high- resolution  surveys  of  sites, 
routes,  and  corridors; 

(4)  The  aquatic  biota,  including  a  descrip¬ 
tion  of  fishery  and  marine  mammal  significance 
and  utilization  of  the  lease  or  unit  area; 

(5)  The  predevelopment  ambient  water  column 
quality  and  tenperature  data  for  incremental 
depths  for  the  area  encompassed  by  the  plan; 

(6)  The  physical  oceanography,  including 
ocean  currents  described  as  to  prevailing 


direction,  seasonal  variations,  and  variations 
at  different  depths  in  the  lease (s)  or  unit 
area; 

(7)  Historic  patterns  and  other  metero logic 
conditions,  including  storm  frequency  and  mag¬ 
nitude,  wind  direction  and  velocity,  and 
ambient  air  quality,  listing,  where  possible, 
the  means  and  extremes  of  each; 

(8)  The  other  uses  of  the  area  such  as  mili¬ 
tary  use  for  national  security  or  defense;  and 

(9)  The  existing  or  planned  monitoring  sys¬ 
tems  that  are  currently  measuring  impacts  of 
activities  on  the  environment  in  the  lease 
sale  area. 

(ii)  An  assessment  of  the  effects  on  the 
environment  expected  to  occur  as  a  result  of 
implementation  of  the  related  plan.  This  sec¬ 
tion  of  the  report  shall  identify  specific 
and  cumulative  impacts  that  may  occur  both 
onshore  and  offshore  and  measures  proposed  to 
mitigate  these  inpacts.  Such  inpacts  shall  be 
quantified  to  the  fullest  extent  possible  and 
shall  be  accumulated  for  all  activities  for 
each  of  the  major  elements  of  the  environment 
(i.e.,  water,  biota,  etc.).  In  every  case, 
inpacts  shall  be  expressed  in  terms  of  magnitude 
and  duration.  The  report  shall  place  special 
emphasis  upon  the  identification  and  evaluation 
of  unavoidable  and  irreversible  impacts  on  the 
environment  and  additional  environmental  moni¬ 
toring  systems  that  may  be  needed  to  provide 
accurate  reporting  of  cumulative  impacts  on  the 
environment. 

(iii)  A  discussion  of  alternatives  to  the 
activities  proposed  that  were  considered  during 
the  development  of  the  related  plan;  for  exam¬ 
ple,  a  comparison  of  development  and  produc¬ 
tion  operations  using  a  bottom-supported  plat¬ 
form  which  extends  above  the  surface  of  the 
ocean  with  a  similar  degree  of  oil  and  gas 
development  using  seafloor  completion  and  pro¬ 
duction  techniques.  Any  significant  differ¬ 
ences  in  the  environmental  impacts  of  the  use 
of  alternative  technologies  shall  be  identi¬ 
fied  and  discussed. 

(iv)  For  leases  in  the  western  Gulf  of  Mex¬ 
ico,  the  Director,  after  consultation  with  the 
Office  of  Coastal  Zone  Management  and  the 
affected  State(s)  with  (an)  approved  coastal 
zone  management  program(s),  may  limit  the 
amount  of  information  required  to  be  included 
in  an  Environmental  Report  (Development/ Produc¬ 
tion)  to  those  parts  of  §  250.34-3(b)  (1)  (i) 
through  (iii)  of  this  section  necessary  for  the 
State's  review  and  concurrence  with  the  consis¬ 
tency  determination,  considering  operating 
conditions,  operating  experience,  and  existing 
facilities  in  the  area  or  proposed  activities. 

(2)  Such  other  information  and  data  as  the 
Director  may  require. 

(3)  The  name,  address,  and  telephone  number 
of  an  individual  enplcyee  of  the  lessee  to  whom 
inquiries  by  the  Director  and  the  affected 
State(s)  may  be  directed. 
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(4) ( i )  For  onshore  activities  directly  asso¬ 
ciated  with  a  proposed  OCS  facility,  the  lessee 
shall  provide  information  on  each  source  of  air 
pollutants,  listing:  The  source;  the  location 
of  each  source;  the  chemical  composition  and 
quantity  of  air  pollutants;  and  the  frequency 
and  duration  of  emissions. 

(ii)  For  each  OCS  facility  the  lessee  shall 
review  the  requirements  of  §  250.57,  and  shall 
submit  only  that  information,  described  below, 
needed  to  make  the  findings  under  §  250.57. 

(A) (1)  Projected  emissions  fran  each  pro¬ 

posed  or  modified  facility  for  each  year  of  op¬ 
eration,  and  the  bases  for  all  calculations,  to 
include:  (i)  For  each  source:  the  source,  the 

amount  of  the  emission  by  air  pollutant  expres¬ 
sed  in  tons  per  year,  and  the  frequency  and 
duration  of  emissions;  (ii)  For  each  proposed 
facility:  The  facility,  the  total  amount  of 

emissions  by  air  pollutant  expressed  in  tons 
per  year,  the  frequency  distribution  of  total 
emissions  by  air  pollutant  expressed  in  pounds 
per  day,  and  in  addition,  for  a  modified  facil¬ 
ity  only,  the  incremental  amount  of  total  emis¬ 
sions  by  air  pollutant  resulting  from  the  new 
or  modified  source  or  sources;  (iii)  A  detail¬ 
ed  description  of  all  processes,  process  equip¬ 
ment,  and  storage  units,  including  information 
on  fuels  to  be  burned;  (iv)  A  schematic  draw¬ 
ing  which  identifies  the  location  and  elevation 
of  each  source;  and  (v)  If  projected  emissions 
are  based  on  the  use  of  emission  reduction  con¬ 
trol  technology,  a  description  of  the  controls 
providing  the  information  required  by  para¬ 
graph  (b) (4) (ii) (D) (1 )  of  this  section. 

(2)  The  distance  of  each  proposed  facility 
from  the  mean  high  water  mark  (mean  higher  high 
water  mark  on  the  Pacific  Coast)  of  any  State. 

(B) (1)  The  model  or  models  used  to  determine 
the  effect  on  the  onshore  air  quality  of  emis¬ 
sions  from  each  facility,  or  from  other  facil¬ 
ities  when  required  by  the  Director,  and  the 
results  obtained  through  the  use  of  the  model 
or  models.  The  model  or  models  must  be  ap¬ 
proved  for  use  by  the  Director. 

(2)  The  best  available  meteorological  infor¬ 
mation  and  data  consistent  with  the  model  or 
models  used,  stating  the  basis  for  the  infor¬ 
mation  and  data  selected. 

(C)  The  air  quality  status  of  ary  onshore 
area  where  the  air  quality  is  significantly 
affected  by  projected  emissions  from  each 
facility  proposed  in  the  plan.  The  area  should 
be  classified  as  nonattainment,  attainment,  or 
unclassifiable  listing:  The  status  of  each  area 
by  air  pollutant;  the  class  of  attainment  areas; 
and  the  air  pollution  control  agency  whose 
jurisdiction  covers  the  area  identified. 

(D) (1)  The  emission  reduction  control  tech¬ 
nology  available  to  reduce  emissions,  listing: 
The  source;  the  emission  reduction  control  tech¬ 
nology;  the  reductions  achieved;  and  the  moni¬ 
toring  system  the  lessee  proposes  to  use  to 
measure  emissions.  If  applicable,  the  lessee 


shall  indicate  which  emission  reduction  con¬ 
trol  technology  the  lessee  believes  consti¬ 
tutes  BACT  and  the  basis  for  that  opinion. 

(2)  The  ownership  of  the  offshore  and  onshore 
offsetting  source  or  sources,  and  the  reduction 
obtainable  from  each  offsetting  source. 

[43  FR  3885,  Jan.  27,  1978;  44  FR  53693,  Sept. 
14,  1979;  45  FR  15143,  Mar.  7,  1980] 

§  250.34-4  Compliance  with  the  National  En¬ 
vironmental  Policy  Act  (NEPA). 

(a)  Prior  to  approval  of  an  exploration  or 
development  and  production  plan,  or  approval  of 
significant  revisions  to  an  approved  explora¬ 
tion  or  development  and  production  plan,  the 
Director  shall  review  the  environmental  inpacts 
of  the  activities  proposed  in  accordance  with 
applicable  policies  and  guidelines  to  determine 
whether  the  proposed  exploration  activities,  or 
development  and  production  activities,  should 
be  approved,  and  whether  approval  of  the  pro¬ 
posed  activities  constitutes  a  major  federal 
action  significantly  affecting  the  quality  of 
the  human  environment  requiring  preparation  of 
an  Environmental  Inpact  Statement  pursuant  to 
Section  102(2) (C)  of  the  National  Environmental 
Policy  Act  and  the  implementing  regulations. 
In  the  preparation  of  documents  that  present 
evaluations  of  the  environmental  inpacts  ex¬ 
pected  to  result  from  the  conduct  of  the  activi¬ 
ties  described  in  the  plan,  the  Director  may 
utilize  information  contained  in  the  lessee's 
Environmental  Report. 

(b)  During  the  review  conducted  in  accordance 
with  subsection  (a)  above,  the  Director  shall 
give  particular  attention  to: 

(1)  The  location  and  design  of  exploration, 
development,  and  production  facilities  which 
are  proposed  for  installation  in  areas  of  high 
seismic  risk  or  seismicity; 

(2)  The  location  and  design  of  exploration, 
development,  and  production  facilities  which 
are  proposed  for  installation  within  or  near 
the  boundary  of  a  marine  sanctuary,  wildlife 
refuge,  or  other  areas  of  high  ecological  sen¬ 
sitivity; 

( 3 )  The  location  of  bottom- founded  struc¬ 
tures  in  areas  of  potentially  hazardous  natural 
bottom  conditions;  and 

(4)  The  use  of  new  or  unusual  technology. 

(c)  An  Environmental  Inpact  Statement  shall 
be  prepared  when  the  Director  determines  that 
the  inpacts  of  activities  described  in  the  new 
or  revised  plan  constitute  a  rrajor  federal 
action  significantly  affecting  the  quality  of 
the  human  environment  and  have  not  been  ade¬ 
quately  considered  in  a  previous  Environmental 
Inpact  Statement.  In  this  regard,  the  Director 
shall  consider: 

(1)  Whether  implementation  of  the  activities 
described  in  the  new  or  revised  plan  would 
require  construction  of  new  onshore  processing, 
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storage,  treatment,  or  transportation  facili¬ 
ties  which  could  have  significant  adverse 
impacts  upon  the  marine,  coastal,  or  human 
environments; 

(2)  Whether  the  cumulative  inpact  of  the 
proposed  activities  have  been  previously  con¬ 
sidered,  or  whether  the  impacts  are  signifi 
cantly  greater  than  those  previously  analyzed; 

and 

(3)  The  likelihood  of  adverse  inpacts  on  the 
marine,  coastal,  or  human  environments  that 
differ  significantly  in  magnitude,  duration,  or 
nature  fran  the  impacts  previously  analyzed. 

(d)  The  Director  shall  declare  the  approval 
of  a  development  and  production  plan  in  any 
area  or  region  (as  defined  by  the  Director)  of 
the  OCS,  except  in  the  western  Gulf  of  Mexico, 
to  be  a  major  federal  action  at  least  once 
pursuant  to  subsection  25(e)  of  the  Act. 

(e)  Where  it  has  been  determined  that  an 
Environmental  Impact  Statement  will  be  pre¬ 
pared,  the  Director  shall  decide  whether  the 
Statement  will  cover  the  activities  described 
in  a  single  development  and  production  plan  or 
those  described  in  a  number  of  such  plans 
covering  an  area  of  the  OCS  where  there  is  a 
liklihood  of  significant  development.  In  the 
preparation  of  an  Environmental  Impact  State¬ 
ment,  the  Director  may  utilize  information  in 
any  relevant  Environmental  Impact  Statement  or 
any  other  document  previously  prepared  during 
or  as  a  result  of  an  environmental  review 
where  that  action  serves  to  reduce  repetition 
and  to  expedite  or  facilitate  the  conduct  and 
completion  of  the  National  Environmental  Policy 
Act  process. 

[43  FR  3887,  Jan.  27,  1978;  44  FR  53693,  Sept. 
14,  1979] 

§  250.35  Effect  of  drilling  or  well  reworking 
on  lease  term. 

(a)  Drilling  or  well  reworking  operations  on 
a  leased  area,  which  have  been  approved  pursuant 
to  the  regulations  in  this  Part,  shall  continue 
the  lease  in  effect  so  long  as  the  drilling  or 
veil  reworking  operations  are  conducted  no  more 
than  90  days  before  the  expiration  of  the 
primary  term.  A  lease  continued  beyond  its 
primary  term  by  production  or  by  drilling  or 
veil  reworking  operations  shall  be  continued  in 
effect  ty  production  or  by  drilling  or  well 
reworking  operations  which  are  commenced  on  or 
before  the  90th  day  after  the  date  of  last 
production  or  on  or  before  the  90th  day  after 
the  date  of  the  completion  of  the  last  drilling 
or  well  reworking  operations.  No  time  lapse  in 
drilling  or  well  reworking  activities  of  greater 
than  90  days  shall  be  deemed  to  be  prompt  and 
efficient  unless  operations  on  the  lease  have 
been  suspended  pursuant  to  §  250.12  of  this 

Part.  ,  . 

(b)  The  provisions  of  this  section  do  not 


affect  the,  lessee's  obligation  to  obtain  the 
Director's  prior  approval  of  a  plan  of  explora¬ 
tion,  or  a  plan  of  development  and  production 
under  §  250.34  of  this  Part,  or  of  a  notice  of 
intention  to  drill  or  rework  a  well  under  §  250. 
36  of  this  Part,  or  of  complying  with  the  other 
provisions  of  the  regulations  in  this  Part. 

[24  FR  9527,  Nov.  28,  1959;  34  FR  13546,  Aug. 
22,  1969;  44  FR  61892,  Oct.  26,  1979] 


§  250.36  Applications  for  permit  to  drill, 
deepen,  or  plug  back. 

(a)  Applications  for  permits  to  drill,  deep¬ 
en,  or  plug  back  wells  must  be  filed  on  Form 
9-331C.  The  Director  shall  advise  the  lessee 
concerning  the  number  of  copies  of  Form  9-331C 
to  be  submitted.  Except  as  provided  in  section 
250.13  of  this  Part,  written  approval  must  be 
received  from  the  Director  prior  to  commencing 
operations . 

(b) (1)  An  application  for  a  permit  to  drill 
must  include  the  following:  the  surface  loca¬ 
tion  and  projected  bet torm-ho le  location  of  the 
well(s) ,  in  feet,  from  the  lease  boundaries; 
the  elevation  of  the  derrick  floor;  the  water 
depth;  the  estimated  depth  to  which  the  well 
will  be  drilled;  the  estimated  depths  to  the 
top  of  significant  marker  formations;  the  es¬ 
timated  depths  at  which  encounters  with  water, 
oil,  gas,  and  mineral  deposits  are  expected; 
the  proposed  blowout-prevention  and  casing  pro¬ 
grams  including  the  size,  weight,  grade,  and 
setting  depth  of  casing  and  the  pressure  rating 
of  blowout  prevention  equipment;  the  estimated 
quantity  of  cement  that  will  be  used;  and  all 
other  information  specified  on  Form  9-331C. 
Information  shall  also  be  furnished  relative 
to:  plans  for  drilling  other  wells  from  the 
same  platform;  plans  for  coring  at  specified 
depths;  plans  for  electrical  and  other  logging 
operations;  ard  such  other  information  as  may 
be  required  by  the  Director. 

(2)  At  least  two  copies  of  the  application 
shall  be  accompanied  by  a  certified  plat,  drawn 
to  a  scale  of  2,000  feet  to  the  inch,  shewing 
the  surface  and  subsurface  location  of  the 
well(s)  to  be  drilled  and  all  the  wells  pre¬ 
viously  drilled  in  the  vicinity  for  which 
information  is  available. 

(c)  An  application  for  a  permit  to  deepen  or 
plug  back  must  include  the  following:  the  pre¬ 
sent  status  of  the  well,  including  the  produc¬ 
tion  string  or  last  string  of  casing;  the  well 
depth;  the  present  productive  zones  and  pro¬ 
ductive  capability;  and  all  other  information 
specified  on  Form  9-331C.  The  application  must 
be  accompanied  by  a  justification  for  and 
details  of  the  proposed  work. 

[34  FR  13548,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20465,  Mar.  28,  1980] 
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§  250.37  Marking  platforms,  structures,  and 
wells. 

(a)  The  lessee  shall  mark  each  drilling  plat¬ 
form  or  structure.  All  markings  shall  include 
the  name  of  the  lessee  or  operator,  the  name 
of  the  area,  the  block  number,  and  the  plat¬ 
form  or  structure  designation.  Letters  and 
figures  not  less  than  12  inches  in  height  are 
to  be  used  and  the  markings  are  to  be  placed  on 
the  diagonal  comers  of  the  platform  or  struc¬ 
ture. 

(b)  Each  well  must  be  clearly  identified  by  a 
sign  containing  the  well  number  and  the  OCS 
lease  number. 

(c)  The  lessee  shall  preserve  these  markings 
and  signs  in  good  repair. 

[19  FR  2658,  May  8,  1954;  34  FR  13546,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979;  45  FR  20465, 
Mar.  28,  1980] 

§  250.38  Well  records. 

(a)  The  lessee  shall  keep  at  its  field  head¬ 
quarters,  or  at  other  locations  conveniently 
available  to  the  Director,  accurate  and  complete 
records  for  each  well  and  of  all  well  opera¬ 
tions,  including;  production,  drilling,  log¬ 
ging,  directional  well  surveys,  casing,  perfo¬ 
rating,  safety  devices,  redrilling,  deepening, 
repairing,  cementing,  alterations  to  casing, 
plugging,  and  abandoning.  The  records  shall 
contain;  a  description  of  any  unusual  malfunc¬ 
tion,  condition,  or  problem;  all  the  formations 
penetrated;  the  content  and  character  of  oil, 
gas,  and  other  mineral  deposits  and  water  in 
each  formation;  the  kind,  weight,  size,  grade, 
and  setting  depth  of  casing;  and  all  other 
information  required  by  the  Director. 

(b) (1)  Upon  request  by  the  Director,  the 
lessee  shall  inmediately  transmit  copies  of  the 
records  of  any  of  the  well  operations  specified 
in  paragraph  (a)  of  this  section.  In  any  event, 
the  lessee  shall,  within  30  days  after  corrple- 
tion  of  any  well,  transmit  to  the  Director 
duplicate  copies  of  the  records  of  all  opera¬ 
tions  on,  or  attached  to.  Form  9-330  (see 
section  250.95  of  this  Part).  When  operations 
are  suspended,  or  tenporarily  prohibited,  the 
lessee  shall,  within  30  days  after  the  suspen¬ 
sion  or  temporary  prohibition  or  conpletion  of 
any  further  operations,  transmit  to  the  Direc¬ 
tor  duplicate  copies  of  the  records  of  all 
operations  conducted  during  the  suspension  or 
tenporary  prohibition  on,  or  attached  to.  Form 
9-330  or  Form  9-331  (see  §§  250.92  and  250.95 
of  this  Part),  as  appropriate. 

(2)  Upon  request  by  the  Director,  the  lessee 
shall  submit  paleontological  reports  identify¬ 
ing  microscopic  fossils  ky  depth  unless  washed 
sairples  of  drill  cuttings,  normally  maintained 
by  the  lessee  for  paleontological  determina¬ 
tions,  are  made  available  to  the  Director  for 


inspection. 

(3)  Upon  request  by  the  Director,  the  lessee 
shall  furnish  copies,  in  a  manner  and  form 
prescribed  by  the  Director,  of  the  daily  drill¬ 
ing  report  and  a  plat  showing  the  location, 
designation,  and  status  of  all  wells  on  the 
leased  lands. 

(4)  Upon  request  by  the  Director,  the  lessee 
shall  furnish  legible,  exact  copies  of  service 
conpany  reports  on  cementing,  perforating, 
acidizing,  analyses  of  cores,  or  other  similar 
services . 

(c)  If  the  Director  determines  that  circum¬ 
stances  warrant,  the  lessee  shall  submit  any 
other  reports  and  records  of  operations,  in 
the  manner  and  form  prescribed  by  the  Direc¬ 
tor. 

[34  FR  13546,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20465,  Mar.  28,  1980] 

§  250.39  Tests,  surveys,  and  samples. 

(a)  The  lessee  shall  make  adequate  tests  or 
surveys,  in  a  manner  acceptable  to  the  Director 
and  without  cost  to  the  lessor,  to  determine; 
the  reservoir  energy;  the  presence,  quantity, 
and  quality  of  oil,  gas,  sulphur,  other  mineral 
deposits,  or  water,  the  amount  and  direction  of 
deviation  of  any  well  from  the  vertical;  and 
the  formation,  casing,  tubing,  and  other  pres¬ 
sures  . 

(b)  The  lessee  shall  take  formation  sanples 
or  cores  to  determine  the  identity,  fluid  con¬ 
tent,  and  character  of  any  formation,  in  accor¬ 
dance  with  requirements  prescribed  by  the  Di¬ 
rector  in  the  approval  of  the  notice  to  drill 
or  redrill  any  well. 

[19  FR  2658,  May  8,  1954;  34  FR  13546,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.40  Directional  survey. 

(a)  An  angular  deviation  and  directional  sur¬ 
vey  shall  be  made  from  the  surface  to  the  total 
depth  of  each  well. 

(b)  The  Director,  at  the  request  of  an  owner 
of  an  adjoining  lease,  may  furnish  a  copy  of 
the  directional  survey  to  the  owner  of  an 
adjoining  lease. 

[19  FR  2658,  May  8,  1954;  34  FR  13546,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.41  Control  of  wells. 

(a)(1)  The  lessee  shall  take  all  necessary 
precautions  to  keep  its  wells  under  control  at 
all  times.  The  lessee  shall  only  utilize  per¬ 
sonnel  who  are  trained  and  corrpetent  to  drill 
and  operate  wells,  and  shall  utilize  and  main¬ 
tain  materials  and  properly  designed  pressure 
fittings  and  equipment  necessary  to  assure  the 
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safety  of  operating  conditions  and  procedures. 
Casing,  cementing,  drilling  mud,  and  blcwout 
prevention  programs  for  well  drilling  opera¬ 
tions  shall  take  into  account  the  depths  at 
which  various  fluid-  or  mineral-bearing  forma¬ 
tions  are  expected  to  be  penetrated,  the  for¬ 
mation  fracture  gradients  and  pressure  expected 
to  be  encountered,  and  other  pertinent  geologic 
and  engineering  information  and  data  about  the 
area. 

(2)  The  lessee  shall  case  and  cement  all 
wells  with  a  sufficient  number  of  strings  of 
casing  in  a  manner  necessary  to:  prevent 
release  of  fluids  from  any  stratum  through  the 
well  bore  (directly  or  indirectly)  into  the 
sea;  prevent  communication  between  separate 
hydrocarbon-bearing  strata  (except  strata  ap¬ 
proved  for  commingling)  and  between  hydrocar¬ 
bon- and  water-bearing  strata;  protect  fresh¬ 
water  strata  from  contamination;  support 
unconsolidated  sediments;  and  otherwise  provide 
a  means  of  control  of  the  formation  pressures 
and  fluids.  The  lessee  shall  install  casing 
strong  enough  to  withstand  collapse,  bursting, 
tensile  and  other  stresses.  The  casing  shall 
be  cemented  in  a  manner  which  will  anchor  and 
support  the  casing.  Safety  factors  in  the 
casing  program  design  shall  be  of  sufficient 
magnitude  to  provide  optimum  well  control  dur¬ 
ing  drilling  and  to  assure  safe  operations 
for  the  life  of  the  well.  The  lessee  shall 
install  structural  or  drive  casing  to  provide 
hole  stability  for  the  initial  drilling  opera¬ 
tion.  A  conductor  string  of  casing  (the  first 
string  run  other  than  any  structural  or  drive 
casing)  must  be  cemented  with  a  volume  of 
cement  sufficient  to  circulate  back  to  the 
seafloor,  however,  if  authorized  by  the  Direc¬ 
tor,  cement  may  be  washed  out  or  displaced  to 
a  specified  depth  be lew  the  seafloor  to  facil¬ 
itate  casing  removal  upon  well  abandonment. 
All  subsequent  strings  must  be  securely  ce¬ 
mented. 

(3)  The  lessee  shall  maintain,  readily 
accesible  for  use,  quantities  of  drilling  mud 
sufficient  to  assure  well  control.  The  lessee's 
testing  procedures,  characteristics,  and  use  of 
drilling  mud  and  conduct  of  related  drilling 
procedures  shall  prevent  blowouts  or  other  loss 
of  well  control.  Mud  testing  equipment  and  nud 
volume  measuring  devices  shall  be  maintained  in 
an  operable  condition  at  all  times,  and  nud 
tests  shall  be  performed  frequently  and  recorded 
an  the  driller's  log. 

(4)  The  lessee  shall  install,  use,  and  test 
blowout  preventers  and  related  well-control 
equipment  in  a  manner  necessary  to  prevent  blow¬ 
outs.  In  no  event  shall  the  lessee  conduct 
drilling  below  the  conductor  string  of  casing 
until  the  installation  of  at  least  one  remotely 
controlled  blowout  preventer  and  equipment  for 
circulating  drilling  fluid  to  the  drilling 
structure  or  vessel.  Blowout  preventers  and 
related  well-control  equipment  shall  be  pres¬ 


sure  tested  when  installed,  after  each  string 
of  casing  is  cemented  and  at  other  times  pre¬ 
scribed  by  the  Director.  Blowout  preventers 
shall  be  activated  frequently  to  test  for  prop¬ 
er  functioning.  All  blowout-preventer  tests 
shall  be  recorded  on  the  driller’s  log. 

(b)  After  wells  are  completed,  the  lessee 
shall  take  all  necessary  steps  to  prevent  blow¬ 
outs,  and  the  lessee  shall  immediately  take 
whatever  action  is  required  to  bring  under 
control  any  well  over  which  control  has  been 
lost.  For  wells  capable  of  flowing  oil,  gas, 
or  formation  fluids,  the  lessee  shall  install 
and  maintain  in  operating  condition  subsurface- 
safety  devices.  For  all  producing  wells  in¬ 
cluding  wells  not  capable  of  flowing  oil,  gas, 
or  formation  fluids,  the  lessee  shall  install 
and  maintain  surface  safety  valves  with  auto¬ 
matic  shutdown  controls  and  shall  conduct  tests 
or  surveys  designed  to  determine  the  effects 
of  corrosive  or  erosive  substances  on  well  and 
production  equipment.  The  lessee  shall,  as  pre¬ 
scribed  by  the  Director,  periodically  test  and 
inspect  all  devices  and  equipment,  and  shall 
record  the  results  of  all  tests. 

[34  FR  13546,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20465,  Mar.  28,  1980] 

§  250.42  Treatment  of  production. 

The  lessee  shall  put  into  marketable  condi¬ 
tion,  if  commercially  feasible,  all  products 
produced  from  the  leased  land.  In  calculating 
the  royalty  payment,  the  lessee  may  not  deduct 
the  costs  of  treatment. 

[19  FR  2658,  May  8,  1954;  34  FR  13546,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.43  Pollution  and  waste  disposal. 

(a) (1)  The  lessee  shall  not  pollute  the  land 
or  water,  harm  or  damage  fish  and  other  aquatic 
life,  or  allow  extraneous  matter  to  enter  and 
damage  any  mineral-  or  water-bearing  formation. 

(2)  The  lessee  shall  dispose  of  all  waste 
material  in  a  manner  approved  by  the  Director. 

(3)  All  spills  or  leakage  of  oil  or  waste 
materials  shall  be  recorded  by  the  lessee  and 
shall  be  reported  to  the  Director.  All  spills 
or  leakage  of  oil  or  waste  materials  of  a  size 
or  quantity  specified  by  the  appropriate  agent 
of  the  Federal  Government  under  the  pollution- 
contingency  plan  shall  be  reported  also  by  the 
lessee,  without  delay,  to  the  agent  specified 
in  the  plan. 

(b) (1)  When  pollution  occurs  as  a  result  of 
operations  conducted  ty  or  cam  behalf  of  the 
lessee,  and  the  pollution  damages  or  threatens 
to  damage  life  (including  fish  and  other  aquatic 
life),  property,  any  mineral  deposits  (in  areas 
leased  or  not  leased),  or  the  marine,  coastal, 
or  human  environment,  the  control  and  total 
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removal  of  the  pollution  shall  be  at  the  expense 
of  the  lessee. 

(2)  Upon  failure  of  the  lessee  to  control  and 
remove  the  pollution,  the  Director,  in  coopera¬ 
tion  with  other  appropriate  agencies  of  Fed¬ 
eral,  State,  and  local  governments,  or  in 
cooperation  with  the  lessee,  or  both  shall  have 
the  right  to  control  and  remove  the  pollution 
in  accordance  with  any  established  pollution- 
contingency  plan  for  combating  oil  spills,  or 
by  other  means,  at  the  expense  of  the  les¬ 
see.  Such  action  shall  not  relieve  the  les¬ 
see  of  any  responsibility  provided  for  in  the 
pollution-contingency  plan  or  otherwise  pro¬ 
vided  by  law. 

(c)  The  lessee’s  liability  shall  be  governed 
by  applicable  law,  including  the  Offshore  Oil 
Spill  Pollution  Fund  provisions  of  Title  III 
of  the  Act. 

[34  FR  13547,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.44  Borehole  abandonment. 

The  lessee  shall  promptly  plug  and  abandon 
any  borehole  on  the  leased  land  that  the  Direc¬ 
tor  determines  is  no  longer  useful.  However, 
no  well  shall  be  abandoned  until  its  lack  of 
capacity  for  further  profitable  production  of 
oil,  gas,  or  sulphur  has  been  demonstrated  to 
the  satisfaction  of  the  Director.  Before  aban¬ 
doning  a  well  that  has  been  capable  of  pro¬ 
ducing  oil  or  gas  in  paying  quantities,  the 
lessee  shall  submit  to  the  Director  for  a 
statement  containing  the  reasons  for  abandon¬ 
ment  and  detailed  plans  for  carrying  out  the 
necessary  work  (see  §  250.92  of  this  Part).  A 
well  may  be  abandoned  oily  after  receipt  of 
written  approval  by  the  Director.  No  well 
shall  be  plugged  if  the  plugging  operation 
would  jeopardize  safe  and  economic  operations 
of  nearby  wells.  The  manner  and  method  of 
plugging  mast  be  approved  or  prescribed  by  the 
Director.  Equipment  shall  be  removed,  and  prem¬ 
ises  at  the  site  properly  conditioned  immedi¬ 
ately  after  plugging  operations  are  completed. 

Drilling  equipment  shall  not  be  removed  from 
any  suspended  drilling  operation  without  taking 
adequate  measures,  as  approved  or  prescribed  by 
the  Director,  to  protect  life  (including  fish 
and  other  aquatic  life),  property,  any  mineral 
deposits  (in  areas  leased  or  not  leased),  and 
the  marine,  coastal,  or  human  environment. 

[19  FR  2658,  May  8,  1954;  34  FR  13546,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.45  Accidents,  fires,  and  malfunctions. 

(a)(1)  In  the  conduct  of  all  its  operations, 
the  lessee  shall  take  all  steps  necessary  to 
prevent  accidents  and  fires.  The  lessee  shall 
immediately  notify  the  Director  of  all  serious 


accidents,  any  death  or  serious  injury,  and  all 
fires  connected  with  any  activity  or  operation 
pursuant  to  the  lease.  For  the  purpose  of  this 
section,  a  serious  injury  is  one  resulting  in 
absence  from  work  for  72  or  more  hours. 

(2)  Within  10  days  of  all  serious  accidents, 
the  lessee  shall  submit  a  written  report  on  any 
death  or  serious  injury  and  on  all  fires  con¬ 
nected  with  any  activity  or  operation  pursuant 
to  the  lease. 

(b)  The  lessee  shall  notify  the  Director  of 
any  other  unusual  condition,  problem,  or  mal¬ 
function  connected  with  any  activity  or  opera¬ 
tion  pursuant  to  the  lease  within  24  hours  of 
its  occurrence. 

[34  FR  13547,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979;  45  FR  20465,  Mar.  28,  1980] 

§  250.46  Safe  and  workmanlike  operations. 

(a)  The  lessee  shall  perform  all  operations 
in  a  safe  and  workmanlike  manner  and  shall 
maintain  all  equipment  in  a  safe  condition  for 
the  protection  of  the  lease  and  associated 
facilities,  for  the  health  and  safety  of  all 
persons,  and  for  the  preservation  and  conserva¬ 
tion  of  property  and  the  environment. 

(b)  The  lessee  shall  immediately  take  all 
necessary  precautions  to  control,  remove,  or 
otherwise  correct  any  hazardous  oil  and  gas 
accumulations  or  other  health,  safety,  or  fire 
hazard. 

[34  FR  13547,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.47  Sales  contracts. 

The  lessee  shall  file  with  the  Director, 
within  30  days  after  their  effective  date,  a 
copy  of  all  contracts,  including  all  contract 
modifications  (e.g.,  amendments  and  termina¬ 
tions),  for  the  disposal  of  lease  products. 
Nothing  in  any  such  contract  shall  be  construed 
or  accepted  as  modifying  any  of  the  provisions 
of  the  lease. 

[34  FR  13547,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.49  Royalty,  net  profits  share,  and  rent¬ 
al  payments. 

As  specified  under  the  provisions  of  the 
lease,  the  lessee  shall  pay  all  rental  when  due, 
and  shall  pay  in  value  or  deliver  in  production 
all  royalties  and  net  profit  shares  in  the 
amounts  of  value  or  production  determined  by 
the  Director  to  be  due.  Payment  of  rentals, 
royalties,  and  net  profit  shares  in  value  shall 
be  by  electronic  transfer  of  funds  or  by  check 
or  draft  on  a  solvent  bank  or  by  money  order 
drawn  to  the  order  of  the  U.S.  Geological 
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Survey.  Failure  to  make  timely  payment  of 
rental,  royalty,  or  net  profit  share  will 
result  in  the  collection  of  the  amount  due  plus 
interest  from  the  date  due  until  the  date  of 
payment.  Interest  shall  be  calculated  at  the 
average  of  the  highest  rate  for  commercial  and 
finance  company  paper  of  maturities  of  180  days 
or  less  obtaining  on  each  of  the  days  incurred 
within  the  period  for  which  interest  is  due. 
Such  failure  may  also  result  in  the  initiation 
of  enforcement  proceedings. 

[21  FR  4668,  June  27,  1956;  34  FR  13546,  Aug. 
22,  1969;  44  FR  61892,  Oct.  26,  1979] 

§  250 . 50  Authority  and  requirements  for  uniti¬ 
zation. 

(a)  Unitization  may  be  required  or  approved 
by  the  Director  for  the  prevention  of  waste  and 
the  conservation  of  the  natural  resources  of 
the  OCS,  and  for  the  protection  of  correlative 
rights  therein,  including  the  protection  of 
Federal  royalty  interests.  Unitization  may  be 
required  or  approved  for  exploration,  develop¬ 
ment,  and/or  production.  Lessees  may  agree 
among  themselves  to  unitization,  subject  to 
the  Director's  approval  (voluntary  unitiza¬ 
tion)  ,  or  the  Director  may  impose  unitization 
on  the  initiation  of  one  or  more  lessees  or  on 
the  Director's  own  initiative  (compulsory  unit¬ 
ization)  . 

(b)  A  unit  area  shall  include  the  minimum 
number  of  leases  or  segregated  portions  of 
leases  required  to  permit  one  or  more,  or  a 
portion  of  one  or  more,  mineral  reservoirs  or 
potential  hydrocarbon  accumulations  to  be 
served  by  an  optimal  number  of  artificial 
islands,  installations,  or  other  devices  neces¬ 
sary  for  the  efficient  exploration  for  or 
development  and  production  of  oil  and  gas  or 
other  minerals.  The  Director  shall  condition¬ 
ally  approve  the  development  and  production  of 
unitized  substances  on  the  lessees '  acceptance 
of  any  necessary  adjustment  in  the  unit  area. 
Procedures  for  adjustment  of  a  unit  area  shall 
be  set  forth  in  the  unit  agreement. 

(c)  Unitization  may  not  be  required  or  ap¬ 
proved  by  the  Director  until  he  finds  that  the 
delineation  of  any  reservoir  or  any  potential 
hydrocarbon  accumulation  has  been  reasonably 
established. 

(d)  A  unit  agreement  shall  provide  for  the 
appointment  of  a  unit  operator  and  the  alloca¬ 
tion  of  costs  and  benefits  to  the  unitized 
leases.  In  the  absence  of  an  agreed  basis  for 
the  allocation  of  costs  and  benefits,  or  under 
unitization  required  by  the  Director,  costs  and 
benefits  shall  be  allocated  on  an  equitable 
basis  determined  by  the  Director,  as  supported 
by  the  record  compiled  in  accordance  with  30 
CFR  250.51. 

(e)  Drilling,  production,  and  well  reworking 
operations  performed  in  accordance  with  a  unit 


agreement  shall  be  deemed  to  be  performed  for 
the  benefit  of  all  leases  or  segregated  portions 
of  leases  that  are  subject  to  the  unit  agree¬ 
ment.  Plans  may  provide  for  the  cessation  of 
actual  drilling  activities  for  a  reasonable 
period  between  the  discovery  and  delineation 
of  one  or  more  reservoirs  and  the  initiation  of 
actual  development  and  production  to  allow  for 
the  expeditious  design,  fabrication,  and 
installation  of  artificial  islands,  installa¬ 
tions,  and  other  devices  needed  for  development 
and  production  operations.  When  plans  that 
call  for  the  cessation  of  drilling  prior  to 
actual  production  involve  one  or  more  leases 
beyond  their  primary  term,  the  plans  shall  be 
accompanied  by  a  request  and  supporting  justi¬ 
fication  for  a  suspension  of  operations  or 
production  pursuant  to  30  CFR  250.12. 

(f)  A  unit  agreement  shall  be  effective  on 
the  date  specified  in  the  unit  agreement  and 
shall  terminate  when  unitized  substances  are  no 
longer  being  produced  or  drilling  or  well 
reworking  operations  are  no  longer  being  con¬ 
ducted  under  the  unit  agreement,  unless  the 
Director  has  ordered  or  approved  a  suspension 
of  operations  or  production  pursuant  to  30  CFR 
250.12. 

(g) (1)  A  lease  embracing  OCS  submerged  lands 
that  are  part  within  and  part  outside  of  a  unit 
area  shall  be  segregated  into  separate  leases 
as  to  the  portion  committted  to  the  unit  agree¬ 
ment  and  the  portion  not  committed,  and  the 
terms  of  such  lease  shall  apply  separately 
to  such  segregated  portions  as  of  the  effective 
date  of  unitization.  A  lease,  including  the 
segregated  unitized  portion  of  a  lease,  shall 
continue  in  force  for  the  term  of  the  lease  and 
as  long  thereafter  as  it  remains  subject  to  an 
approved  unit  agreement. 

(2)  A  segregated  portion  of  a  lease  which  is 
not  subject  to  a  unit  agreement  may  be  main¬ 
tained  after  the  effective  date  of  unitization 
only  for  the  term  provided  in  the  lease.  Drill¬ 
ing,  production,  or  well  reworking  within  the 
unit  area  shall  not  be  for  the  benefit  of  an 
excluded  lease  or  the  excluded  segregated  por¬ 
tion  of  a  lease. 

(h)  Upon  the  expiration  or  termination  of  a 
unit  agreement  or  when  there  is  an  adjustment 
of  a  unit  area  that  results  in  the  elimination 
of  a  lease  or  a  portion  of  a  lease  from  the 
unit  agreement,  each  lease  or  segregated  portion 
of  a  lease  that  was  but  is  no  longer  subject  to 
the  unit  agreement  shall  expire  unless;  (1)  Its 
initial  term  has  not  expired,  (2)  drilling, 
production,  or  well  reworking  operations  are 
underway  on  the  lease  or  portion  of  a  lease,  or 
(3)  a  suspension  of  production  or  operations 
has  been  ordered  or  approved  for  the  lease  or 
portion  of  a  lease  pursuant  to  30  CFR  250.12. 

(i)  When  a  lease  or  a  segregated  portion  of  a 
lease  subject  to  a  unit  agreement  is  beyond  the 
initial  fixed  term  of  the  lease  and  unitized 
substances  are  not  being  produced,  the  lease  or 
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segregated  portion  of  a  lease  shall  expire 
unless:  (1)  The  unit  operator  conducts  a  con¬ 
tinuous  drilling  or  well  reworking  program 
designed  to  develop  or  restore  the  production 
of  unitized  substances,  or  (2)  a  suspension  of 
operations  has  been  ordered  or  approved  in 
accordance  with  30  CFR  250.12. 

( j)  If  a  lease  issued  prior  to  May  2,  1980, 
is  included  in  a  unit  agreement,  the  provisions 
of  §  250.50(g)  shall  not  apply  without  the 
consent  of  the  lessee.  If  ary  such  lease  is 
subject  in  whole  or  part  to  unitization,  the 
entire  lease  shall  continue  in  force  for  the 
term  provided  in  the  lease  and  as  long  there¬ 
after  as  the  lease  or  a  portion  thereof  remains 
part  of  the  unit  area  and  as  long  as  there  are 
operations  within  the  unit  area  which  serve  to 
continue  the  lease  in  effect. 

[29  FR  4563,  Mar.  31,  1964;  34  FR  13547,  Aug. 
22,  1969;  45  FR  20465,  Mar.  28,  1980;  45  FR 
29285,  May  2,  1980] 

§  250.51  Procedures  for  unitization. 

§  250.51-1  Voluntary  unitization. 

(a)  Lessees  seeking  approval  of  unitization 
shall  draft  a  unit  agreement  conforming  to  the 
model  unit  agreement.  For  good  cause  the 
Director  may  require  or,  upon  request,  approve 
a  variation  from  the  model  unit  agreement.  Any 
request  for  variation  shall  be  made  at  the  time 
the  preposed  unit  agreement  is  submitted  to  the 
Director  for  approval  and  shall  include  an 
explanation  of  the  reasons  for  the  variation. 
If  the  Director  requires  a  variation  from  the 
model  unit  agreement,  lessees  shall  be  so 
informed  at  the  time  approval  is  given  for  a 
preposed  unit  agreement  or  at  the  time  an  order 
requiring  unitization  is  issued. 

(b)  Lessees  who  seek  approval  of  a  unit 
agreement  shall  file  a  request  with  the  Director 
acconpanied  by  a  proposed  unit  agreement  con¬ 
forming  to  the  rrodel  unit  agreement,  and  by 
the  supporting  geological  and  geophysical  data 
and  any  other  information  that  may  be  necessary 
to  shew  that  the  proposed  unitization  meets  the 
criteria  of  30  CFR  250.50.  If  the  Director 
approves  the  proposed  unit  agreement,  lessees 
shall  execute  the  unit  agreement  and  file  with 
the  Director  a  counterpart  in  triplicate  exe¬ 
cuted  by  each  lessee.  Where  all  lessees  of  the 
proposed  unit  area  have  executed  the  unit  agree¬ 
ment,  the  Director  may  issue  an  order  or  orders 
approving  unitization  if  he  finds  that  unitiza¬ 
tion  would  be  in  accordance  with  30  CFR  250.50. 

[29  FR  4563,  Mar.  31,  1964;  34  FR  13547,  Aug. 
22,  1969;  38  FR  10001,  Apr.  23,  1973;  45  FR 
29285,  May  2,  1980] 


§  250.51-2  Compulsory  unitization. 

(a)  If  the  Director  requires  unitization  on 
his  own  initiative  or  in  conjunction  with  an 
application  for  approval  of  unitization  by  less 
than  all  lessees  of  the  proposed  unit  area, 
unitization  shall  be  irtposed  according  to  a 
unitization  plan  which  shall: 

(1)  Conform  to  the  model  unit  agreement, 
unless  good  cause  exists  for  variation  from  the 
model  unit  agreement  and  the  reasons  for  the 
variation  are  stated  in  writing;  and 

(2)  Conform  to  any  proposed  unit  agreement 
executed  by  less  than  all  of  the  lessees,  unless 
good  cause  exists  for  variation  from  the  pro¬ 
posed  unit  agreement  and  the  reasons  for  the 
variation  are  stated  in  writing. 

(b) (1)  Lessees  who  seek  compulsory  unitiza¬ 
tion  shall  file  a  request  with  the  Director 
accompanied  by  a  preposed  unit  agreement  con¬ 
forming  to  the  model  unit  agreement,  together 
with  supporting  geological  and  geophysical  data 
and  any  other  information  that  may  be  neces¬ 
sary,  to  shew  that  unitization  meets  the  cri¬ 
teria  of  30  CFR  250.50.  The  proposed  unit 
agreement  shall  include  a  counterpart  in  trip¬ 
licate  executed  by  each  lessee  seeking  compul¬ 
sory  unitization.  Lessees  seeking  conpulsory 
unitization  shall  serve  copies  of  the  request 
and  executed  counterparts  of  the  proposed  unit 
agreement  on  the  nonconsenting  lessees. 

(2)  If  the  Director  initiates  conpulsory 
unitization,  the  Director  shall  serve  notice  on 
all  lessees  of  the  proposed  unit  area  with  a 
copy  of  the  proposed  unit  agreement  or  unitiza¬ 
tion  plan  and  a  statement  of  reasons  for  the 
proposed  unitization. 

(c) (1)  The  Director  may  not  require  compul¬ 
sory  unitization  unless  he  has  first  provided 
reasonable  notice  and  an  opportunity  for  a 
hearing  to  all  lessees  of  he  proposed  unit 
area.  Any  lessee  of  the  proposed  unit  area 
may  request  a  hearing  within  30  days  of  ser¬ 
vice  of  notice  by  the  Director  or  service  of  a 
request  for  compulsory  unitization  by  a  les¬ 
see. 

(2)  No  hearing  may  be  held  pursuant  to  this 
paragraph  until  at  lease  30  days  written  notice 
in  advance  of  the  hearing  has  been  provided. 
The  Director  shall  afford  all  lessees  of  the 
proposed  unit  area  an  opportunity  to  submit 
views  orally  and  in  writing  and  to  question 
those  seeking  compulsory  unitization.  Adjudi¬ 
catory  procedures  are  not  required,  but  the 
decision  of  the  Director  shall  be  based  upon  a 
record  of  the  hearing  including  any  written 
information  made  a  part  of  the  record.  A 
party  to  a  hearing  may,  at  its  cwn  expense, 
cause  a  verbatim  transcript  to  be  made  by  a 
court  reporter.  If  a  verbatim  transcript  is 
made,  three  copies  of  the  transcript  shall  be 
provided  to  the  Direcrtor  without  charge  within 
10  days  of  the  date  of  the  hearing. 

(d)  The  Director  may  issue  an  order  or  orders 
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that  require  or  disapprove  ccrrpulsory  unitiza¬ 
tion  or  approve  or  disapprove  voluntary  uniti¬ 
zation.  Any  such  order  shall  include  a  state¬ 
ment  of  reasons.  The  final  order  of  the  Direc¬ 
tor  or  his  delegate  may  be  appealed  in  accor¬ 
dance  with  30  CFR  Part  290. 

[29  FR  4563,  Mar.  31,  1964;  34  FR  13547,  Aug. 
22,  1969;  38  FR  10001,  Apr.  23,  1973;  45  FR 
29285,  May  2,  1980] 

§  250.52  Pooling  or  drilling  agreements. 

(a)  Pooling  or  drilling  agreements  may  be 
made  between  lessees  for  the  purpose  of: 

(1)  Utilizing  a  common  drilling  site  to  ex¬ 
plore,  develop,  or  produce  adjacent  or  adjoin¬ 
ing  tracts; 

(2)  Permitting  lessees  or  pipeline  companies 
to  enter  into  contracts  involving  a  number  of 
tracts  sufficient  to  justify  operations  on  a 
large  scale  for  the  exploration  for  and 
development,  production,  or  transportation  of 
oil  and  gas  or  other  minerals,  or  to  finance 
these  operations;  or 

(3)  For  other  purposes  in  the  interest  of 
conservation. 

(b)  A  pooling  or  drilling  agreement  shall  not 
be  deemed  to  affect  the  requirements  for  drill¬ 
ing,  production,  or  well  reworking  operations 
set  out  in  the  Act,  the  regulations,  or  the 
lease. 

(c)  Pooling  and  drilling  agreements  shall  be 
filed  with  the  Director,  in  conjunction  with  a 
development  and  production  plan  approved  under 
30  CFR  250.34-2. 

[29  FR  4563,  Mar.  31,  1964;  34  FR  13547,  Aug. 
22,  1969;  44  FR  61892,  Oct.  26,  1979;  45  FR 
29285,  May  2,  1980] 

§  250.53  Subsurface  storage  of  oil  or  gas. 

(a) (1)  The  Director  may  authorize  the  subsur¬ 
face  storage  of  oil  or  gas  in  the  OCS  when  it 
can  be  shewn  that  no  undue  interference  with 
operations  under  existing  leases  will  result. 

(2)  In  each  case,  the  authorization  will  pro¬ 
vide  for  the  payment  of  an  adequate  storage 
fee  or  rental  on  the  stored  oil  or  gas.  When 
stored  oil  or  gas  is  removed  from  storage  in 
conjunction  with  oil  or  gas  not  previously 
produced,  a  royalty  may  be  charged  on  the  value 
or  amount  of  stored  oil  or  gas  removed  from 
storage  in  lieu  of  a  fixed  storage  fee  or 
rental.  Any  lease  of  an  area  used  for  the 
storage  of  oil  or  gas  shall  expire  during  the 
storage  period  unless  oil  or  gas  not  previously 
produced  on  the  lease  is  being  produced  in 
paying  quantities  or  drilling  or  well  reworking 
operations  approved  by  the  Secretary  are  under¬ 
way. 

(b)  Applications  for  subsurface  storage  of 
oil  or  gas  shall  be  filed  with  the  Director,  in 


triplicate,  and  shall  include:  the  ownership  of 
interests  in  the  area  involved;  the  parties 
involved,  including  lessees  of  other  mineral 
interests;  the  storage  fee,  rental,  or  royalty 
offered  to  be  paid  for  the  right  of  storage; 
and  all  essential  information  shewing  the  ne¬ 
cessity  for  such  storage.  The  storage  agree¬ 
ment,  signed  by  the  parties  involved,  shall  be 
submitted  to  the  Director  for  approval, 
together  with  five  copies  for  retention  by  the 
Department  after  approval. 

[29  FR  4563,  Mar.  31,  1964;  34  FR  13547,  Aug. 
22,  1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.54  Marking  of  equipment. 

Whenever  practicable,  all  materials,  equip¬ 
ment,  tools,  containers,  and  items  used  on  the 
OCS  are  to  be  properly  color-coded,  stamped, 
or  labeled  with  the  owner's  identification,  as 
approved  or  prescribed  by  the  Director,  prior 
to  actual  use.  For  oil  and  gas  operations, 
this  means  that  the  owner's  identification  is 
to  be  placed  upon  all  materials,  cable,  equip¬ 
ment,  tools,  containers,  and  other  objects 
which  could  be  freed  and  lost  overboard  from 
rigs,  platforms,  or  supply  vessels,  and  which 
are  of  sufficient  size  or  are  of  such  a  nature 
that  they  could  be  expected  to  interfere  with 
commercial  fishing  gear  if  lost  overboard. 

[44  FR  61892,  Oct.  26,  1979] 

§  250 . 55  Flaring  and  venting  of  natural  gas. 

The  lessee  shall  not  flare  or  vent  natural 
gas  from  any  well  without  prior  approval  from 
the  Director.  Such  approval  will  not  be  granted 
unless  the  Director  finds  that  there  is  no 
practicable  way  to  complete  production  of  such 
gas,  or  the  Director  finds  that  flaring  or 
venting  is  necessary  to  alleviate  a  tenporary 
emergency  situation  or  to  conduct  authorized 
testing  or  workover  operations. 

[44  FR  61892,  Oct.  26,  1979] 

§  250.56  Fishermen ' s  Contingency  Fund . 

Upon  the  establishment  of  an  account  under 
the  Fishermen's  Contingency  Fund,  pursuant  to 
subsection  402(b)  of  the  Act,  for  any  area  of 
the  OCS,  any  holder  of  a  lease,  issued  or 
maintained  under  the  Act,  for  any  tract  in  the 
area  covered  by  the  account,  and  any  holder  of 
an  exploration  permit  or  of  an  easement  or 
right-of-way  for  the  construction  of  a  pipeline, 
in  the  area  covered  by  the  account,  shall  pay 
an  amount  specified  by  the  Secretary  of  Commerce 
for  the  purpose  of  the  establishment  and  main¬ 
tenance  of  the  account  for  the  area.  The 
Director  shall  collect  the  amount  specified  and 
deposit  it  in  the  Fund  to  the  credit  of  the 
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appropriate  area  account. 

[44  FR  61892,  Oct.  26,  1979] 

§  250 . 57  Air  Quality. 

§  250.57-1  Facilities  described  in  a  new  or 

revised  exploration  plan  or  de¬ 

velopment  and  production  plan. 

(a)  New  Plans.  All  exploration  plans  and 
development  plans  deemed  submitted  under  §  250. 
34-1  (a)  or  §  250. 34-2 (a)  on  or  after  June  2, 
1980,  shall  include  the  information  required  to 
make  the  necessary  findings  under  paragraphs 
(d)  through  (i)  of  this  section  and  the  lessee 
shall  corrply  with  the  requirements  of  this 
section  as  necessary. 

(b)  Applicability  of  this  Section  to  Exist¬ 

ing  Facilities.  (T)  The  Director  may  review 

any  exploration  plan  or  development  and  produc¬ 
tion  plan  deemed  submitted  or  approved  prior 
to  June  2,  1980,  to  determine  whether  any 

facility  described  in  the  plan  should  be  sub¬ 
ject  to  review  under  this  section  and  has  the 
potential  to  significantly  affect  the  air 
quality  of  an  onshore  area.  To  make  these 
decisions  the  Director  shall  consider  the 
following:  The  distance  of  the  facility  from 
shore;  the  size  of  the  facility;  the  number  of 
sources  planned  for  the  facility  and  their 
operational  status;  and  the  air  quality  status 
of  the  onshore  area. 

(2)  For  a  facility  identified  by  the  Director 
under  paragraph  (b)(1)  of  this  section,  the 
Director  shall  require  the  lessee  to  refer  to 
the  information  required  under  §  250.34(a)(4) 
or  §  250. 34-3 (b)  (4)  and  to  submit  only  that 
information  required  to  make  the  necessary 
findings  under  paragraphs  (d)  through  (i)  of 
this  section.  The  lessee  shall  submit  this 
information  within  120  days  of  the  Director's 
determinaton  or  within  a  longer  period  of  time 
at  the  discretion  of  the  Director.  The  lessee 
shall  comply  with  the  requirements  of  §  250.57- 

1  as  necessary. 

(c)  Revised  facilities.  All  revised  explo¬ 
ration  plans  and  development  and  production 
plans  which  are  deemed  submitted  under  §  250. 
34-1  (a)  or  §  250. 34-2 (a)  on  or  after  June  2, 
1980,  shall  include  the  information  required 
to  make  the  necessary  findings  under  paragraphs 

(d)  through  (i)  of  this  section.  The  lessee 
shall  comply  with  the  requirements  of  this  sec¬ 
tion  as  necessary. 

(d)  Exemption  Formulas .  To  determine 
whether  a  facility  described  in  a  new,  modified, 
or  revised  exploration  plan  or  development  and 
production  plan  is  exempt  fran  further  air 
quality  review,  the  lessee  shall  use  the  highest 
annual  total  amount  of  emissions  from  the 
facility  for  each  air  pollutant  calculated  in 
§  250.34-3(a) (4) (ii) (A)(1)  or  §  250.34-3(b) (4) 
(ii)  (A)(1)  and  compare  these  emissions  to  the 


emission  exemption  amount  "E"  for  each  air 
pollutant  calculated  using  the  following  for¬ 
mulas  :  E=34003/3  for  carbon  monoxide  (CO ) ; 
and  E=33.3D  for  total  suspended  particulates 
( TSP ) ,  sulfur  dioxide  (SO2),  nitrogen  oxides 
(N0X)  and  VOC  (where  E  is  the  emission  exemption 
amount  expressed  in  tons  per  year,  and  D  is  the 
distance  of  the  proposed  facility  from  the 
closest  onshore  area  of  a  State  expressed  in 
statute  miles).  If  the  amount  of  these  pro¬ 
jected  emissions  is  less  than  or  equal  to  the 
emission  exemption  amount  "E"  for  the  air  pol¬ 
lutant,  the  facility  is  exempt  for  that  air 
pollutant  from  further  air  quality  review  re¬ 
quired  by  paragraphs  (e)  through  (i)  of  this 
section. 

(e)  Significance  Levels.  For  a  facility  not 
exempt  under  paragraph  [d]  of  this  section  for 
air  pollutants  other  than  VOC,  the  lessee  shall 
use  an  approved  air  quality  model  to  determine 
whether  projected  emissions  of  those  air  pol¬ 
lutants  from  the  facility  result  in  an  on¬ 
shore  ambient  air  concentration  above  the  fol- 
lcwing  significance  levels: 


Air 

pollutant 

Averaging  time  (hours ) 

Annual 

24 

8  3  1 

ll 

I5 . *  1 *25  . 

SO2  . 

TSP  . 

ll 

I5 

NO-,  . 

l^ 

CO  ••••••  •• 

•  •  • 

.  1500  .  12,000 

Mg/m3 


(f)  Significance  Determinations.  (1)  The 
projected  emissions  of  any  air  pollutant  other 
than  VOC  from  any  facility  which  result  in  an 
onshore  ambient  air  concentration  above  the 
significance  level  determined  under  paragraph 
(e)  of  this  section  for  that  air  pollutant 
shall  be  deemed  to  significantly  affect  the 
air  quality  of  the  onshore  area  for  that  air 
pollutant. 

(2)  The  projected  emissions  of  VOC  from  any 
facility  which  is  not  exempt  under  paragraph 
(d)  of  this  section  for  that  air  pollutant 
shall  be  deemed  to  significantly  affect  the  air 
quality  of  the  onshore  area  for  VOC. 

(g)  Controls  required.  (1)  The  projected 
emissions  of  any  air  pollutant  other  than  VOC 
from  any  facility,  except  a  temporary  facility, 
which  significantly  affect  the  quality  of  a 
nonattainment  area  shall  be  fully  reduced. 
This  shall  be  done  through  the  application  of 
BACT  and,  if  additional  reductions  are  neces¬ 
sary,  through  the  application  of  additional 
emission  controls  or  through  the  acquisition 
of  offshore  or  onshore  offsets. 
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(2)  The  projected  emissions  of  any  air  pol¬ 
lutant  other  than  VOC  from  any  facility  which 
significantly  affect  the  air  quality  of  an 
attainment  or  unclassifiable  area  shall  be 
reduced  through  the  application  of  BACT. 

(i)  Except  for  tenporary  facilities,  the  les¬ 
see  also  shall  use  an  approved  air  quality  model 
to  determine  whether  the  emissions  of  TSP  or 
SC>2  that  remain  after  the  application  of  BACT 
cause  the  following  maximum  allowable  increases 
over  the  baseline  concentrations  established 
in  40  CFR  52.21  to  be  exceeded  in  the  attain¬ 
ment  or  unclassifiable  area: 


Maximum  allowable 
increases  (averaging 

Air  pollutant  Annual  times) 

mean  2 


24-hour  3-hour 
maximum  maximum 


Class  1: 
TSP 
SOo 


25 


'25 


Class  11: 


TSP . 

2 19 

237 

S°2  . 

2  20 

2  91 

Class  111: 

TSP . 

2  37 

9  75 

so2 . 

2  40 

^182 

2 


512 


•700 


1  For  TSP-geometric  For  SO^-arithmetic 

2  Atg/m2. 


No  concentration  of  an  air  pollutant  shall 
exceed  the  concentration  permitted  under  the 
national  secondary  ambient  air  quality  stand¬ 
ard,  or  the  concentration  permitted  under  the 
national  primary  air  quality  standard,  which¬ 
ever  concentration  is  lowest  for  the  air  pol¬ 
lutant  for  the  period  of  exposure.  For  any 
period  other  than  the  annual  period,  the 
applicable  maximum  allowable  increase  may  be 
exceeded  during  one  such  period  per  year  at 
any  one  onshore  location. 

(ii)  If  the  maximum  allowable  increases  are 
exceeded,  the  lessee  shall  apply  whatever 
additional  emission  controls  are  necessary  to 
reduce  or  offset  the  remaining  emissions  of  TSP 
or  SO  2  so  that  concentrations  in  the  onshore 
ambient  air  of  an  attainment  or  unclassifiable 
area  do  not  exceed  the  naximum  allowable 
increases . 

(3)(i)  The  projected  emissions  of  VOC  from 
any  facility,  except  a  temporary  facility,  which 
significantly  affecrt  the  onshore  air  quality 
of  a  nonattainment  area  shall  be  fully  reduced. 


This  shall  be  done  through  the  application  of 
BACT  and,  if  additional  reductions  are  neces¬ 
sary,  through  the  application  of  additional 
emission  controls  or  through  the  acquisition 
of  offshore  or  onshore  offsets. 

(ii)  The  projected  emissions  of  VOC  from  any 
facility  which  significantly  affect  the  onshore 
air  quality  of  an  attainment  area  shall  be 
reduced  through  the  application  of  BACT. 

(4)  (i)  If  projected  emissions  from  a  facility 
significantly  affect  the  onshore  air  quality  of 
both  a  nonattainment  and  an  attainment  or  un¬ 
classifiable  area,  the  regulatory  requirements 
applicable  to  projected  emissions  significantly 
affecting  a  nonattainment  area  shall  apply. 

(ii)  If  projected  emissions  from  a  facility 
significantly  affect  the  onshore  air  quality  of 
more  than  one  class  of  attainment  area,  the 
lessee  must  reduce  projected  emissions  to  meet 
the  maximum  allowable  increases  specified  for 
each  class  in  paragraph  (g)(2)(i)  of  this  sec¬ 
tion. 

(h )  Controls  Required  On  Temporary  Facili¬ 
ties.  The  lessee  shall  apply  BACT  to  reduce 
projected  emissions  of  any  air  pollutant  from 
a  temporary  facility  which  significantly  affect 
the  air  quality  of  an  onshore  area  of  a  State. 

(i)  Emission  Offsets.  When  emission  off¬ 
sets  are  to  be  obtained,  the  lessee  mast  demon¬ 
strate  that:  The  offsets  are  equivalent  in 
nature  and  quantity  to  the  projected  emissions 
that  must  be  reduced  after  the  application  of 
BACT;  a  binding  commitment  exists  between  the 
lessee  and  the  owner  or  owners  of  the  source 
or  sources;  the  appropriate  air  quality  con¬ 
trol  jurisdiction  has  been  notified  of  the 
need  to  revise  the  State  Implementation  Plan 
to  include  the  information  regarding  the  off¬ 
sets;  and  the  required  offsets  come  from 
sources  which  affect  the  air  quality  of  the 
area  significantly  affected  by  the  lessee's 
OCS  operations. 

( j )  Review  of  Facilities  with  Emissions 
Below  the  Exemption  Amount.  If,  during  the 
review  of  a  new,  modified,  or  revised  explora¬ 
tion  plan  or  development  and  production  plan, 
the  Director  determines  or  an  affected  State 
submits  information  to  the  Director  which 
demonstrates,  in  the  judgment  of  the  Director, 
that  projected  emissions  from  an  otherwise 
exempt  facility  will,  either  individually  or 
in  combination  with  other  facilities  in  the 
area,  significantly  affect  the  air  quality  of 
an  onshore  area,  then  the  Director  shall 
require  the  lessee  to  submit  additional  infor¬ 
mation  to  determine  whether  emission  control 
measures  are  necessary.  The  lessee  shall  be 
given  the  opportunity  to  present  information 
to  the  Director  which  demonstrates  that  the 
exenpt  facility  is  not  significantly  affecting 
the  air  quality  of  an  onshore  area  of  the 
State. 

(k )  Emission  monitoring  requirements .  The 
lessee  shall  monitor,  in  a  manner  approved  or 
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prescribed  by  the  Director,  emissions  from  the 
facility.  The  lessee  shall  submit  this  infor¬ 
mation,  in  a  manner  and  form  approved  or  pre¬ 
scribed  by  the  Director,  with  the  monthly 
report  of  operations  prescribed  under  section 
250.93  of  this  Part. 

( 1 )  Collection  of  meteorological  data.  The 
Director  may  require  the  lessee  to  collect  for 
a  period  of  time  and  in  a  manner  approved  or 
prescribed  by  the  Director,  and  submit  meteoro¬ 
logical  data  from  a  facility. 

[45  FR  15144,  Mar.  7,  1980] 

§  250.57-2  Existing  facilities. 

(a)  Process  leading  to  review  of  an  exist¬ 
ing  facility.  (T)  An  affected  State  may  re¬ 

quest  that  the  Director  supply  basic  emission 
data  from  existing  facilities  when  such  data  are 
needed  for  the  updating  of  the  State's  emission 
inventory.  In  submitting  the  request,  the  State 
mist  demonstrate  that  similar  offshore  and 
onshore  facilities  in  areas  under  the  State' s 
jurisdiction  are  included  also  in  the  emission 
inventory. 

(2)  The  Director  my  require  lessees  of 
existing  facilities  to  submit  basic  emission 
data  to  a  State  submitting  a  request  under 
paragraph  (a)(1)  of  this  section. 

(3)  The  State  submitting  a  request  under 
paragraph  (a)(1)  of  this  section  may  submit 
information  from  its  emission  inventory  which 
indicates  that  emissions  from  existing  facili¬ 
ties  my  be  significantly  affecting  the  air 
quality  of  the  onshore  area  of  the  State.  The 
lessee  shall  be  given  the  opportunity  to  present 
information  to  the  Director  which  demonstrates 
that  the  facility  is  not  significantly  affecting 
the  air  quality  of  the  State. 

(4)  The  Director  shall  evaluate  the  informa¬ 
tion  submitted  under  paragraph  (a)(3)  of  this 
section  and  shall  determine,  based  on  the  basic 
emission  data,  available  meteorological  data, 
and  the  distance  of  the  facility  or  facilities 
from  the  onshore  area,  whether  ary  existing 
facility  has  the  potential  to  significantly 
affect  the  air  quality  of  the  onshore  area  of 
the  State. 

(5)  If  the  Director  determines  that  no  exist¬ 
ing  facility  has  the  potential  to  significant¬ 
ly  affect  the  air  quality  of  the  onshore  area 
of  the  State  submitting  information  under  para¬ 
graph  (a)(3)  of  this  section,  the  Director  shall 
notify  the  State  of,  and  explain  the  reasons 
for,  this  finding. 

(6)  If  the  Director  determines  that  an  exist¬ 
ing  facility  has  the  potential  to  significantly 
affect  the  air  quality  of  an  onshore  area  of 
the  State  submitting  information  under  para¬ 
graph  (a)(3)  of  this  section,  the  Director 
shall  require  the  lessee  to  refer  to  the 
information  requirements  under  §  250. 34-3 (a) (4) 
or  §  250. 34-3 (b)  (4)  and  to  submit  only  that 


information  required  to  irake  the  necessary 
findings  under  paragraphs  (b)  through  (e)  of 
this  section.  The  lessee  shall  submit  this 
information  within  120  days  of  the  Director's 
determination  or  within  a  longer  period  of 
time  at  the  discretion  of  the  Director.  The 
lessee  shall  comply  with  the  requirements  of 
§  250.57-2  as  necessary. 

(b)  Exemption  formulas .  To  determine 
whether  an  existing  facility  is  exempt  from 
further  air  quality  review,  the  lessee  shall  use 
the  highest  annual  total  amount  of  emissions 
from  the  facility  for  each  air  pollutant  cal¬ 
culated  in  §  250. 34-3 (a) (4) (ii) (A) (1)  or  §  250. 
34-3  (b)  (4)  (ii)  (A)  (1)  and  coirpare  these  emis¬ 
sions  to  the  emission  exemption  amount  "E" 
for  each  air  pollutant  calculated  using  the 
following  formulas:  E=3400D2 3 4 5 6/3  for  00;  and 
E=33.3D  for  TSP,  SO2,  N0x,  and  VOC  (where  E 
is  the  emission  exerrption  amount  expressed 
in  tons  per  year  and  D  is  the  distance  of  the 
facility  from  the  closest  onshore  area  of  a 
State  expressed  in  statute  miles).  If  the 
amount  of  projected  emissions  are  less  than 
or  equal  to  the  emission  exerrption  amount  "E" 
for  the  air  pollutant,  the  facility  is  exenpt 
for  that  air  pollutant  from  further  air  qual¬ 
ity  review  required  under  paragraphs  (c) 
through  (e)  of  this  section. 

(c)  Significance  levels.  For  a  facility  not 
exenpt  under  paragraph  (b)  of  this  section  for 
air  pollutants  other  than  VOC,  the  lessee  shall 
use  an  approved  air  quality  model  to  determine 
whether  projected  emissions  of  those  air  pollu¬ 
tants  from  the  facility  result  in  an  onshore  am¬ 
bient  air  concentration  above  the  following 
significance  levels: 


Air 

pollutant 

Averaging  time 

(hours ) 

Annual  24 

8 

3  1 

so2  . 

TSP . 

NO  . 

h  h  . 

21  l5  . 

21 . 

L25  . 

rx 

CO . 

1soo 

.  1-2,000 

wg/m2 


(d)  Significance  determinations .  (1)  The 

projected  emissions  of  any  air  pollutant  other 
than  VOC  frcm  any  facility  which  result  in  an 
onshore  ambient  air  concentration  above  the 
significance  level  determined  under  paragraph 
(c)  of  this  section  for  that  air  pollutant 
shall  be  deemed  to  significantly  affect  the 
air  quality  of  the  onshore  area  for  that  air 
pollutant. 

(2)  The  projected  emissions  of  VOC  from  any 


1-298 


facility  Which  is  not  exenpt  under  paragraph 
(b)  of  this  section  for  that  air  pollutant 
shall  be  deemed  to  significantly  affect  the  air 
quality  of  the  onshore  area  for  VOC. 

(e)  Controls  required.  (1)  The  projected 
emissions  of  any  air  pollutant  Which  signifi¬ 
cantly  affect  the  air  quality  of  an  onshore 
area  shall  be  reduced  through  the  application 
of  BACT. 

(2)  The  lessee  shall  submit  a  corrpliance 
schedule  for  the  application  of  BACT.  If  it  is 
necessary  to  cease  cperations  to  allcw  for  the 
installation  of  emission  controls,  the  lessee 
may  apply  for  a  suspension  of  cperations  under 
the  provisions  of  §  250.12. 

(f )  Review  of  facilities  with  emissions 
below  the  exemption  amount.  If,  during  the 
review  of  the  information  required  under  para¬ 
graph  (a)(6)  of  this  section,  the  Director 
determines  or  an  affected  State  submits  infor¬ 
mation  to  the  Director  Which  demonstrates,  in 
the  judgment  of  the  Director,  that  projected 
emissions  frcm  an  otherwise  exenpt  facility 
will,  either  individually  or  in  corrbination 
with  other  facilities  in  the  area,  signifi¬ 
cantly  affect  the  air  quality  of  an  onshore 
area,  then  the  Director  shall  require  the  les¬ 
see  to  submit  additional  information  to  deter¬ 
mine  whether  control  measures  are  necessary. 
The  lessee  shall  be  given  the  opportunity  to 
present  information  to  the  Director  Which 
demonstrates  that  the  exenpt  facility  is  not 
significantly  affecting  the  air  quality  of  an 
onshore  area  of  the  State. 

(g)  Emission  monitoring  requirements.  The 
lessee  shall  monitor,  in  a  manner  approved  or 
prescribed  by  the  Director,  emissions  from  the 
facility  following  the  installation  of  emission 
controls.  The  lessee  shall  submit  this  infor¬ 
mation,  in  a  manner  and  form  approved  or  pre¬ 
scribed  by  the  Director,  with  the  monthly 
report  of  operations  prescribed  under  §  250.93. 

(h)  Collection  of  meteorological  data.  The 
Director  may  require  the  lessee  to  collect,  for 
a  period  of  time  and  in  a  manner  approved  or 
prescribed  by  the  Director,  and  submit  meteo¬ 
rological  data  from  a  facility. 

[45  FR  15144,  Mar.  7,  1980] 

MEASUREMENT  OF  PRODUCTION  AND  COMPUTATION  OF 

ROYALTIES 

§  250 . 60  Measurement  of  oil. 

The  lessee  shall  measure,  record,  store,  and 
transfer  all  oil  produced  in  accordance  with 
practices  and  procedures  approved  or  prescribed 
by  the  Director.  The  quantity  and  quality  of 
all  oil  production  shall  be  determined  and 
reported  in  accordance  with  the  standard  prac¬ 
tices,  procedures,  and  specifications  general¬ 
ly  used  by  the  industry  and  approved  by  the 
Director. 


[19  FR  2659,  May  8,  1954;  34  FR  13547,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.61  Measurement  of  gas. 

The  lessee  shall  measure  all  gas  production, 
including  gas  vented  or  flared.  In  accordance 
with  methods  approved  by  the  Director.  The 
Treasured  volumes  shall  be  adjusted  to  a  standard 
pressure  base  of  10  ounces  above  the  atmospheric 
pressure  of  14.4  pounds  per  square  inch;  to  a 
standard  temperature  of  60  degrees  Fahrenheit; 
and  allow  for  deviation  frcm  Boyle's  Law.  If 
gas  is  being  disposed  of  at  a  different  pressure 
base,  the  Director  may  require  that  gas  volumes 
be  adjusted  to  conform  to  this  base. 

[19  FR  2659,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.63  Quantity  basis  for  substances  ex¬ 
tracted  frcm  gas. 

(a)  The  primary  basis  for  computing  the  quan¬ 
tity  of  casinghead  or  natural  gasoline,  butane, 
propane,  or  other  substances  extracted  from  gas 
is  the  monthly  net  output  of  the  plant  at  which 
the  substances  are  manufactured.  For  purposes 
of  this  section,  "net  output"  is  the  quantity 
of  each  substance  that  the  plant  produces. 

(b) (1)  When  the  net  output  of  a  plant  is 
derived  from  the  gas  obtained  frcm  only  cne 
lease,  the  quantity  of  substances  on  which 
computations  of  royalty  and  net  profit  shares 
for  the  lease  are  based  is  the  net  output  of 
the  plant. 

(2)  When  the  net  output  of  a  substance  from  a 
plant  is  derived  from  gas  obtained  frcm  several 
leases  producing  gas  of  uniform  content,  the 
proportion  of  net  output  of  the  substance  al¬ 
locable  to  each  lease  as  a  basis  for  conputing 
royalty  and  net  profit  shares  will  be  determined 
by  dividing  the  amount  of  gas  delivered  to  the 
plant  frcm  each  lease  by  the  total  amount  of 
gas  delivered  frcm  all  leases. 

(3)  When  the  net  output  of  a  substance  from  a 
plant  is  derived  frcm  gas  obtained  frcm  several 
leases  producing  gas  of  diverse  content,  the 
proportion  of  net  output  of  the  substance  al¬ 
locable  to  each  lease  as  a  basis  for  conputing 
royalty  and  net  profit  shares  will  be  determined 
by  multiplying  the  amount  of  gas  delivered  to 
the  plant  frcm  the  lease  by  the  substance  con¬ 
tent  of  the  gas,  and  dividing  the  arithmetical 
product  thus  obtained  by  the  sum  of  the  similar 
arithmetical  products  separately  obtained  for 
all  leases  frcm  Which  gas  is  delivered  to  the 
plant. 

[19  FR  2659,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 
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§  250.64  Value  basis  for  computing  royalties. 

The  value  of  production  shall  never  be  less 
than  the  fair  market  value.  The  value  used  in 
the  computation  of  royalty  shall  be  determined 
by  the  Director.  In  establishing  the  value, 
the  Director  shall  consider:  (a)  The  highest 
price  paid  for  a  part  or  for  a  majority  of  like- 
quality  products  produced  from  the  field  or 
area;  (b)  the  price  received  by  the  lessee;  (c) 
posted  prices;  (d)  regulated  prices;  and  (e) 
other  relevant  matters.  Under  no  circumstances 
shall  the  value  of  production  be  less  than  the 
gross  proceeds  accruing  to  the  lessee  from  the 
dispostion  of  produced  substances  or  less  than 
the  value  ccmputed  on  the  reasonable  unit  value 
established  by  the  Secretary. 

[19  FR  2659,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.65  Royalty  on  oil. 

(a)  The  royalty  on  crude  oil,  including  con¬ 
densates  separated  from  gas  without  the  neces¬ 
sity  of  a  manufacturing  process,  shall  be  a 
percentage  of  the  value  or  amount  of  the  crude 
oil  produced  fran  the  leased  area.  The  per¬ 
centage  shall  be  established  by  statute, 
regulation,  or  the  provisions  of  the  lease.  No 
deduction  shall  be  made  for  actual  or  theoret¬ 
ical  transportation  losses. 

(b)  Royalty  is  due  on  all  oil  which  is  (1) 
produced  from  a  reservoir  and  sold  by  the  les¬ 
see;  (2)  produced  from  a  reservoir  and  used 
by  the  lessee  for  purposes  of  production  from 
and  operations  upon  the  lease  or  unit  area,  or 
operations  outside  the  lease  or  unit  area, 
unless  otherwise  provided  for  in  the  lease;  and 
(3)  produced  from  a  reservoir  but  lost,  when 
such  loss  either  was  not  specifically  authorized 
or  was  avoidable.  The  royalty  on  oil  may  be 
based  on  production  as  products  are  moved  from 
the  lease.  When  conditions  warrant,  the  Direc¬ 
tor  may  require  royalty  to  be  based  on  actual 
monthly  production,  including  products  remain¬ 
ing  on  the  leased  area.  Evidence  of  all  ship¬ 
ments  shall  be  filed  with  the  Director  within 
5  days,  or  longer  periods  when  approved  by  the 
Director,  after  the  oil  has  been  shipped  by 
pipeline  or  by  other  means  of  transportation. 
That  evidence  shall  be  signed  by  representa¬ 
tives  of  the  lessee  and  by  representatives  of 
the  purchaser  or  the  transporter  who  witnessed 
the  measurement  reported.  That  evidence  shall 
also  note  determinations  of  the  gravity  and 
temperature  of  the  oil  and  the  percentages  of 
inpurities  contained  in  the  oil. 

[19  FR  2659,  May  8,  1954;  34  FR  13547,  Aug.  22, 
1969;  and  44  FR  61892,  Oct.  26,  1979;  45  FR 
81563,  Dec.  11,  1980. 


§  250.66  Royalty  on  unprocessed  gas. 

Royalty  is  due  on  all  gas  which  is  (a)  pro¬ 
duced  from  a  reservoir  and  sold  by  the  lessee; 
(b)  produced  from  a  reservoir  and  used  by  the 
lessee  for  purposes  of  production  from  and 
operations  upon  the  lease  or  unit  area,  or 
operations  outside  the  lease  or  unit  area, 
unless  otherwise  provided  for  in  the  lease;  (c) 
produced  from  a  reservoir  but  lost  (vented  or 
flared),  when  such  loss  either  was  not  specif¬ 
ically  authorized  or  was  avoidable.  Royalty 
is  not  due  on  gas  or  liquids  produced  fran  and 
reinjected  to  a  reservoir,  either  within  or 
outside  the  same  lease  or  unit,  until  such 
time  as  they  are  finally  produced  fran  a  reser¬ 
voir.  When  gas  is  sold  without  processing  for 
the  recovery  of  constituent  products  the  royal¬ 
ty  thereon  shall  be  a  percentage,  established 
by  the  terms  of  the  lease,  of  the  value  or 
amount  of  the  gas  and  constituent  products. 
The  value  of  wet  gas  and  entrained  liquids  may 
be  established  by  adjusting  the  value  of  the 
gas  less  entrained  liquids  using  a  British 
Thermal  Unit  (BTU)  or  other  appropriate  adjust¬ 
ment  factor.  The  value  shall  not  be  less  than 
that  which  would  accrue  by  computing  royalty 
in  accordance  with  §§  250.67(a)  through  (d) 
of  this  Part. 

[19  FR  2659,  May  8,  1954;  and  44  FR  61892,  Oct. 
26,  1979;  45  FR  81563,  Dec.  11,  1980] 

§  250.67  Royalty  on  processed  gas  and  consti¬ 
tuent  products. 

(a)  When  gas  is  processed  for  the  recovery  of 
constituent  products,  a  royalty  established  by 
the  terms  of  the  lease  will  accrue  on  the  value 
or  amount  of: 

(1)  All  residue  gas  remaining  after  process¬ 
ing,  and 

(2)  All  natural  gasoline,  butane,  propane,  or 
other  substances  extracted  from  the  gas.  A 
reasonable  allowance,  determined  by  the  Direc¬ 
tor  and  based  upon  regional  plant  practices  and 
actual  plant  costs  and  other  pertinent  factors, 
may  be  made  for  the  cost  of  processing  and  may 
be  deducted  from  the  royalty  payment  due  cn 
said  constituent  substances.  Hcwever,  the  rea¬ 
sonable  allowance  shall  not  exceed  two-thirds 
of  the  value  of  the  substances  extracted  unless 
the  Director  determines  that  a  greater  allowance 
is  in  the  national  interest. 

(b)  Under  no  circumstances  shall  the  amount 
of  royalty  on  the  residue  gas  and  extracted 
substances  be  less  than  the  amount  which  the 
Director  determines  would  be  payable  if  the  gas 
had  been  sold  without  processing. 

(c)  In  determining  the  value  of  natural  gaso¬ 
line,  the  volume  of  such  gasoline  shall  be 
adjusted  to  a  set  standard,  by  a  method  approved 
or  prescribed  by  the  Director,  when  such 
adjustments  are  necessary  to  account  for  the 
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volumetric  differences  between  natural  gaso¬ 
lines  of  various  specifications. 

(d)  No  allowance  shall  be  made  for  boosting 
residue  gas  or  other  expenses  incidental  to 
marketing. 

(e)  The  lessee,  with  the  approval  of  the 
Director,  may  establish  a  gross  value  per  unit 
of  1,000  cubic  feet  of  gas  on  the  lease  or  at 
the  wellhead  for  the  purpose  of  computing  royal¬ 
ty  on  gas  processed  for  the  recovery  of  consti¬ 
tuent  substances.  When  a  gross  value  is  so 
established,  it  shall  be  high  enough  to  insure 
that  the  royalty  due  the  United  States  is  not 
less  than  that  which  would  accrue  by  computing 
royalties  in  accordance  with  the  provisions 
of  (a)  through  (d)  of  this  section. 

[34  FR  13547,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.68  Canning ling  production. 

Subject  to  such  conditions  as  the  Director 
may  prescribe  for  the  measurement  and  allocation 
of  production,  the  Director  may  authorize  the 
lessee  to  move  production  from  the  leased  area 
to  a  central  point  for  purposes  of  treating, 
measuring,  and  storing.  'In  moving  such  pro¬ 
duction,  the  lessee  may  commingle  the  pro¬ 
duction  fron  different  wells,  leased  areas, 
pools,  and  fields  which  it  operates  with  pro¬ 
duction  fron  other  operators.  The  central 
point  may  be  at  any  convenient  place  approved 
or  prescribed  by  the  Director. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.69  Measurement  of  sulphur. 

For  the  purpose  of  computing  royalty,  the 
measurement  of  sulphur  shall  be  on  such  basis 
and  shall  conform  to  such  standards  as  the 
Director  my  approve  or  prescribe. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

INVESTIGATIONS 

§  250 . 70  Reports  and  investigations  of  appar¬ 
ent  violations. 

Any  person  my  report  an  apparent  violation 
or  failure  to  corrply  with  any  provisions  of  the 
Act,  or  any  provision  of  a  lease,  license,  or 
permit  issued  pursuant  to  the  Act,  or  any 
provision  of  any  regulation  or  order  issued 
under  the  Act.  When  a  report  of  an  apparent 
violation  has  been  received,  or  when  an  apparent 
violation  has  been  detected  by  Geological  Survey 
personnel,  the  mtter  will  be  investigated  and 
the  party  will  be  advised  of  the  mtter  under 
investigation . 


[44  FR  61892,  Oct.  26,  1979] 

§  250.71  Reports  on  Investigations. 

(a)  Reports  of  the  results  of  any  investiga¬ 
tion  conducted  by  the  Geological  Survey,  or 
received  from  any  other  Agency,  which  indicate 
that  a  violation  under  the  Act  my  have  oc¬ 
curred,  must  be  forwarded  to  the  official  of 
the  Geological  Survey  designated  by  the  Direc¬ 
tor  (referred  to  in  this  and  subsequent  sections 
as  the  "Director's  designee").  The  Director's 
designee  shall  review  the  reports. 

(b)  If  the  Director's  designee  determines 

that  there  is  insufficient  evidence  to  indicate 
that  a  violation  probably  occurred,  the  case 
will  be  returned  to  the  originating  office  for 
further  investigation  or  the  case  will  be 
closed.  The  case  will  be  closed  when:  (1) 

the  Director's  designee's  review  establishes 
that  a  violation  did  not  occur;  (2)  the  vio¬ 
lator  cannot  be  identified;  or  (3)  although 
there  is  sufficient  evidence  to  indicate  that 
a  violation  occurred,  there  appears  to  be 
little  likelihood  of  discovering  additional 
relevant  facts  to  justify  further  investiga¬ 
tion. 

(c)  If  the  Director's  designee  determines 
that  there  is  sufficient  evidence  to  indicate 
that  a  violation  probably  occurred,  a  case  file 
will  be  prepared  and  forwarded  to  a  Reviewing 
Officer  for  further  action. 

[44  FR  61892,  Oct.  26,  1979;  45  FR  20465,  Mar. 
28,  1980] 

§  250.72  Knowing  and  willful  violations. 

When  the  Director's  designee  determines  that 
there  is  sufficient  evidence  to  indicate  that  a 
knowing  and  willful  violation  my  have  occurred, 
the  Director's  designee  will  prepare  a  case 
file  and  forward  it  through  the  office  of  the 
Solicitor  to  the  Department  of  Justice. 

[44  FR  61892,  Oct.  26,  1979] 

REMEDIES  AND  PENALTIES 

§  250.80  Remedies  and  penalties. 

§  250.80-1  Remedies. 

(a)(1)  The  Director  shall  designate  one  or 
more  senior  employees  of  the  Conservation 
Division,  U.S.  Geological  Survey,  to  act  as 
Reviewing  Officer ( s ) . 

(2)  The  Reviewing  Officer  shall  have  no  other 
responsibility,  direct  or,  supervisory,  for  the 
investigation  or  prosecution  of  cases. 

(3)  The  Reviewing  Officer  shall  decide  each 
case  on  the  basis  of  the  evidence  in  the  case 
file  and  shall  have  no  prior  connection  with 
the  case.  The  Reviewing  Officer  will  be  solely 
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responsible  for  the  decision  made  in  each  case. 

(4)  The  Reviewing  Officer  is  authorized  to 
administer  oaths  and  issue  subpoenas,  to  the 
extent  provided  by  the  Act,  necessary  to  conduct 
a  hearing. 

(5)  The  Reviewing  Officer  is  authorized  to 
assess  civil  penalties  and,  when  appropriate, 
to  recommend  the  initiation  of  criminal  pro¬ 
ceedings  . 

(b)(1)  When  a  case  file  is  received,  the 
Reviewing  Officer  shall  make  a  preliminary  exam¬ 
ination  of  the  material  submitted. 

(2)  If,  on  the  basis  of  the  preliminary 
examination  of  the  evidence  in  a  case  file,  the 
Reviewing  Officer  determines  that  there  is  in¬ 
sufficient  evidence  or  that  there  is  any  other 
reason  which  would  make  further  action  inappro¬ 
priate,  the  Reviewing  Officer  shall  return  the 
case  to  the  Director's  designee  with  a  written 
statement  indicating  the  reason  for  this 
action.  The  Director's  designee  may  close  the 
case  or  cause  a  further  investigation  of  the 
alleged  violation  to  be  conducted  with  a  view 
toward  resubmittal  of  the  case  to  the  Review¬ 
ing  Officer. 

(3)  If,  cn  the  basis  of  the  preliminary 
examination  of  the  case  file,  the  Reviewing 
Officer  confirms  that  the  evidence  indicates 
that  a  violation  may  have  occurred,  the  Review¬ 
ing  Officer  shall  notify  the  party,  in  writing, 
of: 

(i)  The  alleged  violation  citing  the  applic¬ 
able  provision  of  the  Act,  or  the  applicable 
term  of  a  lease,  license,  or  permit  issued 
pursuant  to  the  Act,  or  the  applicable  provi¬ 
sion  of  a  regulation  or  order  issued  under  the 
Act  upon  which  the  action  is  based; 

(ii)  The  general  nature  of  the  procedures 
that  will  be  followed  for  evaluating  the  party's 
responsibility  for  the  alleged  violation  and 
for  assessing  and  collecting  a  penalty  should 
it  be  determined  that  the  party  is  responsible 
for  the  violation; 

(iii)  The  amount  of  penalty  that  appears 
would  be  appropriate  in  the  event  it  is  deter¬ 
mined  that  the  party  is  responsible  for  the 
alleged  violation,  based  upon  the  material  then 
available  to  the  Reviewing  Officer. 

(iv)  The  party's  right  to  examine  the  mate¬ 
rial  in  the  case  file  and  to  have  a  copy  of  all 
written  documents  provided  upon  request,  except 
those  which  would,  in  a  civil  proceeding,  dis¬ 
close  or  lead  to  the  disclosure  of  a  confiden¬ 
tial  informant;  and 

(v)  The  fact  that,  subject  to  the  provisions 
of  paragraph  (d)(2)  of  this  section,  the  party 
has  a  right  to  a  hearing  before  the  Reviewing 
Officer  prior  to  any  finding  of  fact  regarding 
the  alleged  violation. 

(4)  If,  at  any  time,  the  Reviewing  Officer 
determines  that  the  addition  of  another  person 
to  the  proceedings  is  necessary  or  desirable, 
the  Reviewing  Officer  shall  notify  and  provide 
the  additional  party  with  the  information 


described  in  paragraph  (b)(3)  of  this  section. 

(c)  A  party  has  the  right  to  be  represented 
by  counsel,  qualified  to  practice  before  the 
Department  under  43  CFR  Part  1,  at  all  stages 
of  the  proceeding.  After  receiving  notifica¬ 
tion  that  a  party  is  represented  by  counsel, 
the  Reviewing  Officer  shall  direct  all  further 
communications  to  the  counsel. 

(d) (1)  Within  30  working  days  after  receipt 
of  a  notice  pursuant  to  paragraph  (b)(3)  of 
this  section,  the  party,  or  counsel  for  the 
party,  may;  (i)  request  a  hearing  before  the 
Reviewing  Officer;  (ii)  provide  any  written 
evidence  and  arguments  in  lieu  of  a  hearing;  or 
(iii)  pay  the  amount  specified  in  the  notice. 
A  request  for  a  hearing  before  the  Reviewing 
Officer  must  be  in  writing,  and  must  specify 
the  particular  issues  which  are  in  dispute. 
Failure  to  specify  a  non jurisdictional  issue 
will  preclude  its  consideration. 

(2)  The  right  to  a  hearing  before  the  Review¬ 
ing  Officer  shall  be  waived  if  the  party  does 
not  submit  a  request  for  a  hearing  to  the 
Reviewing  Officer  within  30  working  days  after 
receiving  the  notice  described  in  paragraph 
(b)(3)  of  this  section  unless  the  Reviewing 
Officer  grants  the  party  additional  time  to 
submit  a  request  for  a  hearing. 

(3)  The  Reviewing  Officer  shall  proirptly 
schedule  all  hearings  which  are  requested. 
The  Reviewing  Officer  shall  grant  any  delays 
or  continuances  which  the  Reviewing  Officer 
determines  to  be  necessary  or  desirable  in 
the  interest  of  obtaining  a  fair  resolution 
of  the  case. 

(4)  A  party  requesting  a  hearing  before  a 
Reviewing  Officer  may  amend  the  specification 
of  the  nonjurisdictional  issues  in  dispute  at 
any  time  up  to  10  working  days  before  the 
scheduled  hearing.  Nonjurisdictional  issues 
raised  less  than  10  working  days  before  the 
scheduled  hearing  date  may  be  presented  only  at 
the  discretion  of  the  Reviewing  Officer. 

(e)  Prior  to  a  hearing,  the  party  or  counsel 
for  the  party  may  examine  all  the  written 
evidence  in  the  case  file,  except  material  that 
would,  in  a  civil  proceeding,  disclose  or  lead 
to  the  disclosure  of  the  identity  of  a  confi¬ 
dential  informant.  Other  evidence  or  material, 
such  as  blueprints,  sound  or  videotapes,  oil 
sarrples,  and  photographs  may  also  be  examined 
in  the  Reviewing  Officer's  office.  However, 
the  Reviewing  Officer  may  provide  for  examina¬ 
tion  or  testing  of  the  evidence  at  other  loca¬ 
tions,  if  there  are  adequate  safeguards  to 
prevent  loss  or  tampering  with  the  evidence. 

(f) (1)  In  addition  to  information  treated  as 
confidential  under  (d)  of  this  section,  con¬ 
fidential  treatment  shall  be  accorded  to  all 
or  a  portion  of  any  document  at  the  request  of 
the  p>erson  supplying  the  information  if  the 
information  is: 

(i)  Confidential  financial  information, 
trade  secrets,  or  other  material  exerrpt  from 
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disclosure  under  the  Freedom  of  Information 
Act  (5  U.S.C. 552) ; 

(ii)  Information  required  to  be  held  in  con¬ 
fidence  by  the  regulations  in  this  Chapter 
II  or  18  U.S.C.  1905;  or 

(iii)  Information  that  is  otherwise  exempt  by 
law  from  disclosure. 

(2)  The  person  desiring  confidential  treat¬ 
ment  for  information  mast  submit  a  'written 
request  to  the  Reviewing  Officer  stating  the 
reasons  justifying  nondisclosure.  Failure  to 
make  a  request  at  the  time  a  document  is  sub¬ 
mitted  may  result  in  the  document  being  con¬ 
sidered  as  nonconfidential  and  subject  to 
release. 

(3)  Confidential  material  will  not  be  con¬ 
sidered  by  the  Reviewing  Officer  in  reaching  a 
decision  unless: 

(1)  It  has  been  furnished  by  a  party,  or 

(ii)  It  has  been  furnished  pursuant  to  a  sub¬ 
poena. 

(g) (1)  When  a  hearing  is  requested  in  accor¬ 
dance  with  (d)(1)  of  this  section,  the  hear¬ 
ing  will  be  held  in  the  office  of  the  Reviewing 
Officer,  or  at  some  other  convenient  location 
selected  or  approved  by  the  Reviewing  Officer. 

(2)  A  party  requesting  a  hearing  in  accor¬ 
dance  with  (d)(1)  of  this  section  may  request 
that  the  Director's  designee  transfer  the  case 
to  another  Reviewing  Officer,  or  that  the 
hearing  be  held  at  a  location  other  than  the 
office  of  the  Reviewing  Officer.  The  request 
must  be  in  writing  and  state  the  reasons  why 
the  requested  action  is  necessary  or  desir¬ 
able.  Action  on  a  request  for  the  transfer  of 
a  case  to  a  different  Reviewing  Officer  is 
subject  to  the  discretion  of  the  Director's 
designee. 

(h) (1)  The  testimony  of  any  witness  may  be 
presented  either  through  a  personal  appearance 
or  through  a  written  statement.  The  Reviewing 
Officer,  upon  request  of  a  party,  may  assist  in 
obtaining  the  testimony  of  a  witness  by  personal 
appearance.  A  request  for  such  assistance  must 
be  in  writing  and  must  state  the  reasons  why  a 
written  statement  by  the  witness  would  be  inade¬ 
quate,  the  issue  or  issues  to  which  the  testi¬ 
mony  would  be  relevant,  and  the  substance  of 
the  expected  testimony.  If  the  Reviewing  Offi¬ 
cer  determines  that  the  personal  appearance 
of  the  witness  will  materially  aid  in  the 
decision  on  the  case,  the  Reviewing  Officer 
will  seek  to  obtain  the  personal  appearance  of 
the  witness. 

( i )  (A)  The  Reviewing  Officer  is  authorized  to 
issue  subpoenas  requiring  the  attendance  of 
witnesses  at  hearings  or  for  the  taking  of 
depositions. 

(B)  Subpoenas  will  be  issued  in  a  manner  and 
format  approved  by  the  Director. 

(C)  The  application  for  a  subpoena  shall  be 
filed  in  the  office  of  the  Reviewing  Officer. 

(D)  The  original  subpoena,  bearing  a  certif¬ 
icate  of  service,  shall  be  filed  with  the  Re¬ 


viewing  Officer. 

(E)  A  witness  may  be  required  to  attend  a 
hearing  or  deposition  at  a  place  not  more  than 
100  miles  from  the  place  of  service. 

(ii)(A)  Witnesses  subpoenaed  by  any  party 
shall  be  paid  the  same  fees  and  mileage  paid 
for  similar  services  in  the  District  Courts  of 
the  United  States.  The  witness  fees  and  mileage 
shall  be  paid  by  the  party  at  whose  insistence 
the  witness  appears. 

(B)  Any  witness  who  attends  a  hearing  or  the 
taking  of  a  deposition  at  the  request  of  the 
party,  without  having  been  subpoenaed  to  do  so, 
shall  be  entitled  to  the  same  mileage  and 
attendance  fees  paid  to  a  subpoenaed  witness. 
The  witness  fees  and  mileage  shall  be  paid  by 
the  party  at  whose  insistence  the  witness 
appears.  The  provisions  of  this  paragraph  are 
not  applicable  to  Federal  Government  employees 
who  are  called  as  witnesses  by  the  Federal  Gov¬ 
ernment. 

(2)  In  cases  where  an  individual  cannot  be 
required  to  appear  as  a  witness,  the  Reviewing 
Officer  may  move  the  hearing  to  the  location  of 
the  desired  witness,  accept  a  written  statement, 
or  accept  a  stipulation  in  lieu  of  testimony. 

(i)(l)  The  Reviewing  Officer  must  conduct  a 
fair  and  iixpartial  proceeding  in  which  the 
party  is  given  a  full  opportunity  to  be  heard. 

(i)  At  the  outset  of  the  hearing,  the  Review¬ 
ing  Officer  shall  insure  that  the  party  is 
aware  of  the  nature  of  the  proceedings  and  of 
the  alleged  violation. 

(ii)  Material  in  the  case  file  which  is 
pertinent  to  issues,  shall  be  presented.  The 
party  has  the  right  to  respond  to  or  rebut  this 
material.  The  party  may  offer  any  facts,  state¬ 
ments,  explanation,  documents,  sworn  or  unsworn 
testimony,  or  other  exculpatory  items  which  bear 
on  the  issues  or  which  may  be  relevant  to  the 
amount  of  the  penalty  to  be  assessed  if  the  par¬ 
ty  is  found  to  be  guilty  of  the  alleged  viola¬ 
tion.  The  Reviewing  Officer  may  require  the 
authentication  of  any  written  exhibit  or  state¬ 
ment. 

(iii)  After  the  evidence  in  the  case  file  has 
been  presented,  the  party  may  present  argument 
on  the  issues  in  the  case.  The  party  may 
request  an  opportunity  to  submit  additional 
written  testimony  for  consideration  by  the 
Reviewing  Officer.  The  Reviewing  Officer  shall 
allcw  a  reasonable  time  for  submission  of 
additional  written  testimony  and  shall  specify 
the  date  by  which  it  must  be  received.  If  the 
statement  is  not  received  within  the  time  pre¬ 
scribed  or  within  the  limits  of  any  extension 
of  time  granted  by  the  Reviewing  Officer,  the 
Reviewing  Officer  shall  render  a  decision  on 
the  basis  of  the  record  in  the  case  file. 

(iv)  At  the  close  of  the  party's  presentation 
of  evidence,  the  Reviewing  Officer  shall  allow 
the  introduction  of  rebuttal  evidence.  The 
Reviewing  Officer  shall  allow  the  party  an 
opportunity  to  respond  to  any  rebuttal  evidence 
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that  is  submitted. 

(v)  The  Reviewing  Officer  may  take  notice  of 
matters  which  are  subject  to  a  high  degree  of 
indisputability  and  are  ccmnonly  known  in  the 
community  or  are  ascertainable  from  readily 
available  sources  of  kncwn  accuracy.  Prior  to 
taking  notice  of  a  matter,  the  Reviewing  Officer 
shall  give  the  party  an  opportunity  to  shew  why 
notice  should  not  be  taken.  In  ary  case  in 
which  such  notice  is  taken,  the  Reviewing  Of¬ 
ficer  shall  place  in  the  record  a  written  state¬ 
ment  on  the  matters  to  which  notice  was  taken 
and  the  basis  for  taking  such  notice.  The  Re¬ 
viewing  Officer's  statement  shall  indicate  that 
the  party  consented  to  notice  being  taken  or 
shall  include  a  summary  of  the  party's  objec¬ 
tions  to  notice  being  taken  of  a  specific  mat¬ 
ter. 

(2)  In  reviewing  evidence,  the  Reviewing  Of¬ 
ficer  is  not  bound  by  strict  rules  of  evidence. 
In  evaluating  the  evidence  presented,  the 
Reviewing  Officer  shall  give  due  consideration 
to  the  reliability  and  relevance  of  each  item 
of  evidence. 

(j) (l)  A  verbatim  transcript  of  hearings 
before  a  Reviewing  Officer  will  not  normally  be 
prepared.  Ihe  Reviewing  Officer  shall  prepare 
notes  on  the  material  and  points  raised  by  the 
party  in  sufficient  detail  to  permit  a  full  and 
fair  review  and  resolution  of  the  case,  should 
it  be  appealed. 

(2)  A  party  may,  at  its  cwn  expense,  cause  a 
verbatim  transcript  to  be  made  by  a  court 
reporter.  If  a  verbatim  transcript  is  made, 
and  the  Reviewing  Officer's  decision  is  appeal¬ 
ed,  the  party  shall  submit  two  copies  of  the 
verbatim  transcript  with  the  appeal  to  the 
Director's  designee.  The  verbatim  transcript 
will  be  included  in  the  case  record. 

(k)  (1)  The  decision  called  for  in  subpara¬ 
graph  ( j)  (1)  (iii)  of  this  section  shall  be 
issued  in  writing,  and  shall  include: 

(1)  The  Reviewing  Officer's  conclusions  and 
the  basis  for  those  conclusions;  and 

(ii)  The  appropriate  rule,  order,  sanction, 
relief,  or  denial  thereof.  Any  decision  to 
assess  a  penalty  shall  be  based  upon  substantial 
evidence  in  the  record.  If  the  Reviewing  Offi¬ 
cer  finds  that  there  is  not  substantial  evidence 
in  the  record  establishing  that  the  alleged  vio¬ 
lation  probably  occurred,  the  Reviewing  Officer 
shall  dismiss  the  case  and  remand  it  to  the  Di¬ 
rector's  designee.  A  dismissal  is  without  prej¬ 
udice  to  the  Director's  designee's  right  to  re¬ 
file  the  case  and  have  it  reheard  if  additional 
evidence  is  obtained.  A  dismissal  following  a 
rehearing  is  final  and  with  prejudice. 

(2)  In  assessing  a  penalty,  the  Reviewing 
Officer  shall  review  the  record  of  any  prior 
violations  by  the  party.  The  Reviewing  Offi¬ 
cer's  decision  shall  contain  a  statement  advis¬ 
ing  the  party  of  the  right  to  an  administra¬ 
tive  appeal  to  the  Director  pursuant  to  Part 
290  of  this  Chapter.  The  party  shall  be  advised 


that  a  failure  to  submit  an  appeal  within  the 
prescribed  time  will  bar  its  consideration,  and 
that  failure  to  appeal  on  the  basis  of  a 
particular  issue  will  constitute  a  waiver  of 
that  issue  in  any  subsequent  proceeding.  An 
appeal  from  any  interim  ruling  of  the  Reviewing 
Officer  shall  be  reserved  and  considered  only 
at  the  time  of  and  as  part  of  an  appeal  from 
the  Reviewing  Officer's  final  decision. 

( 1)  ( l )  Any  appeal  from  the  decision  of  the 
Reviewing  Officer  and  any  supporting  argument 
must  be  submitted  by  a  party  to  the  Reviewing 
Officer  within  30  days  from  the  date  of  receipt 
of  the  decision.  The  appellant  shall  provide 
copies  of  the  notice  of  appeal  and  supporting 
brief  to  the  Director.  The  only  issues  which 
will  be  considered  on  appeal  are  those  issues 
specified  in  the  notice  of  appeal  which  were 
properly  raised  before  the  Reviewing  Officer 
and  jurisdictional  questions. 

(2)  The  failure  to  file  a  notice  of  appeal 
within  the  prescribed  time  limit  shall  result 
in  the  action  of  the  Reviewing  Officer  becoming 
the  final  action  of  the  U.S.  Department  of  the 
Interior  in  the  case. 

(m)  (1)  The  appeal  of  a  decision  of  the 
Reviewing  Officer  and  supporting  brief,  and  any 
comments  which  the  Reviewing  Officer  desires  to 
submit  regarding  the  appeal  must  be  forwarded 
to  the  Director  within  30  working  days  following 
receipt  of  the  notice  of  appeal  and  any  sup¬ 
porting  brief.  The  Reviewing  Officer  shall 
have  a  longer  period  of  time  to  submit  comments 
regarding  an  appeal  when  the  appellant  requests 
that  the  Director  grant  additional  time  for 
submitting  supporting  arguments.  The  Reviewing 
Officer  shall  provide  the  appellant  with  a  copy 
of  all  corrments  submitted  to  the  Director. 

(2)(i)  The  Director  may  affirm,  reverse,  or 
modify  the  Reviewing  Officer's  decision,  or 
remand  the  case  for  new  or  additional  proceed¬ 
ings. 

(ii)  The  Director  may  increase,  remit,  miti¬ 
gate,  or  suspend,  in  whole  or  in  part,  any  pen¬ 
alty  assessed  by  the  Reviewing  Officer. 

(iii)  VJhen  the  action  of  the  Director  in¬ 
cludes  the  increase,  remission,  mitigation,  or 
suspension,  in  whole  or  in  part,  of  a  penalty 
assessed  by  the  Reviewing  Officer,  the  appel¬ 
lant  and  the  Reviewing  Officer  shall  be  advised 
of  any  conditions  placed  upon  that  action. 

(iv)  The  Director  shall  issue  a  written  deci¬ 
sion  in  each  case.  Copies  of  the  Director's 
decision  are  to  be  provided  to  the  appellant 
and  the  Reviewing  Officer. 

(v)  In  the  absence  of  an  appeal  from  the 
Director's  decision  pursuant  to  30  CFR  Part 
290,  the  Director's  decision  on  an  appeal  shall 
be  final. 

(n) (l)  At  any  time  prior  to  final  Geological 
Survey  action  in  a  civil  penalty  case,  a  party 
may  petition  to  reopen  the  hearing  on  the  basis 
of  newly  discovered  evidence. 

(2)  Petitions  to  reepen  a  case  nust  be  in 
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writing.  Petitions  shall  describe  the  newly- 
found  evidence  and  state  why  the  evidence  would 
probably  produce  a  different  result  favorable 
to  the  petitioner.  The  petitioner  must  state 
whether  the  evidence  was  known  to  the  petitioner 
at  the  time  of  the  hearing  and,  if  not,  why  the 
newly  found  evidence  could  not  have  been  dis¬ 
covered  during  the  original  proceedings.  The 
party  must  submit  the  petition  to  the  Review¬ 
ing  Officer  and  provide  a  copy  to  the  Director's 
designee. 

( 3 )  The  Director 1  s  designee  may  file  carments 
in  opposition  to  the  petition.  If  the  Direc¬ 
tor's  designee  files  comments,  a  ccpy  of  the 
comments  shall  be  provided  to  the  petitioner. 

(4)  The  Reviewing  Officer  will  consider  a 
petition  to  reopen  a  case  unless  an  appeal  has 
been  filed  or  the  time  period  for  filing  an 
appeal  has  expired  and  no  appeal  was  filed.  In 
those  cases  where  an  appeal  has  been  timely 
filed,  a  petition  to  reopen  a  case  will  be 
considered  by  the  Director. 

(5)  The  Reviewing  Officer's  decision  on  a 
petition  to  reopen  a  case  will  be  decided  on  the 
basis  of  the  current  case  record,  the  contents 
of  the  petition,  and  the  comments,  if  any, 
submitted  by  the  Director's  designee  pursuant 
to  paragraph  (n)(3)  of  this  section. 

(6)  A  petition  to  reopen  a  case  will  be 
granted  only  when  the  Reviewing  Officer  deter¬ 
mines  that  newly  found  evidence,  that  would 
have  a  direct  and  material  bearing  on  the 
issue(s)  of  the  case,  is  described  in  the 
petition  and  when  the  petitioner  provides  a 
valid  explanation  as  to  why  the  new  evidence 
was  not  and  could  not  have  been  produced  pre¬ 
viously.  A  decision  on  a  petition  to  reopen  a 
case  shall  be  rendered  in  writing. 

(7)  The  denial  of  a  petition  to  recpen  a  case 
shall  be  final  and  nay  not  be  appealed  in  an 
action  separate  frcm  the  appeal  of  the  case 
pursuant  to  subsection  (m)  of  this  section  or 
Part  290  of  this  Chapter. 

(o)(l)  The  Director's  designee  shall  collect 
civil  penalties  assessed  by  a  Reviewing  Officer, 
the  Director,  or  the  Department  of  the  Inter¬ 
ior's  Board  of  Land  Appeals. 

(2)  Payment  of  a  civil  penalty  may  be  made  by 
check  or  postal  money  order  payable  to  the  U.S. 
Geological  Survey. 

(3)  Within  30  calendar  days  after  the  issu¬ 
ance  of  the  Reviewing  Officer's  decision  in  a 
case,  the  party  roast  submit  payment  of  any 
assessed  penalty  to  the  Director's  designee. 
Payment  is  to  be  made  even  though  an  appeal  is 
pending.  Failure  to  make  timely  payment  will 
result  in  the  collection  of  the  amount  assessed 
plus  interest  from  the  date  of  assessment 
until  the  date  of  payment.  Interest  shall  be 
calculated  at  the  average  of  the  highest  rate 
for  cormercial  and  finance  company  paper  of 
maturities  of  180  days  or  less  obtaining  on 
each  of  the  days  included  within  the  period 
for  which  interest  is  due.  Such  failure  may 


also  result  in  the  initiation  of  additional 
enforcement  proceedings,  including,  if  appro¬ 
priate,  cancellation  of  the  lease  or  permit 
under  §  250.12  of  this  Part. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979;  45  FR  20465,  Mar.  28,  1980] 

§  250.80-2  Penalties . 

(a)(1)  Pursuant  to  subsection  24(b)  of  the 
Act,  any  person  who  fails  to  comply  with  any 
provision  of  the  Act  or  any  term  of  a  lease, 
license,  or  permit  issued  pursuant  to  the  Act, 
or  any  provision  of  any  regulation  or  order 
issued  under  the  Act,  shall  be  liable  for  a 
civil  penalty  of  not  more  than  $10,000  for  each 
day  of  continuance  of  such  failure.  The  Direc¬ 
tor  may  assess,  collect,  and  compromise  a  civil 
penalty  after  notice  of  the  failure  and  the 
passage  of  a  reasonable  period  of  time  to 
allow  for  corrective  action.  No  penalty  shall 
be  assessed  until  the  person  charged  with  a 
violation  has  been  given  an  opportunity  for  a 
hearing  pursuant  to  §  250.80  of  this  Part. 

(2) (i)  Pursuant  to  subsection  24(c)  of  the 
Act,  the  penalties  set  forth  in  section  250.80- 
2(a) (2) (ii)  will  be  assessed  on  any  party,  upon 
conviction,  who  knowingly  and  willfully: 

(A)  Violates  any  provision  of  the  Act,  any 
term  of  a  lease,  license,  or  permit  issued 
pursuant  to  the  Act,  or  any  regulation  or  order 
issued  under  the  authority  of  the  Act  designed 
to  protect  health,  safety,  and  environment,  or 
to  conserve  natural  resources; 

(B)  Makes  any  false  statement,  representa¬ 
tion,  or  certification  in  any  application,  rec¬ 
ord,  report,  or  other  document  filed  or  re¬ 
quired  to  be  maintained  under  the  Act; 

(C)  Falsifies,  tampers  with,  or  renders 
inaccurate  ary  monitoring  device  or  method  of 
record  required  to  be  maintained  under  the 
Act;  or 

(D)  Reveals  any  information  and  data  required 
to  be  kept  confidential  by  the  Act. 

(ii)  Any  person  convicted  of  a  violation 
described  in  subparagraphs  (a) (2) (i) (A) ,  (B ) , 

(C) ,  or  (D)  shall  be  punished  by  a  fine  of  not 
more  than  $100,000  or  by  imprisonment  of  not 
more  than  10  years,  or  both. 

(iii)  For  each  day  that  a  violation  described 
under  subparagraph  (a)(2)(i)(A)  of  this  section 
continues,  or  for  each  day  that  any  monitoring 
device  or  data  recorder  remains  inoperative  or 
inaccurate  because  of  ary  activity  described 
in  subparagraph  (a)(2)(i)(C)  of  this  section, 
there  shall  be  a  separate  violation. 

(3)  Whenever  a  corporation  or  other  entity  is 
subject  to  prosecution  for  a  violaion  described 
under  subparagraphs  (a)  (2)  (i)  (A) ,  (B),  (C),  or 

(D)  of  this  section,  any  officer  or  agent  of 
such  corporation  or  entity  who  knowingly  and 
willfully  authorized,  ordered,  or  carried  out 
the  prescribed  activity  shall  be  subject  to  the 
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same  fines  or  imprisonment,  or  both,  as  provid¬ 
ed  for  under  subparagraph  (a)(2)(ii)  of  this 
section. 

(4)(i)  If  a  violation  of  law  or  regulation  is 
subject  to  both  a  civil  and  a  criminal  penalty, 
the  Director's  designee  is  authorized  to  decide 
whether  to  institute  civil  penalty  proceedings 
or  to  reconmend  referral  of  the  case  through 
the  Office  of  the  Solicitor  to  the  Department 
of  Justice  for  the  institution  of  an  enforcement 
action  in  the  appropriate  Federal  Court,  or 
both. 

(ii)  The  Director's  designee  shall  decide, 
within  30  working  days  of  an  apparent  violation 
or  within  30  working  days  of  a  decision  to 
refile  or  resubmit  a  case,  whether  the  apparent 
violation  will  be  referred  through  the  Office 
of  the  Solicitor  to  the  Department  of  Justice 
for  investigaion  into  whether  criminal  proceed¬ 
ings  should  be  initiated.  When  a  case  is 
referred  through  the  Office  of  the  Solicitor  to 
the  Department  of  Justice,  the  Director's  desig¬ 
nee  shall  advise  the  alleged  violator  of  that 
action  and  shall  warn  the  alleged  violator  that, 
regardless  of  the  outcome  of  any  criminal  pro¬ 
ceedings,  civil  penalty  proceedings  may  be  ini¬ 
tiated. 

(5)  A  decision  by  the  Department  of  Justice 
not  to  institute  criminal  proceedings  in  the 
appropriate  Federal  Court  shall  not  preclude 
the  Director's  designee  from  initiating  or  con¬ 
tinuing  the  conduct  of  civil  penalty  proceed¬ 
ings  in  the  case. 

(6)  The  remedies  and  penalties  prescribed  in 
this  section  shall  be  concurrent  and  cumulative, 
and  the  exercise  of  one  shall  not  preclude  the 
exercise  of  the  others.  Further,  the  remedies 
and  penalties  prescribed  in  this  section  shall 
be  in  addition  to  any  other  remedies  and  penal¬ 
ties  afforded  by  any  other  law  or  regulation. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979;  45  FR  20465,  Mar.  28,  1980;  45  FR  37818, 
June  5,  1980] 

§  250.81  Appeals. 

OCS  Orders,  other  orders,  or  decisions  issued 
under  the  regulations  in  this  Part  may  be 
appealed  in  accordance  with  the  provisions  of 
Part  290  of  this  Chapter.  The  filing  of  an 
appeal  shall  not  suspend  the  requirement  for 
corrpliance  with  an  order  or  decision. 

[38  FR  10001,  Apr.  23,  1973;  44  FR  61892,  Oct. 
26,  1979] 

§  250.82  Judicial  review. 

Nothing  contained  in  this  Part  shall  be  con¬ 
strued  to  prevent  any  interested  party  from 
seeking  judicial  review  as  authorized  by  law. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 


1979] 

REPORTS  TO  BE  MADE  BY  ALL  LESSEES  (INCLUDING 

operators! 

§  250.90  General  requirements. 

Information,  required  to  be  submitted  pursu¬ 
ant  to  the  regulations  in  this  Part,  shall  be 
furnished  in  the  manner  and  form  prescribed  in 
the  regulations  in  this  Part  or  as  ordered  by 
the  Director.  Copies  of  forms  can  be  obtained 
from  the  Director  and  mast  be  filled  out  com¬ 
pletely  and  filed  punctually  with  the  Director. 

[19  FR  2660,  May  8,  1954;  44  FR  61892,  Oct.  26, 
1979] 

§  250.92  Sundry  notices  and  reports  on  wells. 

(a)  All  notices  of  the  lessee's  intention  to 
fracture,  treat,  acidize,  repair,  multiple  com¬ 
plete,  abandon,  change  plans,  or  to  engage  in 
similar  activities,  and  all  subsequent  reports 
pertaining  to  such  operations  shall  be  sub¬ 
mitted  on  Form  9-331  in  accordance  with  para¬ 
graph  250.38(b)(1)  of  this  Part.  The  Director 
will  advise  the  lessee  concerning  the  number  of 
copies  of  Form  9-331  that  are  to  be  submitted. 
Prior  to  commencing  such  operations,  written 
approval  must  be  received  from  the  Director 

(b)  Form  9-331  shall  contain: 

( 1 )  A  detailed  statement  of  the  proposed  work 
for  repairing  (other  than  work  incidental  to 
ordinary  well  operation),  acidizing,  or  stimu¬ 
lating  production  by  ether  methods,  perforat¬ 
ing,  sidetracking,  squeezing  with  mud  or  ce¬ 
ment,  or  commencing  any  operations  (other  than 
those  covered  by  §  250.36  of  this  Part)  that 
will  materially  change  the  approved  program  for 
drilling  a  well  or  will  alter  the  condition  of 
a  completed  well. 

(2)  A  detailed  report  of  all  the  work  done 
and  the  results  obtained.  The  report  shall  set 
forth  the  amount  and  rate  of  production  of  oil, 
gas,  and  water  before  and  after  the  completion 
of  work  and  shall  include  a  ccnplete  statement 
describing  the  methods  used  and  giving  the 
dates  on  which  the  work  was  accomplished. 

(3)  A  detailed  statement  of  the  proposed  work 
for  abandonment  of  any  well.  For  all  wells, 
the  statement  shall  describe  the  proposed  work 
(including,  by  depths,  the  kind,  location,  and 
length  of  plugs),  and  plans  for  rrudding, 
cementing,  shooting,  testing,  and  removing  cas¬ 
ing,  and  other  pertinent  information.  The 
statement  as  to  a  producible  well  shall  set 
forth  the  reasons  for  abandonment  and  the  amount 
and  date  of  last  production. 

(4)  A  detailed  report  describing  the  manner 
in  which  the  abandonment  or  plugging  work  was 
acconplished,  including  the  nature  and  quanti¬ 
ties  of  materials  used  in  the  plugging  and  the 
location  and  extent,  by  depths,  of  casing  left 
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in  the  well,  and  the  volume  of  mud  fluid  used. 
If  an  attempt  was  made  to  cut  and  pull  any 
casing  string,  a  description  of  the  methods 
used  and  results  obtained  must  be  included. 

(c)  This  reporting  requirement  has  been 
approved  by  the  Office  of  Management  and  Budget 
in  accordance  with  the  Federal  Reports  Act  of 
1942  (42-R1424) . 

[34  FR  13548,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.93  Monthly  report  of  operations. 

(a)  A  separate  report  of  operations  for  each 
lease  must  be  made  on  Form  9-152  for  each 
calendar  month,  beginning  with  the  month  in 
which  drilling  operations  are  commenced,  and 
must  be  filed  in  duplicate  with  the  Director  on 
or  before  the  20th  day  of  the  succeeding  month, 
unless  an  extension  of  time  for  the  filing  of 
the  report  is  granted  by  the  Director.  The 
report  must  be  submitted  each  month  until  the 
lease  is  terminated  or  until  the  Director 
authorizes  discontinuance  of  the  report. 

(b)  The  report  on  Form  9-152  shall  disclose 
accurately: 

(1)  All  operations  conducted  on  each  well 
during  each  month; 

(2)  The  status  of  operations  on  the  last  day 
of  the  month;  and 

(3)  A  general  summary  of  the  status  of  opera¬ 
tions  on  the  leased  area. 

(c)  The  report  shall  show  for  each  calendar 
month: 

(1)  Each  well,  listed  separately; 

(2)  The  number  of  days  each  active  well 
produced,  the  nature  of  production  (whether  oil 
or  gas)  and  the  number  of  days  each  input  well 
was  used  for  injection  service; 

(3)  The  quantity  of  oil,  condensate,  gas,  and 
water  produced; 

(4)  The  total  depth  of  each  active  or  sus¬ 
pended  well; 

(5)  The  name,  character,  and  depth  of  each 
formation  drilled  during  the  month,  the  date 
each  depth  was  reached,  (special  attention 
should  be  given  to  the  names  and  depths  of 
important  formation  changes  and  the  contents  of 
formations),  and  the  dates  and  results  of  any 
tests,  such  as  production  or  water  shutoff; 

(6)  The  amount,  grade,  and  size  of  any  casing 
run  since  the  last  report;  and 

(7)  The  date  and  reason  for  every  shutdown 
and  all  other  noteworthy  information  on  opera¬ 
tions  not  specifically  provided  for  in  the  form. 

(d)  If  no  runs  or  sales  were  made  during  the 
calendar  month,  this  mast  be  stated  in  the 
report. 

(e)  This  reporting  requirement  has  been 
approved  by  the  Office  of  Management  and  Budget 
in  accordance  with  the  Federal  Reports  Act  of 
1942  (42-R1236). 

[19  FR  2661,  May  8,  1954;  44  FR  61892,  Oct.  26, 


1979;  45  FR  20465,  Mar.  28,  1980] 

§  250.94  Statement  of  oil  and  gas  runs  and 
royalties . 

(a)  When  required  by  the  Director,  a  monthly 
report  shall  be  submitted  on  Form  9-153,  shew¬ 
ing:  each  run  of  oil;  all  transfers  of  gas 
and  other  lease  products;  and  the  royalty 
accruing  therefrom  to  the  lessor.  Form  9-153 
shall  be  submitted  on  or  before  the  last  day  of 
the  calendar  month  which  follows  the  calendar 
month  in  which  the  production  is  obtained. 

(b)  This  reporting  requirement  has  been 
approved  by  the  Office  of  Management  and  Budget 
in  accordance  with  the  Federal  Reports  Act  of 
1942  (42-R1237 ) . 

[19  FR  2661,  May  8,  1954;  34  FR  13548,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 

§  250.95  Well  completion  or  recompletion  re¬ 
port  and  log. 

(a)  All  reports  and  logs  of  well  completions 
or  recorrpletions  shall  be  submitted  in  duplicate 
on  or  attached  to  Form  9-330  in  accordance  with 
paragraph  250.38(b)(1)  of  this  Part.  The  form 
shall  contain:  a  complete  and  accurate  log  and 
report  of  all  operations  on  the  well  as  speci¬ 
fied  on  the  form;  geologic  markers  and  all  im¬ 
portant  zones  of  porosity  and  contents  thereof; 
cored  intervals  and  all  drill-stem  tests 
including  depth  interval  tested,  cushion  used, 
and  the  time  the  tool  was  epen;  flowing  and 
shut-in  pressures;  and  recoveries.  Duplicate 
copies  of  logs  compiled  for  geologic  informa¬ 
tion  frem  core  or  formation  samples  shall  be 
filed  in  addition  to  the  regular  log.  If  not 
previously  furnished,  duplicate  copies  of  com¬ 
posites  of  multiple  runs  of  all  well  bore 
surveys,  including  electric,  radioactive,  and 
other  logs,  temperature  surveys,  and  direc¬ 
tional  surveys  shall  be  attached.  (Such  copies 
are  in  addition  to  field  prints  filed  pursuant 
to  §  250.38(b)(3)  of  this  Part.) 

(b)  This  reporting  requirement  has  been 
approved  by  the  Office  of  Management  and  Budget 
in  accordance  with  the  Federal  Reports  Act  of 
1942  (42-R0355). 

[34  FR  13548,  Aug.  22,  1969;  44  FR  61892,  Oct. 
26,  1979] 

§  250.96  Special  forms  or  reports. 

When  special  forms  or  reports,  other  than 
those  referred  to  in  the  regulations  in  this 
Part,  are  deemed  necessary,  instructions  for 
the  filing  of  such  forms  or  reports  will  be 
given  by  the  Director. 

[19  FR  2661,  May  8,  1954;  34  FR  13548,  Aug.  22, 
1969;  44  FR  61892,  Oct.  26,  1979] 
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6.  Preamble,  Model  Unit  Agreement  Form, 
45  FR  43256,  June  26,  1980. 

Geological  Survey- 

Model  Unit  Agreement  for  Use  in  the  Unitization 

of  Operations  Under  Outer  Continental  Shelf 

(PCS)  Oil  and  Gas  Leases 

AGENCY:  U.S.  Department  of  the  Interior,  Geo¬ 
logical  Survey. 

ACTION:  Announcement  of  Model  Unit  Agreement 
for  use  in  the  Unitization  of  Operations  Under 
Outer  Continental  Shelf  (OCS)  Oil  and  Gas 
Leases . 


SUMMARY:  The  Department  of  the  Interior  has 
developed  a  Model  Unit  Agreement  for  use  in  the 
unitization  of  operations  under  OCS  oil  and  gas 
leases.  A  proposed  Model  Unit  Agreement  was 
published  in  the  Federal  Register  on  August  10, 
1979  (44  FR  47169),  together  with  an  invitation 
for  interested  parties  to  submit  their  written 
corrments  and  recommendations .  The  Model  Unit 
Agreement  published  today  incorporates  modi¬ 
fications  which  are  based  on  the  corrments  and 
recommendations  which  were  received.  The  Mod¬ 
el  Unit  Agreement  also  reflects  the  Department 
of  the  Interior ' s  policy  to  assure  prompt  and 
efficient  exploration  and  development  of  OCS 
oil  and  gas  leases.  This  Model  Unit  Agreement 
is  to  be  used  in  conjunction  with  the  regula¬ 
tions  in  §§  250.50,  250.51,  and  250.52  that 
were  published  as  Final  Rule  in  the  May  2, 
1980,  Federal  Register  (45  FR  29280).  This 
Model  Unit  Agreement  will  serve  the  same  pur¬ 
pose  for  the  unitization  of  OCS  oil  and  gas 
leases  that  the  Model  Unit  Agreement  found  in 
30  CFR  §  226.12  serves  for  onshore  oil  and  gas 
leases . 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  Conservation  Division,  U.S. 
Geological  Survey,  National  Center,  Mail  Stop 
640,  12201  Sunrise  Valley  Drive,  Reston,  Vir¬ 
ginia  22092;  phone  703/860-7531. 

PRINCIPAL  AUTHORS:  W.  P.  Elliott,  Office  of 
the  Solicitor;  David  Page,  Office  of  the  As¬ 
sistant  Secretary — Energy  and  Minerals;  and 
Gerald  D.  Rhodes,  U.  S.  Geological  Survey. 

ADDRESSES :  A  copy  of  the  Model  Unit  Agreement 
may  be  obtained  from  the  following  offices  of 
the  Geological  Survey: 

Deputy  Division  Chief,  Offshore  Minerals  Re¬ 
gulation,  Conservation  Division,  U.S.  Geolog¬ 
ical  Survey,  National  Center — Mail  Stop  640, 
12201  Sunrise  Valley  Drive,  Reston,  Virginia 
22092. 


Conservation  Manager,  Alaska  Region,  U.S.  Geo¬ 
logical  Survey,  800  "A"  Street,  Suite  109, 
Anchorage,  Alaska  99501. 

Conservation  Manager,  Pacific  OCS  Region,  U.S. 
Geological  Survey,  1340  West  Sixth  Street,  Rocm 
160,  Los  Angeles,  California  90017. 

Conservation  Manager,  Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street  NW. ,  Suite  204, 
Washington,  D.C.  20244. 

Conservation  Manager,  Gulf  of  Mexico  OCS  Region, 
U.S.  Geological  Survey,  336  Imperial  Office 
Building,  P.O.  Box  7944,  Metairie,  Louisiana 
70010. 

SUPPLEMENTARY  INFORMATION 
BACKGROUND 

In  April  1978  the  Department  of  the  Interior 
initiated  a  review  of  the  past  and  current 
criteria  and  procedures  used  in  the  unitization 
of  operations  under  OCS  oil  and  gas  leases. 
The  results  of  that  review  and  enactment  of  the 
OCS  Lands  Act  Amendments  of  1978  (43  U.S.C. 
1334)  led  to  (1)  the  proposed  revisions  of  30 
CFR  250.50  and  250.51  that  were  published  August 
10,  1979  (44  FR  47109),  and  (2)  the  development 
of  the  proposed  Model  Unit  Agreement  that  was 
also  published  in  the  Federal  Register  on  Au¬ 
gust  10,  1979  (44  FR  47169). 

COMMENTS 

A  total  of  21  sets  of  corrments  and  reconmen- 
dations  were  submitted  in  response  to  the  in¬ 
vitation  contained  in  the  Notice  of  the  de¬ 
velopment  of  a  Model  Unit  Agreement  published 
August  10,  1979.  All  of  the  corrments  and 
reconmendations  that  were  received  came  from 
oil  and  gas  companies  and  trade  organizations. 

DIFFERENCES  BETWEEN  THE  MODEL  UNIT  AGREEMENT 
AND  THE  PROPOSED  MODEL  UNIT  AGREEMENT. 

The  differences  between  the  provisions  of  the 
Model  Unit  Agreement  published  by  this  Notice 
and  the  provisions  of  the  proposed  Model  Unit 
Agreement  published  August  10,  1979,  are  the 
results  of  the  Department's  efforts:  (1)  To 
incorporate  the  corrments  received;  (2)  to 
make  the  provisions  of  the  Model  Unit  Agreement 
more  clear;  and  (3)  to  assure  conformance  with 
the  OCS  Lands  Act,  as  amended  (herein  referred 
to  as  the  "Act"),  and  the  implementing  regula¬ 
tion  §§  250.50  and  250.51. 

* 
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DISCUSSION  OF  MAJOR  COMMENTS; 

1.  Extend  Comment  Period  and  Hold  Informal 
Meetings . 

A  nuiriber  of  respondents  suggested  that  the 
comment  period  for  the  Model  Unit  Agreement 
and  the  proposed  regulation  be  extended  and 
that  informal  meetings  be  held  to  afford  indus¬ 
try  representatives  and  other  representatives 
an  opportunity  to  participate  in  a  free 
exchange  of  views  with  representatives  of  the 
Department  of  the  Interior.  This  suggestion 
was  not  adopted.  Anyone  interested  in  an 
opportunity  to  participate  in  a  discussion  of 
the  proposed  Model  Unit  Agreement  and  the  pro¬ 
posed  regulation  with  representatives  of  the 
Department  of  the  Interior  was  free  to 
request  such  a  meeting  during  the  comment  per¬ 
iod  set  out  in  the  Federal  Register  Notice 
of  August  10,  1979.  The  Offshore  Operators 

Committee  requested  and  obtained  such  a  meeting 
in  order  to  present  its  comments  on  the  pro¬ 
posed  Model  Unit  Agreement  and  the  proposed 
rule. 

2.  Develop  a  Separate  Model  Unit  Agreement  for 
the  Three  Major  Categories  Under  Which  the 

Unitization  of  Operations  may  be  Classified. 

A  number  of  respondents  suggested  that  a 
separate  Model  Unit  Agreement  be  developed  for 
each  of  the  three  major  categories  of  unitized 
activities,  i.e.,  that  a  separate  Model  Unit 
Agreement  be  developed  for  use  when  there  is: 

(a)  A  voluntary  unitization  of  operations 
(all  lessees  execute  a  unit  agreement); 

(b)  Unitization  of  operations  is  ordered  by 
the  Director  on  the  Director's  initiative;  or 

(c)  Unitization  of  operations  is  ordered  by 
the  Director  at  the  request  of  one  or  more  (but 
less  than  all)  lessees. 

This  suggestion  has  not  been  adopted.  The 
Model  Unit  Agreement  published  today  is  suffi¬ 
ciently  flexible  to  be  adapted  to  the  needs 
of  each  of  the  variety  of  circumstances  sur¬ 
rounding  the  formulation  of  an  agreement  to 
govern  unitized  operations  under  portions  of 
two  or  more  OCS  oil  and  gas  leases.  As  experi¬ 
ence  is  gained  during  the  implementation  of 
the  Final  Rule  that  becomes  effective  June  30, 
1980,  consideration  will  be  given  to  the  de¬ 
velopment  of  special  provisions  to  meet  dem¬ 
onstrated  special  needs  for  one  or  more  of 
the  three  major  categories  of  units. 

3.  Identify  the  Nature  of  the  Area  Unitized. 

A  number  of  respondents  questioned  whether 
the  Model  Unit  Agreement  envisioned  a  unit  area 
which  is  2-dimensional  in  nature  or  one  that  is 
3-dimensional  in  nature,  i.e.,  limited  by  depth, 
and  suggested  that  the  Final  Rule  and  Model 
Unit  Agreement  clarify  the  nature  of  a  unit 


area.  The  Final  Rule  and  the  Model  Unit  Agree¬ 
ment  are  designed  to  permit  the  unit  area 
to  be  viewed  as  being  limited  by  depth.  The 
depth  limitation,  if  any,  placed  on  a  specific 
unit  area  will  be  determined  at  the  time  that  a 
unit  agreement  is  being  developed.  In  the 
event  there  is  a  question  regarding  whether  a 
specific  unit  area  is  limited  by  depth,  the 
approving  officer  will  indicate  in  the  approval 
document  whether  the  unit  area  is  limited  by 
depth. 

4.  Use  of  Different  Bases  for  Allocating  Pro¬ 

duction  from  Different  Reservoirs. 

One  respondent  described  the  proposed  Model 
Unit  Agreement  as  inadequate  because  the  re¬ 
spondent  felt  that  the  proposed  Model  Unit 
Agreement  did  not  allcw  for  a  different  basis 
of  participation  for  each  separate  reservoir. 
The  Model  Unit  Agreement  published  today  pro¬ 
vides  for  the  allocation  of  oil  and  gas  pro¬ 
duced  under  the  unit  agreement  on  the  basis  of 
the  number  of  acres  of  the  lease  or  part  of  a 
lease  in  the  unit  area  or  as  may  be  determined 
on  the  basis  of  the  estimated  recoverable  vol¬ 
umes  of  oil  or  gas,  or  both,  originally  in 
place  under  each  lease  corrputed  on  the  basis 
of  reservoir  characteristics.  Where  the  char¬ 
acteristics  of  separate  reservoirs  under  a  unit 
area  are  different,  the  allocation  of  produc¬ 
tion  from  different  reservoirs  should  reflect 
the  differences  in  reservoir  characteristics. 

5.  Execution  of  the  Unit  Operating  Agreement. 

A  number  of  respondents  indicated  that  they 
believed  that  the  execution  of  a  unit  operating 
agreement  prior  to  the  submission  of  an  executed 
unit  agreement  is  an  impractical  expectation. 
Similarly,  those  respondents  objected  to  having 
to  submit  amendments  to  unit  operating  agree¬ 
ments  at  least  30  days  prior  to  their  effective 
date.  Both  suggestions  have  been  rejected. 
With  rare  exception,  the  Department  of  the 
Interior  has  required  that  executed  unit  agree¬ 
ments  be  accompanied  by  executed  unit  operating 
agreements.  In  order  for  an  interest  to  be 
made  subject  to  the  unit  agreement,  the  cor¬ 
responding  working  interest  must  be  subject  to 
the  unit  operating  agreement.  Similarly,  since 
changes  in  the  unit  operating  agreements  my 
result  in  a  change  in  emphasis  on  exploration, 
development,  and  production  activities,  the  De¬ 
partment  insists  that  it  be  fully  apprised  of 
those  possible  changes  in  emphasis  prior  to 
their  occurrence. 

6.  Expense  for  Unit  Operator's  Appearances. 

One  respondent  objected  to  the  unit  agreement 
authorizing  the  unit  operator  to  charge  the 
expense  of  appearances  to  the  other  parties  to 
a  unit  agreement  and  suggested  that  expenses 
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for  appearances  by  the  unit  operator  should  be 
subject  to  negotiation  and  should  be  part  of 
the  unit  operating  agreement.  This  suggestion 
has  been  rejected.  Appearances  are  a  normal 
function  of  the  unit  operator  as  unit  operator 
and  the  expense  for  appearances  are  properly 
charged  as  normal  unit  operating  expense.  Any 
nonoperating  interest  owner  is  free  to  make  an 
appearance  for  the  purpose  of  presenting  an 
opposing  or  supporting  view.  However,  the 
appearance  of  the  nonoperating  interest  owner 
is  not  a  normal  unit  operating  function  and, 
thus,  is  not  chargeable  as  a  unit  operating 
expense.  A  nonoperator  wishing  to  present  an 
opposing  view  to  that  of  the  unit  operator  has 
the  right  to  make  such  a  presentation  at  its 
own  expense. 

7.  Net  Profit  and  Work  Commitment  Obligations. 

One  respondent  recommended  that  the  unit 
agreement  address  the  manner  in  which  net  profit 
interests  will  be  computed  after  unitization 
and  the  effect  of  unitization  of  the  operations 
under  a  lease  upon  a  lessee's  work  commitment 
obligation.  These  recommendations  have  been 
rejected  insofar  as  they  relate  to  the  develop¬ 
ment  of  provisions  in  the  Model  Unit  Agreement 
published  today.  It  would  be  premature  at  this 
time,  to  attempt  to  write  unit  agreement  provi¬ 
sions  addressing  the  impact  of  unitization  upon 
Federal  net  profit  interests  or  lessees'  work 
commitment  obligations.  When  the  Department 
issues  OCS  oil  and  gas  leases  that  incorporate 
net  profit  interests  and/or  lessee  work  ccmmit- 
rnent  obligations,  the  Department  will  develop 
appropriate  provisions  for  incorporation  into 
the  Model  Unit  Agreement  then  being  used. 

8.  Unavoidable  Delay. 

A  number  of  respondents  recommended  the 
addition  of  an  "unavoidable  delay"  provision. 
This  recommendation  has  not  been  adopted.  The 
law  and  implementing  regulations  adequately 
cover  unavoidable  delay  under  suspension  of 
production,  i.e.,  under  specified  circumstances 
such  as  are  identified  in  sections  5(a)  and 
25(h)  of  the  Act.  We  expect  to  work  with  those 
unit  operators  who  experience  difficulties  and 
delays  in  spite  of  vigorous  efforts  on  their 
part.  On  the  other  hand,  operators  who  encoun¬ 
ter  difficulties  and  delays  which  are  due  in  a 
large  part  to  their  own  lack  of  effort  or  their 
predecessor  in  interest's  lack  of  effort  will 
be  expected  to  meet  their  obligations  under  the 
unit  agreement  in  a  timely  manner. 

MODEL  UNIT  AGREEMENT  ARTICLE-BY-ARTICLE  DISCUS¬ 
SION 

"Whereas  Clauses" 

One  respondent  recommended  replacement  of 


"in  the  national  interest"  in  the  second  "where¬ 
as"  clause  with  "in  the  interest  of  conserva¬ 
tion,  prevention  of  waste,  and  protection  of 
correlative  rights . "  This  recommendation  has 
not  been  adopted.  Prior  to  the  enactment  of  the 
1978  OCS  Lands  Act  Amendments,  unitization  was 
authorized  only  in  those  situations  where  unit¬ 
ization  was  "in  the  interest  of  conservation, " 
i.e.,  conservation  of  the  natural  resources  of 
the  OCS.  The  statutory  requirement  that  the 
Secretary  prescribe  regulations  that  include 
provisions  "for  unitization,  pooling,  and 
drilling  agreements"  contains  no  such  con¬ 
straining  language.  The  broader  provison  to 
permit  unitization  "in  the  national  interest" 
has  been  retained. 

Article  I — Definitions 

One  respondent  recommended  that  "unitized 
area"  be  modified  to  permit  the  inclusion  of 
adjoining  State  lands.  This  suggestion  has  not 
been  adopted  in  recognition  of  the  fact  that 
the  Model  Unit  Agreement  is  just  what  the  title 
indicates  it  is,  a  model  agreement  for  use  in 
unitizing  OCS  oil  and  gas  leases.  In  the  event 
a  unit  is  proposed  which  embraces  State  and 
Federal  submerged  lands,  the  language  of  the 
governing  unit  agreement  should  be  drafted  to 
clearly  reflect  that  unique  circumstance. 

A  number  of  respondents  suggested  that  the 
Model  Unit  Agreement  should  include  additional 
definitions  of  terms.  Those  suggestions  were 
adopted  to  the  extent  that  30  CFR  250.2, 
"Definitions , "  were  expanded  to  include  defini¬ 
tions  for  "unitization, "  "unit  area, "  "unit 
agreement/'  unitized  substances,"  and  "pool¬ 
ing  and  drilling  agreements."  The  definition 
of  a  term  contained  in  §  250.2  is  controlling 
when  that  term  is  used  in  a  unit  agreement 
approved  or  prescribed  under  30  CFR  Part  250. 

A  number  of  editorial  revisions  have  been 
made  in  the  definitions  contained  in  Article  I. 
The  most  significant  change  made  in  the  Article 
was  the  expansion  of  the  definition  of  "lease" 
and  the  incorporation  of  language  that  recog¬ 
nizes  the  segregation  of  leases  when  less  than 
an  entire  lease  is  included  under  a  unit  agree¬ 
ment. 

Article  III — Unit  Area  and  Exhibits 

Two  respondents  recorrmended  the  inclusion  of 
an  Exhibit  C  to  show  the  allocation  of  produc¬ 
tion  to  the  individual  tracts  of  unitized  lands. 
This  recommendation  has  been  adopted.  A  num¬ 
ber  of  editorial  changes  have  also  been  made 
to  further  clarify  the  provisions  of  Article 
III. 

Article  V — Resignation  or  Removal  of  Unit  Op¬ 
erator 

A  number  of  respondents  insisted  that  the 
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provisions  of  Articles  IV,  V,  and  VI  that  relate 
to  the  designation,  resignation,  and  replace¬ 
ment  of  the  unit  operator  should  be  emitted 
from  the  unit  agreement  and  left  in  the  unit 
operating  agreement.  This  idea  has  been 
rejected.  The  unit  operating  agreement  is  a 
companion  but  subordinate  agreement  to  the 
unit  agreement.  The  provisions  in  question 
demonstrate  the  involvement  of  the  Director 
or  his  delegee  in  the  process  relating  to  the 
designation,  resignation,  and  replacement  of  a 
unit  operator. 

A  number  of  respondents  recommended  that 
§  5.3  indicate  that  the  assets  to  be  turned  over 
to  the  successor  unit  operator  should  be  limited 
to  those  that  are  jointly  owned  by  the  working 
interest  owners.  This  suggestion  has  not  been 
adopted.  The  conplex  picture  of  ownership  of 
OCS  assets  makes  it  inperative  that  the  succes¬ 
sor  unit  operator  receive  control  over  those 
assets  that  are  necessary  to  continue  unit 
operations.  The  agreements  between  the  unit 
operator,  the  working  interest  owners,  and  the 
owners  of  assets  used  in  unit  operations  should 
reflect  the  importance  of  continued  operation 
of  the  unit  after  the  resignation  or  removal  of 
a  unit  operator  and  the  selection  of  a  successor 
unit  operator. 

Article  VI — Successor  Unit  Operator 

A  number  of  respondents  recommended  that  a 
basis  other  than  acreage  be  used  to  measure  the 
weight  of  a  working  interest  owner's  vote  to 
remove  or  designate  a  unit  operator.  This 
suggestion  has  been  adopted.  Section  6.1  has 
been  modified  to  indicate  that  a  working  inter¬ 
est  owner's  share  will  be  "determined  on  the 
basis  of  the  estimated  volume  of  recoverable 
oil  or  gas,  or  both,  originally  in  place  under 
each  lease  conputed  on  the  basis  of  reservoir 
characteristics . " 

One  respondent  recommended  that  §  6.2  be  mod¬ 
ified  to  permit  the  Director  to  designate  a 
successor  unit  operator,  if  the  working  interest 
owners  have  failed  to  designate  a  successor 
unit  operator.  Ibis  recommendation  has  been 
adopted.  Section  6.2  now  provides  the  Director 
the  options  of  terminating  the  unit  agreement 
or  of  designating  one  of  the  working  interest 
owners  as  successor  unit  operator.  As  the 
respondent  suggested,  the  conservation  of  nat¬ 
ural  resources  of  the  OCS  may  not  be  served 
by  the  termination  of  a  unit  agreement.  The 
Director's  authority  to  require  unitization 
clearly  carries  with  it  the  authority  to 
designate  a  unit  operator. 

Article  VII — Unit  Operating  Agreement 

Only  minor  editorial  changes  have  been  made 
in  the  text  of  this  Article.  The  recommenda¬ 
tions  that:  (1)  The  requirement  to  submit 
amendments  to  unit  operating  agreements  at 


least  30  days  prior  to  their  proposed  effective 
dates  be  eliminated;  (2)  the  unit  operating 
agreement  be  limited  to  only  one  agreement; 
and  (3)  the  filing  of  a  unit  operating  agree¬ 
ment  be  permitted  up  to  30  days  following  the 
approval  of  the  unit  agreement  have  all  been 
rejected.  No  amendment  to  a  unit  operating 
agreement  is  to  become  effective  until  the 
Director  has  had  a  reasonable  period  of  time 
to  object  and  prevent  the  provision  from  becom¬ 
ing  effective  should  such  action  be  appropri¬ 
ate.  Ary  agreement  which  impacts  upon  the 
operations  within  the  unit  area  may  properly 
be  considered  part  of  the  unit  operating 
agreement.  Since  a  working  interest  is  not 
effectively  corrmitted  to  a  unit  agreement 
until  it  is  committed  to  the  unit  operating 
agreement,  the  requirement  that  the  executed 
unit  operating  agreement  be  submitted  with  the 
executed  unit  agreement  has  been  retained. 
This  practice  will  also  assure  that  the  provi¬ 
sions  of  the  unit  operating  agreement  are  avail¬ 
able  for  review  by  the  Director's  staff  prior 
to  the  approval  of  the  unit  agreement.  Should 
the  unit  operating  agreement  be  found  to  con¬ 
tain  objectionable  features,  appropriate 
changes  can  be  obtained  prior  to  the  approval 
of  the  unit  agreement. 

Article  IX — Appearances  and  Notices 

Other  than  for  some  minor  editorial  changes, 
Article  IX  remains  unchanged  from  the  proposed 
provision  published  in  August  1979,  the 
reccmmendations  that  the  unit  operator  be  re¬ 
quired  to  pay  its  own  expenses  for  appearances 
or  that  the  unit  pay  for  appearances  by  non- 
eperators  have  been  rejected.  One  of  the 
basic  responsibilities  of  the  unit  operator  is 
to  represent  the  interest  of  the  unitized 
activities  before  the  Department  of  the  Interior 
and  other  entities  legally  empowered  to  issue 
decisions  concerning  Orders  and  Regulations  of 
the  Department.  Thus,  it  is  proper  that  the 
expenses  incurred  by  such  appearances  be  treated 
as  unit  operating  expenses .  Non-operating 
working  interest  owners  do  not  have  the  respon¬ 
sibility  to  represent  any  interest  other  than 
their  own.  Thus,  it  is  proper  for  the  unit 
agreement  to  indicate  that  a  nonoperating  work¬ 
ing  interest  owner  may  make  an  appearance  in 
any  proceeding  at  its  own  expense. 

Article  X — (Exploration/Development  and  Produc¬ 
tion)  Plans 

Only  minor  editorial  changes  have  been  made 
in  the  text  of  Article  X  to  assure  that  it 
clearly  reflects  the  requirements  for  prompt 
and  efficient  exploration  and  development  found 
in  the  Secretary's  policy  for  prompt  and  effi¬ 
cient  exploration  and  development  of  OCS  oil 
and  gas  leases  and  unit  areas  and  the  regula¬ 
tions  in  30  CFR  Part  250,  e.g.,  the  regula- 
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tions  in  §§  250.34,  250.35,  250.50,  and  250. 
51 ,  suggestions  toy  respondents  that  the  text 
of  the  Model  Unit  Agreement  toe  changed  to: 
(1)  delete  §  10.2;  (2)  allcw  a  unit  operator 
more  time  to  submit  a  new  exploration  plan,  or 
development  and  production  plan;  (3)  indicate 
that  any  cessation  or  suspension  authorized  or 
approved  under  an  approved  exploration  plan  or 
development  and  production  plan  require  no 
additional  request  or  approval  for  a  suspension; 
or  (4)  specifically  provide  for  the  amendment 
of  exploration  plans  and  development  and  pro¬ 
duction  plans,  have  all  been  rejected.  As 
previously  indicated,  the  provisions  of  Article 

X  are  designed  to  reflect  the  Department '  s 
requirements  for  pronpt  and  efficient  explora¬ 
tion  and  development  of  OCS  oil  and  gas  leases 
and  unit  areas.  The  text  of  Article  X  makes 
it  clear  that  just  as  an  approved  exploration 
plan  or  development  and  production  plan  cannot 
serve  to  extend  a  lease  unless  certain  other 
actions  are  taken,  the  approval  of  a  plan  for 
unitized  activities  must  also  be  accorpanied 
by  actions  similar  to  those  required  to  con¬ 
tinue  a  lease  without  unitization,  i.e.,  con¬ 
tinuous  drilling  activity  under  §  250.35  or  a 
suspension  of  operations  or  production  pursuant 
to  §  250.12. 

Article  XI — Revision  of  Unit  Area 

Article  XI  was  the  subject  of  a  number  of 
responses  which  in  essence  suggested  that  the 
requirements  of  the  provision,  as  written, 
appeared  to  be  unworkable.  The  text  of  Article 

XI  has  been  modified  to  better  reflect  the 
requirements  of  the  provisions  contained  there¬ 
in.  The  question  of  whether  a  unit  boundary 
is  to  be  drawn  by  dividing  blocks  into  aliquot 
parts  has  been  left  open  to  permit  the  defini¬ 
tion  of  a  unit  area  on  the  basis  of  actual 
estimated  productive  limits  or  upon  the  basis 
of  aliquot  parts  of  a  block  as  shewn  in  a  pro¬ 
traction  survey.  Where  reservoir  limits  are 
in  the  process  of  being  defined,  we  envision 
that  unit  areas  will  be  drawn  on  the  basis  of 
half,  quarter,  or  quarter-quarter  blocks. 
Once  a  unitized  reservoir  has  been  defined, 
the  boundary  may  then  be  drawn  on  the  basis  of 
productive  limits. 

Article  XII — Allocation  of  Production 

Other  than  for  some  minor  editorial  changes, 
the  text  of  Article  XII  is  basically  unchanged 
from  the  proposed  Article  XII  published  in 
August  1979. 

Article  XIII — Rentals  and  Minimum  Royalties 

One  respondent  recommended  deletion  of  Arti¬ 
cle  XIII  on  the  grounds  that  rental  and  mini¬ 
mum  royalty  are  adequately  covered  in  the 
lease  and  regulations.  This  reoorrmendation  has 


been  rejected.  Since  a  unit  agreement  serves 
to  amend  the  provisions  of  a  lease  that  is 
subject  to  the  agreement,  it  is  appropriate 
to  indicate  in  the  unit  agreement  what,  if 
any,  change  unitization  will  have  on  the  rental 
and  minimum  royalty  requirements  of  a  lease. 
It  is  anticipated  that  appropriate  "net  profit" 
and  "work  commitment"  provisions  will  be 
developed  when  leases  are  issued  that  incorpo¬ 
rate  these  provisions. 

Article  XIV — Effective  Date  and  Termination 

One  respondent  recommended  that  Article  XIV 
be  modified  to  provide  that  the  unit  and  each 
lease  therein  shall  remain  in  full  force  and 
effect  as  long  as  the  unitized  area  is  being 
operated  pursuant  to  an  approved  exploration 
plan  or  an  approved  development  and  production 
plan.  This  recommendation  has  not  been  adopted. 
The  agreement,  as  written,  makes  it  clear  that 
there  may  be  circumstances  under  which  leases 
may  expire  or  the  unit  agreement  terminate  even 
though  an  approved  development  and  production 
plan  is  in  effect,  e.g.,  a  cessation  of  produc¬ 
tion  from  the  unit  area  that  lasts  more  than 
90  days  when  a  suspension  of  operations  or 
production  is  not  in  effect.  There  are  sane 
editorial  changes  in  the  text  of  Article  XIV 
such  as  the  modification  to  provide  for  a 
special  effective  date. 

Article  XV — Effect  of  Contraction  and  Termina¬ 
tion;  Article  XVI — Counterparts;  Article  XVII- 
Subsequent  Joinder;  and  Article  XVIII — Remedies 

The  text  of  Articles  XV,  XVI,  XVII,  and 
XVIII  as  published  today  varies  only  slightly 
from  the  text  of  the  provisions  published  in 
August.  Recommendations  by  respondents  that: 
(1)  The  unit  operating  agreement  should  be  the 
exclusive  business  of  the  lessees;  (2)  the 
Director  should  be  required  to  notify  all 
operators  of  a  pending  termination  of  a  unit 
agreement  due  to  the  unit  operator's  default; 
and  (3)  the  Director  should  provide  an  oppor¬ 
tunity  for  a  hearing  on  the  record  prior  to 
termination  of  a  unit  or  lease  have  all  been 
rejected.  As  previously  indicated,  the  unit 
operating  Agreement  is  subordinate  to  the  unit 
agreement.  Since  the  Director  may  require 
modifications  of  the  unit  agreement,  the  sub¬ 
ordinate  unit  operating  agreement  cannot  be 
exempt  f ran  the  Director ' s  authority  to  require 
modification.  The  lessees  of  unitized  leases 
are  responsible  for  assuring  compliance  with 
the  unit  agreement,  law,  regulations,  and 
leases.  The  fact  that  another  is  serving  as 
unit  operator  does  not  serve  to  reduce  their 
responsibility.  If  anything,  the  lessee's  re¬ 
sponsibility  is  increased  since  the  lessee  rrust 
deal  through  a  third  party  to  assure  timely 
action.  The  results  of  failure  to  recognize 
possible  adverse  results  such  as  a  lease 
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expiration  or  unit  termination,  or  both,  are 
problems  which  the  lessee  must  address  early  in 
order  to  take  effective  action  to  assure  timely 
actions  on  the  part  of  the  operator. 

JOAN  M.  DAVENPORT, 

Assistant  Secretary 


JUNE  20,  1980 


7.  Model  Unit  Agreement  Form,  45  FR 
43256,  June  26,  1980. 

Model  Outer  Continental  Shelf  Unit  Agreement; 

Unit  Agreement  for  Outer  Continental  Shelf 

Exploration,  Development,  and  Production  Opera- 

tions  on  the  Unit,  Area  Offshore 


Table  of  Contents 

Article  I — Definitions. 

Article  II — Incorporation  by  Reference. 

Article  III — Unit  Area  Exhibits. 

Article  IV — Designation  of  Unit  Operator. 
Article  V — Redesignation  or  Removal  of  Unit  Op¬ 
erator. 

Article  VI — Successor  Unit  Operator. 

Article  VII — Rights  and  Obligations  of  Unit  Op¬ 
erator. 

Article  VIII — Unit  Operating  Agreement. 

Article  IX — Appearances  and  Notices. 

Article  X — ( Exploration/Development  and  Produc¬ 
tion)  Plans. 

Article  XI — Revision  of  Unit  Area. 

Article  XII — Allocation  of  Production. 

Article  XIII — Rentals  and  Minimum  Royalties. 
Article  XIV — Effective  Date  and  Termination. 
Article  XV — Effect  of  Contraction  and  Termina¬ 
tion. 

Article  XVI — Counterparts. 

Article  XVII — Subsequent  Joinder. 

Article  XVIII — Remedies. 

Witnesseth ; 

Whereas,  section  5(a)(4)  of  the  Act  authorizes 
the  Secretary  of  the  Interior  to  provide  for 
unitization,  pooling,  and  drilling  agreements; 

Whereas,  it  is  deemed  to  be  in  the  national 
interest  to  unitize  the  oil  and  gas  interests 
in  the  Unit  Area;  and 

Whereas,  it  is  deemed  to  be  in  the  national 
interest  to  conduct  exploration,  development, 
and  production  operations  in  the  Unit  Area  in  a 
timely  and  safe  manner; 

N ow,  Therefore,  in  consideration  of  the  pre¬ 
mises  and  premises  contained  herein,  it  is 
agreed  that: 

Article  I — Definitions 

The  following  definitions  of  terms  shall 
apply  to  this  Agreement. 

(a)  Act  means  the  Outer  Continental  Shelf 
Lands  Act  of  1953,  as  amended,  43  U.S.C.  1331 
et  seq. 

(b)  Regulations  means  all  regulations  pre¬ 
scribed  pursuant  to  the  Act  or  sections  302 
and  303  of  the  Department  of  Energy  Organization 
Act,  42  U.S.C.  7152  and  7153.  They  include  all 
regulations  prescribed  to  carry  out  the  provi¬ 
sions  of  the  Act  and  as  may  be  prescribed  or 
amended  at  any  time  in  order  to  provide  for 


the  prevention  of  waste  and  conservation  of  the 
natural  resources  of  the  Outer  Continental  Shelf 
(OCS)  and  the  protection  of  correlative  rights 
therein. 

(c)  Director  means  the  Director  of  the  Geo¬ 
logical  Survey,  U.S.  Department  of  the  Inter¬ 
ior,  or  his  designee. 

(d)  Unit  Area  means  the  portion  of  the  OCS 
which  is  made  subject  to  this  Agreement  and 
described  in  Article  III. 

(e)  Reservoir  means  an  oil  or  gas  accumula¬ 
tion  which  is  separated  from  and  not  in  com¬ 
munication  with  any  other  oil  or  gas  accumula¬ 
tion. 

(f)  Working  Interest  means  an  interest  in 
the  Unit  Area  held  by  virtue  of  a  Lease, 
operating  agreement,  or  other  contractual 
arrangement  under  which,  except  as  otherwise 
provided  in  this  Agreement,  confers  the  right 
or  authority  to  explore  for,  develop,  and  pro¬ 
duce  oil  and  gas.  The  right  delegated  to 
the  Unit  Operator  by  this  Agreement  is  not  a 
working  interest. 

(g)  Lease  means,  according  to  the  context, 
an  oil  and  gas  Lease  issued  or  maintained 
pursuant  to  the  Act,  or  a  specific  area  of  the 
OCS  for  which  the  United  States  has  conveyed 
the  exclusive  right  and  privilege  to  drill  for, 
mine,  extract,  remove,  and  dispose  of  oil  and 
gas  deposits  including  a  portion  of  such  an 
area  segregated  in  accordance  with  30  CFR  250. 
50. 

(h)  Block  means  an  area  designated  as  a  block 
on  a  United  States  Official  Leasing  Protraction 
Diagram  for  an  area  of  the  OCS. 

(i)  Unit  Operator  means  the  person,  associa¬ 
tion,  partnership,  corporation,  or  other  busi¬ 
ness  entity  designated  by  the  Working  Interest 
cwners  and  approved  by  the  Director  to  conduct 
eperations  within  the  Unit  Area  in  accordance 
with  exploration  plans  and  development  and  pro¬ 
duction  plans  approved  pursuant  to  the  Act  and 
applicable  Regulations. 

(j)  Agreement  means  this  unit  agreement, 
approved  by  the  Director  for  conducting  ex¬ 
ploration,  development,  and  production  epera¬ 
tions  within  the  Unit  Area. 

(k)  Unit  Operating  Agreement  means  an  agree¬ 
ment  made  between  the  Working  Interest  cwners 
and  the  Unit  Operator  providing  for  the  appor¬ 
tionment  of  costs  and  liabilities  incurred  in 
conducting  eperations  pursuant  to  this  Agree¬ 
ment  and  the  establishment  of  such  other  rights 
and  obligations  as  they  deem  apprepriate. 

Article  II — Incorporation  by  Reference 

This  Agreement  is  subject  to  all  provisions 
of  the  Act,  sections  302  and  303  of  the  Depart¬ 
ment  of  Energy  Organization  Act,  the  Regula¬ 
tions,  other  applicable  laws,  and  the  Leases 
covering  OCS  lands  within  the  Unit  Area. 
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Article  III — Unit  Area  and  Exhibits 

3.1  The  following  described  portion  of  the 
OCS  as  shewn  on  the  United  States  Official 
Leasing  Protraction  Diagram  is  subject  to  valid 
Leases  and  constitutes  the  Unit  Area. 

3.2  Exhibit  "A",  which  is  attached  to  this 
Agreement  and  rrade  a  part  hereof,  is  a  plat 
identifying  the  Unit  Area  and  component  Blocks. 

3.3  Exhibit  "B",  Which  is  attached  to  this 
document  and  made  a  part  hereof,  is  a  schedule 
listing  the  conpcnent  Leases  and  the  ownership 
of  each. 

3.4  Exhibit  "C",  which  is  attached  to  this 
Agreement  and  made  a  part  hereof,  is  a  schedule 
listing  the  component  Leases  and  the  percentage 
of  oil  or  gas,  or  both,  that  is  to  be  allocated 
to  each  Lease  or  portion  of  a  Lease. 

3.5  Exhibits  "A,"  "B, "  and  "C"  shall  be 
revised  by  the  Unit  Operator  whenever  changes 
in  the  Unit  Area,  changes  in  the  ownership  of 
one  or  more  Leases,  or  changes  in  the  percent¬ 
ages  of  oil  or  gas,  or  both,  allocated  to  the 
individual  Leases  render  such  changes  neces¬ 
sary.  Four  copies  of  the  revised  exhibits 
shall  be  submitted  for  concurrence  of  the 
Director. 

Article  IV — Designation  of  Unit  Operator 

is  designated  as  the  Unit  Operator 
and  agrees  to  accept  the  rights  and  obligations 
of  the  Unit  Operator  to  explore  for,  develop, 
and  produce  oil  and  gas  as  provided  in  this 
Agreement . 

Article  V — Resignation  or  Removal  of  Unit  Oper¬ 
ator 

5.1  The  Unit  Operator  shall  have  the  right 
to  resign  at  any  time.  Such  resignation  shall 
not  become  effective  until  60  days  after  written 
notice  of  an  intention  to  resign  has  been 
delivered  by  the  Unit  Operator  to  the  Working 
Interest  owners  and  the  Director  and  until  all 
artificial  islands,  installations,  and  other 
devices,  including  wells,  used  for  conducting 
operations  in  the  Unit  Area  are  placed  in  a 
condition  satisfactory  to  the  Director  for  sus¬ 
pension  or  abandonment  of  operations.  However, 
if  a  successor  Unit  Operator  is  designated  and 
approved  as  provided  in  Article  VI,  the  resig¬ 
nation  shall  be  effective  upon  the  designation 
and  approval  of  the  successor  Unit  Operator. 

5.2  The  Unit  Operator  may  be  subject  to 
removal  by  the  same  percentage  vote  of  the 
owners  of  Working  Interests  as  provided  in 
Article  VI  for  the  designation  of  a  successor 
Unit  Operator.  This  removal  shall  not  be 
effective  until  the  Working  Interest  cwners 
notify  the  Director  and  the  Unit  Operator  and 
until  the  Director  approves  the  designation  of 
a  successor  Unit  Operator. 

5.3  The  resignation  or  removal  of  the  Unit 


Operator  shall  not  release  the  Unit  Operator 
from  liability  for  any  failure  bo  meet  his 
obligations  which  accrued  before  the  effective 
date  of  his  resignation  or  removal. 

5.4  The  resignation  or  removal  of  the  Unit 
Operator  shall  not  terminate  his  right,  title, 
or  interest  as  the  owner  of  a  Working  Interest 
or  other  interest  in  the  Unit  Area.  However, 
when  the  resignation  or  removal  of  the  Unit 
Operator  becomes  effective,  the  Unit  Operator 
shall  relinquish  to  the  successor  Unit  Operator 
all  artificial  islands,  installations,  devices, 
records,  and  any  other  assets  used  for  conduct¬ 
ing  operations  on  the  Unit  Area,  Whether  or 
not  located  on  the  Unit  Area. 

Article  VI — Successor  Unit  Operator 

6.1  Whenever  the  Unit  Operator  tenders  his 
resignation  as  Unit  Operator  or  is  removed  as 
provided  in  Article  V,  a  successor  Unit  Operator 
may  be  designated  by  (a)  affirmative  vote  of 
the  cwners  of  a  majority  of  the  Working  Inter¬ 
ests,  based  on  their  respective  shares  (deter¬ 
mined  on  the  basis  of  the  estimated  volume  of 
recoverable  oil  or  gas,  or  both,  originally  in 
place  under  each  Lease  computed  on  the  basis 
of  reservoir  characteristics)  in  the  Leases 
subject  to  this  Agreement,  and  (b)  the  succes¬ 
sor  Unit  Operator's  acceptance  in  writing  of 
the  rights  and  obligations  of  a  Unit  Operator. 
The  successor  Unit  Operator  shall  file  with 
the  Director  four  executed  copies  of  the 
designation  of  successor.  Hcwever,  the  desig¬ 
nation  shall  not  become  effective  until 
approved  by  the  Director. 

6.2  If  no  successor  Unit  Operator  is  desig¬ 
nated  as  herein  provided  within  60  days  fol- 
lcwing  notice  to  the  Director  of  the  resigna¬ 
tion  or  removal  of  a  Unit  Operator,  the  Direc¬ 
tor,  at  his  election,  may  designate  one  of  the 
Working  Interest  cwners  other  than  the  Unit 
Operator  as  successor  Unit  Operator,  or  he  may 
declare  this  Agreement  terminated. 

Article  VII — Rights  and  Obligations  of  Unit 
Operator 

Except  as  otherwise  provided  in  this  Agreement 
and  subject  to  the  terms  and  conditions  of 
approved  exploration  and  development  and  pro¬ 
duction  plans,  the  exclusive  rights  and  obli¬ 
gations  of  the  owners  of  Working  Interests 
to  conduct  operations  to  explore  for,  develop, 
and  produce  oil  and  gas  in  the  Unit  Area  are 
delegated  to  and  shall  be  exercised  by  the  Unit 
Operator.  This  delegation  neither  relieves  a 
lessee  of  the  obligation  to  corrply  with  all 
Lease  terms  nor  transfers  title  to  any  Lease  or 
operating  agreement. 

Article  VIII — Unit  Operating  Agreement 

8.1  The  cwners  of  Working  Interests  and  the 
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Unit  Operator  shall  enter  into  a  Unit  Operating 
Agreement  which  shall  describe  hew  all  costs 
and  liabilities  incurred  in  maintaining  or  con¬ 
ducting  operations  pursuant  to  this  Agreement 
shall  be  apportioned  and  assumed.  The  Unit 
Operating  Agreement  shall  also  describe  hew  the 
benefits  which  may  accrue  from  operations  con¬ 
ducted  on  the  Unit  Area  shall  be  apportioned. 

8.2  The  owners  of  Working  Interests  and  the 
Unit  Operator  may  establish  by  means  of  one  or 
more  Unit  Operating  Agreements  such  other  rights 
and  obligations  as  they  deem  necessary  or 
appropriate.  However,  no  Unit  Operating  Agree¬ 
ment  shall  be  deemed  to  modify  the  terms  and 
conditions  of  this  Agreement  or  to  relieve  the 
Working  Interest  cwners  or  the  Unit  Operator 
of  any  obligation  set  forth  in  this  Agreement. 
In  case  of  any  inconsistency  or  conflict  between 
this  Agreement  and  a  Unit  Operating  Agreement, 
the  terms  of  this  Agreement  shall  prevail. 

8.3  Three  copies  of  the  Unit  Operating  Agree¬ 
ment  executed  in  conjunction  with  the  first 
paragraph  of  this  Article  shall  be  attached 
to  this  Agreement  when  it  is  filed  with  the 
Director  with  a  request  for  approval.  Three 
copies  of  all  other  Unit  Operating  Agreements 
and  any  amendments  to  Unit  Operating  Agreements 
also  shall  be  filed  with  the  Director  at  least 
30  days  prior  to  their  proposed  effective  dates. 

Article  IX — Appearances  and  Notices 

9.1  The  Unit  Operator  shall  have  the  right 
to  appeal  on  behalf  of  all  Working  Interest 
cwners  before  the  Department  of  the  Interior  or 
any  other  body  legally  empowered  to  issue 
decisions  concerning  orders  or  Regulations  of 
the  Department  and  to  appeal  from  these  deci¬ 
sions.  The  expense  of  these  appearances  shall 
be  paid  and  apportioned  as  provided  in  a  Unit 
Operating  Agreement.  Hcwever,  any  affected 
Working  Interest  cwner  shall  have  the  right  at 
his  cwn  expense  to  be  heard  in  any  proceeding. 

9.2  Any  order  or  notice  relating  to  this 
Agreement  which  is  given  to  the  Unit  Operator 
by  the  Director  shall  be  deemed  given  to  all 
Working  Interest  cwners  of  the  Unit  Area.  All 
notices  required  by  this  Agreement  to  be  given 
to  the  Unit  Operator  or  the  cwners  of  Working 
Interests  shall  be  deemed  proper ly  given  if 
they  are  in  writing  and  delivered  personally  or 
sent  by  prepaid  registered  or  certified  mail  to 
the  addresses  set  forth  below  or  to  such  other 
addresses  as  may  have  been  furnished  in  writing 
to  the  party  sending  the  notice. 

Article  X — (Exploration/Develcpment  and  Produc¬ 
tion  )  Plans 

10.1  The  Unit  Operator  shall  submit  (explo¬ 
ration/development  and  production)  plans  pur¬ 
suant  to  the  Act  and  the  Regulations.  All 
operations  within  the  Unit  Area  shall  be  con¬ 
ducted  in  accordance  with  an  approved  plan. 


10.2  When  no  oil  or  gas  is  being  produced  in 
paying  quantities  from  the  Unit  Area  and  when 
all  or  part  of  the  Area  is  subject  to  one  or 
more  Leases  beyond  the  primary  term,  a  continu¬ 
ous  drilling  or  well  reworking  program  shall 
be  maintained  with  lapses  of  no  more  than  90 
days  per  lapse  between  such  operations  unless 
a  suspension  of  production  or  other  operations 
has  been  ordered  or  approved  by  the  Director. 
Plans  may  call  for  a  cessation  of  drilling 
operations  for  a  reasonable  period  of  time 
between  the  initiation  of  actual  production  and 
the  discovery  and  delineation  of  a  reservoir 
when  such  a  pause  in  drilling  activities  is 
warranted  to  permit  the  design,  fabrication, 
and  erection  of  platforms,  artificial  islands, 
installations,  and  other  devices  needed  for 
development  and  production  operations,  provided 
a  suspension  of  production  or  other  operations 
has  been  ordered  or  approved  by  the  Director. 

10.3  An  acceptable  exploration  plan  or  de¬ 
velopment  and  production  plan  and  accompanying 
environmental  report  shall  be  submitted  at  the 
time  this  Agreement  is  filed  for  the  Director's 
approval.  Each  ( exploration/ development  and 
production)  plan  shall  expire  on  the  date  spe¬ 
cified  in  the  plan,  but  not  later  than  30 
days  follcwing  completion  of  the  last  drilling 
or  other  operation  described  in  the  plan.  At 
least  60  days  before  the  scheduled  expiration 
of  any  plan,  unless  for  good  cause  the  Director 
grants  an  extension,  the  Unit  Operator  shall 
file  an  acceptable  subsequent  (exploration/ 
development  and  production)  plan  and  acconpany- 
ing  environmental  report  for  approval  in  accor¬ 
dance  with  this  Article. 

Article  XI — Revision  of  Unit  Area 

11.1  Prior  to  the  corrmencement  of  production 
of  oil  or  gas  from  a  Reservoir  which  is  subject 
to  this  Agreement,  the  Unit  Operator  shall 
advise  the  Director  as  to  whether  he  believes 
the  Unit  Area  should  be  adjusted  and  shall 
describe  the  portion  of  the  Unit  Area  that  he 
regards  as  capable  of  production  in  paying 
quantities  from  the  Reservoir.  The  Unit  Opera¬ 
tor  shall,  at  the  same  time,  submit  a  schedule 
setting  forth  the  percentage  of  oil  and  gas  to 
be  allocated  to  each  Lease  or  part  of  a  Lease 
covering  lands  within  the  area  identified  as 
capable  of  production  in  paying  quantities  from 
the  Reservoir.  The  identification  of  the  area 
of  productivity  shall  be  effective  when  approved 
by  the  Director  and  shall,  thereafter,  comprise 
the  Unit  Area.  The  provisions  of  Article  XV 
shall  apply  to  those  Leases  or  portions  of 
Leases  which  are  eliminated  from  this  Agreement 
as  a  result  of  a  revision  under  this  provi¬ 
sion. 

11.2  Subject  to  the  approval  of  the  Director, 
the  Unit  Area  may  be  further  revised  by  addi¬ 
tions  necessary  for  Unit  Operations  or  for  the 
inclusion  of  an  area  capable  of  production  in 
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paying  quantities  from  the  Reservoir  for  which 
the  unit  Area  is  established,  or  by  reduction 
to  exclude  an  area  not  capable  of  production  in 
paying  quantities  from  the  Reservoir  for  which 
the  Unit  Area  is  established. 

11.3  The  Unit  Area  shall  not  be  reduced  on 
account  of  the  depletion  of  oil  and  gas  from 
the  Reservoir  for  which  it  was  established,  but 
any  Unit  Area  established  under  the  provisions 
of  this  Article  shall  terminate  automatically 
whenever  operations  are  permanently  abandoned 
in  the  Reservoir. 

11.4  At  any  time,  the  Unit  Area  may  be 
contracted  by  the  Director  to  insure  that  the 
Unit  Area  includes  only  that  area  underlain  by 
one  or  more  oil  and  gas  Reservoirs  or  one  or 
more  potential  hydrocarbon  accumulations  to  be 
served  by  an  optimal  number  of  platforms,  arti¬ 
ficial  islands,  installations,  or  other  devices 
necessary  for  the  efficient  exploration  for 
or  development  and  production  of  oil  and  gas. 
The  Director  may  condition  approval  of  a  de¬ 
velopment  and  production  plan  for  the  Unit 
Area  on  acceptance  of  this  contraction  require¬ 
ment. 

Article  XII — Allocation  of  Production 
— 

12.1  The  Unit  Operator  shall  pay  all  produc¬ 
tion  royalties  and  rreke  deliveries  of  oil  and 
gas  which  are  payments  of  royalties  taken  in 
kind  or  which,  pursuant  to  the  Act,  are  pur¬ 
chased  by  the  United  States.  For  the  purpose 
of  allocating  production  for  the  determination 
of  royalty  or  net  profit  shares  accruing  under 
this  Agreement,  each  Lease  or  part  of  a  Lease 
shall  have  allocated  to  it  such  percentage  of 
the  oil  and  gas  saved,  removed,  or  sold  from 
the  Unit  Area  [as  the  number  of  acres  of  the 
Lease  or  part  of  a  Lease  included  in  the  Unit 
Area  bears  to  the  total  number  of  acres  in  the 
Unit  Area  or  as  may  be  determined  on  the  basis 
of  the  estimated  volume  of  recoverable  oil  or 
gas,  or  both,  originally  in  place  under  each 
Lease  or  portion  of  a  Lease  computed  on  the 
basis  of  Reservoir  characteristics].  The  oil 
and  gas  saved,  removed,  or  sold  frcm  a  Unit 
Area  shall  be  allocated  in  this  manner,  regard¬ 
less  of  where  any  well  is  drilled  in  the  Unit 
Area. 

12.2  Ihe  allocation  of  oil  and  gas  saved, 
removed,  or  sold  for  purposes  other  than  for 
settlement  of  the  royalty  obligations  of  the 
Working  Interest  cwners  or  the  settlement  of  a 
net  profit  share  shall  be  on  the  basis  pre¬ 
scribed  in  a  Unit  Operating  Agreement,  whether 
in  conformity  with  the  basis  of  allocation  set 
forth  above  or  otherwise. 

12.3  For  the  purpose  of  determining  royalty 
obligations,  gas  and  liquid  hydrocarbon  sub¬ 
stances  on  which  royalty  has  been  paid  and 
which  is  used  for  repressuring,  stimulation  of 
production,  or  increasing  ultimate  recovery 
from  the  Unit  Area,  in  conformity  with  an 


approved  development  and  production  plan,  may 
be  deemed  to  be  a  portion  of  the  gas  and  liquid 
hydrocarbon  substances  subsequently  saved, 
removed,  or  sold  frcm  the  Unit  Area.  In  such 
instances,  a  like  amount  of  gas  and  liquid 
hydrocarbon  substances  similar  to  that  pre¬ 
viously  used,  less  appropriate  deduction  for 
loss  or  depletion  frcm  any  cause,  may  be  saved, 
removed,  or  sold  frcm  the  Unit  Area  without 
paying  a  royalty  thereon.  However,  as  to  gas, 
only  dry  gas  and  not  products  extracted  there¬ 
from  may  be  saved,  removed,  or  sold  royalty- 
free.  The  royalty- free  withdrawal  shall  be 
accomplished  in  accordance  with  an  approved 
development  and  production  plan,  and  the  shares 
of  gas  and  liquid  hydrocarbon  substances  with¬ 
drawn  that  are  to  be  recognized  as  free  of 
royalty  charges  shall  be  computed  in  accordance 
with  a  formula  approved  or  prescribed  by  the 
Director.  Any  withdrawal  of  royalty- free  gas 
or  liquid  hydrocarbon  substances  shall  termi¬ 
nate  upon  the  termination  of  this  Agreement. 
For  the  purposes  of  this  paragraph,  liquid 
hydrocarbon  substances  include  natural  gasoline 
and  liquid  petroleum  gas  fractions. 

Article  XIII — Rentals  and  Minimum  Royalties 

13.1  Rentals  are  payable  in  advance  on  or 
before  the  anniversary  date  of  each  Lease 
included  in  the  Unit  Area.  Rentals  shall  be 
paid  by  the  lessees  of  record. 

13.2  For  each  Lease  year  commencing  on  or 
after  the  effective  date  of  this  Agreement  and 
after  the  Director  has  determined  that  a  well 
on  the  Unit  Area  is  capable  of  being  produced  in 
paying  quantities,  a  minimum  royalty  of  $3  an 
acre/year  shall  be  paid  for  each  acre  or  frac¬ 
tion  thereof  under  Lease  within  the  Unit  Area. 
However,  if  there  is  production  frcm  the  Unit 
Area  during  the  Lease  year,  the  amount  of 
royalty  paid  for  production  allocated  to  the 
Lease  during  the  Lease  year  shall  be  credited 
against  the  minimum  royalty  obligation.  Mini¬ 
mum  royalties  are  payable  within  30  days  after 
the  last  day  of  each  Lease  year  and  shall  be 
paid  by  the  Unit  Operator. 

Article  XIV — Effective  Date  and  Termination 

14.1  This  Agreement  shall  be  effective  on 

(Date)  _  and  shall  terminate  when  oil 

and  gas  is  no  longer  being  produced  frcm  the 
Unit  Area  and  drilling  or  well-reworking  opera¬ 
tions  are  no  longer  being  conducted  in  accor¬ 
dance  with  an  exploration  plan  or  development 
and  production  plan  approved  for  the  Unit  Area. 

If  the  Director  has  ordered  a  suspension  of 
operations  or  production  on  all  or  part  of  the 
Unit  Area  pursuant  to  30  CFR  250.12,  this 
Agreement  shall  be  continued  in  force  and  effect 
for  the  period  of  suspension,  provided  the 
suspension  is  applicable  to  two  or  more  leases. 

14.2  This  Agreement  may  be  terminated,  with 
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the  approval  of  the  Director,  at  any  time  by  an 
affirmative  vote  of  the  owners  of  a  majority  of 
the  Working  Interests  either  based  on  their 
respective  shares  of  the  acreage  subject  to 
this  Agreement  or  as  otherwise  specified  in  the 
Unit  Operating  Agreement. 

Article  XV — Effect  of  Contraction  and  Termina¬ 
tion 

15.1  Any  Lease  or  portion  of  a  Lease,  insofar 
as  it  covers  any  portion  of  the  OCS  excluded 
from  the  Unit  Area  pursuant  to  this  Agreement, 
may  be  maintained  only  in  accordance  with  the 
terms  and  conditions  contained  in  the  Act,  the 
Regulations,  and  the  Lease,  Operations  con¬ 
ducted  in  the  Unit  Area  and  suspensions  ap¬ 
proved  or  ordered  for  all  or  part  of  the  Unit 
Area  shall  not  serve  to  maintain  an  excluded 
Lease  or  an  excluded  portion  of  a  Lease. 

15.2  Upon  termination  of  this  Agreement,  the 
Leases  corrmitted  hereto  may  be  continued  in 
force  and  effect  in  accordance  with  the  terms 
and  conditions  contained  in  the  Act,  the  Regu¬ 
lations,  and  the  Leases. 

Article  XVI — Counterparts 

This  Agreement  may  be  executed  in  any  number 
of  counterparts,  no  one  of  which  needs  to  be 
executed  by  all  parties,  and,  after  the  effec¬ 
tive  date,  shall  be  binding  upon  all  parties 
who  have  previously  executed  a  counterpart  with 
the  same  force  and  effect  as  if  all  parties 
have  signed  the  same  document. 

Article  XVII — Subsequent  Joinder 

The  Director  may  order  or,  upon  request, 
approve  a  subsequent  joinder  to  the  Unit  Agree¬ 
ment  pursuant  to  the  expansion  provisions  of 
Article  XI.  A  request  for  a  subsequent  joinder 
shall  be  accompanied  by  a  signed  counterpart 
to  this  Agreement  and  shall  be  submitted  by 
the  Unit  Operator  at  the  time  he  submits  a 
notice  of  proposed  expansion  pursuant  to  Arti¬ 
cle  XI.  A  subsequent  joinder  shall  be  subject 
to  the  requirements  which  may  be  contained  in 
the  Unit  Operating  Agreement,  if  any,  except 
that  the  Director  may  require  modifications  of 
any  provision  in  a  Unit  Operating  Agreement 
which  he  finds  would  prevent  or  frustrate  a 
subsequent  joinder. 

Article  XVIII — Remedies 

18.1  The  failure  of  the  Unit  Operator  to 
conduct  operations  in  accordance  with  an  ap¬ 
proved  exploration  plan  or  development  and  pro¬ 
duction  plan,  to  timely  submit  an  acceptable 
plan  and  accompanying  environmental  report  for 
approval  by  the  Director,  or  to  comply  with 
any  other  requirement  of  this  Agreement  in  a 
timely  manner  shall,  after  notice  of  default 


or  notice  of  prospective  default  to  the  Unit 
Operator  by  the  Director  and  after  failure  of 
the  Unit  Operator  to  remedy  any  default  within 
a  reasonable  time  as  determined  by  the  Director, 
result  in  automatic  termination  of  this  Agree¬ 
ment  effective  as  of  the  first  day  of  the 
default. 

18.2  This  remedy  is  in  addition  to  any  remedy 
which  is  prescribed  in  the  Act,  the  Regulations, 
or  a  Lease  committed  to  this  Agreement  or  any 
action  which  may  be  brought  by  the  United  States 
to  compel  compliance  with  the  provisions  there¬ 
of. 

In  Witness  Whereof,  the  Working  Interest  own¬ 
ers  and  the  Unit  Cperator  have  caused  this 
Agreement  to  be  executed,  and  the  Director  has 
approved  this  Agreement  as  follows: 

Approval  by  Director 

Pursuant  to  the  authority  vested  in  the  Secre¬ 
tary  of  the  Interior  under  the  Act  and  delegated 
to  the  Director,  U.S.  Geological  Survey,  I 
approve  this  Agreement  for  exploration,  de¬ 
velopment,  and  production  on  the _ Unit, 

_  Area,  Outer  Continental  Shelf. 

Effective  Date  of  Agreement 

Dated: 


Director,  U.S.  Geological  Survey 

Acceptance  of  Rights  and  Obligations  by  Unit 

Operator 

I  hereby  accept  and  assume  all  rights  and 
obligations  of  the  Unit  Operator  as  set  forth 
above. 

Dated:  _ 

Authorized  Signature:  _ 

Name:  _  ~ 

Title:  _ 

Corporation:  _ 

Address:  _ 

Subscribed  and  sworn  to  me  this  day 

of  _  19  _ . 

Notary  Public:  _ 

My  Commission  Expires:  _ 


Approval  by  Working  Interest  Owner 

As  an  owner  of  a  Working  Interest  in  the 
Unitized  Area,  I  hereby  agree  to  the  terms  and 
conditions  as  set  forth  in  this  Agreement. 

Dated:  _ 

Authorized  Signature: 

Name:  _ 

Title:  _ 

Corporation: 

Address:  _ 

Subscribed  and  sworn  to  me  this  day 

of  _  19  _ . 

Notary  Public:  _ 

My  Commission  Expires:  _ 
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K.  30  CFR  251,  Geological  and  Geophysical  Ex¬ 

plorations  of  the  Outer  Continental  Shelf, 
Title  30  CFR,  revised  as  of  July  1,  1980. 

1.  Preamble,  30  CFR  251,  Geological  and 
Geophysical  (G&G)  Explorations,  45  FR  6338, 
January  25,  1980. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  251 

Geological  and  Geophysical  (G&G)  Explorations 
of  the  Outer  Continental  Shelf 

AGENCY:  Department  of  the  Interior,  U.S.  Geo¬ 
logical  Survey. 

ACTION:  Final  rule. 


SUMMARY:  This  rule  incorporates  the  modifica¬ 
tions  required  to  conform  30  CFR  Part  251  with 
the  Outer  Continental  Shelf  (OCS)  Lands  Act,  as 
amended,  43  U.S. C.  1331  et  seq.  (herein  referred 
to  as  the  "Act" ) .  A  proposed  rule  was  published 
on  February  9,  1979,  in  the  Federal  Register 
(44  FR  8302).  The  proposed  rule  described  new 
procedures  and,  to  the  extent  required  by  the 
Act,  modifications  to  existing  practices  and 
procedures  that  govern  prelease  geological  and 
geophysical  explorations  of  the  OCS. 

EFFECTIVE  DATE:  This  rule  shall  became  effec¬ 
tive  March  25,  1980. 

ADDRESSES:  A  copy  of  this  rule  may  be  obtained 
frcm  the  following  offices  of  the  Geological 
Survey: 

Deputy  Division  Chief,  Offshore  Minerals  Regu¬ 
lation,  U.S.  Geological  Survey,  National 
Center — Mail  Stop  640,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia  22092 


Conservation  Manager,  Eastern  Region,  U.S.  Geo¬ 
logical  Survey,  1725  K  Street  N.W.,  Suite  204, 
Washington,  D.C.  20006 

Conservation  Manager,  Gulf  of  Mexico  Region, 
U.S.  Geological  Survey,  131  Imperial  Office 
Building,  P.0.  Box  7944,  Metairie,  Louisiana 
70010 


Assistant  Conservation  Manager,  Alaska  Area, 
U.S.  Geological  Survey,  800  "A"  Street,  Anchor¬ 
age,  Alaska  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  D.  Burton,  Branch  of  Marine  Evaluation, 
Conservation  Division,  U.S.  Geological  Survey, 
Mail  Stop  640,  12201  Sunrise  Valley  Drive,  Res¬ 
ton,  Virginia  22092,  (703)  860-7564. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND 

Rules  establishing  practices  and  procedures 
under  which  the  U.S.  Geological  Survey  (herein 
referred  to  as  the  "Survey")  administers  geo¬ 
logical  and  geophysical  exploration  activities 
on  the  OCS  were  effective  June  11,  1976,  and 
were  published  as  Part  251  of  Title  30  of  the 
Code  of  Federal  Regulations  on  June  23,  1976 
(41  FR  25891).  The  Survey  published  a  proposed 
revision  of  30  CFR  Part  251  in  the  Federal 
Register  on  February  9,  1979,  (44  FR  8302) .  The 
proposed  revisions  incorporated  modifications 
required  to  bring  the  provisions  of  Part  251 
into  conformance  with  the  Act  and  to  implement 
a  decision  by  the  Secretary  of  the  Interior 
to  allow  the  drilling  of  prelease  onstructure 
deep  stratigraphic  tests.  The  most  important 
changes  related  to:  (1)  Giving  permittees  the 
option  of  drilling  deep  stratigraphic  tests 
either  onstructure  or  off structure;  (2)  Requir¬ 
ing  the  submittal  of  an  Environmental  Report 
prior  to  drilling  a  deep  stratigraphic  test; 

(3)  Allowing  a  penalty  for  late  participation 
in  a  deep  stratigraphic  test  after  the  Director 
issues  a  public  notice  of  significant  shews  or 
a  possible  discovery  of  up  to  200  percent  of 
the  cost  to  any  of  the  original  participants; 

(4)  Requiring  deep  stratigraphic  tests  to  be 
completed  no  later  than  3  months  prior  to  the 
month  in  which  the  relevant  Proposed  Notice 
of  Sale  appears  on  the  Secretary's  currently 
approved  OCS  Leasing  Schedule;  (5)  Requiring 
all  deep  stratigraphic  tests  to  be  considered 
expendable  and  to  be  permanently  plugged  and 
abandoned;  (6)  Clarifying  what  will  be  released 
to  the  public  by  the  Director  in  the  event 
hydrocarbon  accumulations  are  encountered  in 
a  deep  stratigraphic  test;  and  (7)  Allowing 
the  Director  to  disclose  information  or  data 
to  independent  contractors,  with  a  premise  to 
maintain  its  confidentiality,  for  analysis  or 
processing  on  the  Government's  behalf. 

This  final  rule  puts  into  effect  most  of  these 
changes  and  incorporates  additional  changes 
which  can  be  summarized  as  follows:  (1)  The 
requirement  for  the  filing  of  notices  for 
scientific  research  has  been  modified  so  that 
filing  of  a  notice  is  required  before  any 
shallow  test  drilling  for  scientific  research 
may  ccmnence;  however,  permits  will  continue 


Conservation  Manager,  Pacific  OCS  Region,  U.S. 
Geological  Survey,  1340  West  Sixth  Street, 
Rocm  160,  Los  Angeles,  California  90017 
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to  be  required  for  scientific  research  which 
involves  the  use  of  solid  or  liquid  explosives 
or  a  deep  stratigraphic  test;  (2)  In  order  to 
comply  with  section  402(b)  of  the  Act,  a  provi¬ 
sion  pertaining  to  the  Fishermen's  Contingency 
Fund  has  been  added;  (3)  The  maximum  allow¬ 
able  penalty  for  late  participation  in  a  deep 
stratigraphic  test  after  the  Director  has 
announced  a  hydrocarbon  occurrence  has  been 
raised  from  200  to  300  percent;  (4)  Language 
requiring  permittees  to  notify  the  Director  of 
all  hydrocarbon  occurrences  detected  in  the 
drilling  of  a  deep  stratigraphic  test  and  allow¬ 
ing  the  Director  to  make  a  public  announce¬ 
ment  of  occurrences  considered  significant  has 
been  added;  (5)  Subsections  251.11(a)  and  (b) 
and  251.12(a)  and  (b)  have  been  expanded  to 
require  the  submission,  upon  request  by  the 
Director,  of  interpreted  geological  and  geo¬ 
physical  information;  (6)  The  proprietary  term 
for  data  relating  to  a  deep  stratigraphic  test 
that  is  not  within  50  miles  of  an  OCS  oil  and 
gas  lease  has  been  extended  from  5  to  10  years; 
(7)  Procedures  dealing  with  the  manner  in 
which  privileged  or  proprietary  information  or 
data  will  be  provided  to  the  designated  repre¬ 
sentative  of  a  Governor  pursuant  to  section 
8(g)  of  the  Act  have  been  added;  and  (8)  The 
provisions  pertaining  to  the  disclosure  of  data 
and  information  relating  to  specific  contrac¬ 
tual  cormdtments  have  been  clarified. 

COMMENTS 

A  total  of  39  parties  submitted  timely  com¬ 
ments  in  response  to  the  invitation  contained 
in  the  notice  of  the  proposed  rule  published 
February  9,  1979.  These  comments  represented 
the  views  of  2  private  citizens,  3  environmen¬ 
tal  organizations,  8  State  and  local  Govern¬ 
ments,  and  26  oil  and  gas  companies  and  trade 
organizations . 

PUBLIC  HEARINGS 

Oral  testimony  concerning  the  proposed  revi¬ 
sions  of  30  CFR  Part  251  was  also  taken  at  a 
public  hearing  held  in  Washington,  D.C.,  on 
May  8,  1979. 

DISCUSSION  OF  FORMAT  CHANGE 

As  part  of  the  Survey's  effort  to  comply  with 
Executive  Order  12044,  all  of  its  OCS  regula¬ 
tions  have  been  rewritten  to  make  them  as 
simple  and  clear  as  possible.  As  a  result, 
the  format  and  contents  of  30  CFR  Pari:  251 
have  been  significantly  restructured  since  they 
were  published  as  a  proposed  rule  on  February  9, 
1979.  This  final  rule  is  organized  in  such  a 
way  as  to  clarify  the  procedures  to  be  followed 
and  the  requirements  to  be  met  by  those  parties 
conducting  prelease  geological  and  geophysical 
activities  on  the  OCS.  In  general,  the  format 


has  been  altered  to  reflect  the  sequence  of 
activities  which  comprise  the  permitting  pro¬ 
cess.  Also,  related  procedures  have  been 
grouped  together  in  a  more  easily  understood 
manner . 

DISCUSSION  OF  MAJOR  COMMENTS 

Deep  Stratigraphic  Test:  Numerous  comments 
were  received  on  the  Department's  decision  to 
expand  the  definition  of  "deep  stratigraphic 
test"  to  include  the  option  of  allowing  either 
the  drilling  of  onstructure  or  offstructure 
deep  stratigraphic  tests.  The  major  concerns 
expressed  in  conments  were:  The  inpact  of  this 
decision  on  the  proposed  lease  sale  schedule; 
The  environmental  and  economic  implications  of 
the  increased  potential  for  the  discovery  of 
hydrocarbons  during  pre lease  onstructure  test; 
The  inpact  on  competition  within  the  oil  and 
gas  industry;  The  threat  of  increased  Federal 
involvement  in  presale  drilling  operations; 
and  The  statutory  authority  of  the  Government 
to  permit  onstructure  tests. 

Many  respondents  opposed  allowing  onstructure 
drilling  because  they  felt  it  would  delay  OCS 
leasing  in  the  most  premising  frontier  areas. 
They  argued  that  the  Department  would  be  under 
increasing  pressure  to  wait  until  frontier  areas 
are  thoroughly  evaluated  before  offering  them 
for  sale.  Other  commenters  expressed  concern 
that  this  would  increase  pressures  for  the 
Government  to  begin  drilling  deep  stratigraphic 
tests,  Which  they  regarded  as  the  first  step 
toward  the  creation  of  a  Federal  oil  and  gas 
company.  We  disagree  with  both  of  these  view¬ 
points.  First,  there  is  nothing  new  or  unusual 
about  drilling  deep  stratigraphic  tests  in 
advance  of  offshore  lease  sales.  The  deep 
stratigraphic  test  program  is  already  in  place 
and  is  well  known.  Although  deep  stratigraphic 
tests,  whether  they  are  drilled  on-  or  offstruc¬ 
ture  increase  the  amount  of  prelease  informa¬ 
tion  available  to  the  Government,  we  recognize 
the  limitations  associated  with  the  use  of 
this  information.  The  Department  does  not 
foresee  delay  or  cancellation  of  sales  on  the 
basis  of  information  gained  from  deep  stratigra¬ 
phic  tests.  In  fact,  the  regulations  specifi¬ 
cally  state  that  all  deep  stratigraphic  tests 
must  be  completed  3  months  prior  to  a  Proposed 
Notice  of  Sale,  if  the  test  is  within  50  geo¬ 
graphic  miles  of  tracts  to  be  included  in  the 
sale.  Second,  the  final  rule  simply  allows 
the  Secretary  to  authorize  industry  to  drill 
stratigraphic  test  onstructure  as  well  as  off¬ 
structure.  Industry,  and  not  the  Government, 
will  initiate  proposals  for  the  drilling  of 
onstructure  tests. 

Some  respondents  expressed  concern  over  the 
environmental  risks  associated  with  the  in¬ 
creased  potential  for  the  discovery  of  hydro¬ 
carbons  during  onstructure  tests.  In  response 
to  this  concern,  the  final  rule  has  been  modi- 
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fied  to  state  that  the  permittee  must  utilize 
the  best  available  and  safest  technologies  for 
drilling  activities  as  prescribed  or  approved 
by  the  Director.  Also,  it  should  be  noted  that 
hydrocarbons  have  been  encountered  in  two  off- 
structure  deep  stratigraphic  tests,  the  COST 
B-3  in  the  Mid-Atlantic  and  the  Point  Conception 
test  off  the  coast  of  California,  and  adequate 
precautions  were  taken  by  industry  to  prevent 
any  damage  to  the  environment. 

Seme  conmenters  insisted  that  the  public  an¬ 
nouncement  of  hydrocarbon  occurrences  will  have 
an  adverse  economic  impact  on  a  lease  sale. 
They  presume  that  a  positive  announcement  would 
inflate  lease  bids,  and  no  public  announcement 
would  reduce  bids.  We  do  not  agree.  The 
economic  impact  will  occur  primarily  as  a  result 
of  the  information  and  data  which  participants 
derive  from  the  test  well  rather  than  frem  the 
Director's  announcement.  The  information  that 
hydrocarbons  are  or  are  not  present  is  only 
one  of  many  factors  considered  by  private  in¬ 
dustry  and  the  Government  in  estimating  the 
resource  potential  of  an  area.  It  is  hoped 
that  the  announcement  will  encourage  expanded 
group  participation  in  sharing  the  cost  of 
deep  stratigraphic  tests  because  participants 
will  benefit  by  having  early  access  to  all  in¬ 
formation  derived  from  the  drilling  activities. 
The  additional  information  will  also  provide 
potential  bidders  (and  the  Federal  Government) 
a  better  basis  on  which  to  access  the  value  of 
individual  offshore  tracts  prior  to  a  lease 
sale.  This  should  enable  industry  to  better 
utilize  its  capital  assets  and  provide  Federal 
revenues  that  more  fully  reflect  the  resources 
that  eventually  may  be  discovered  in  the  OCS 
lands. 

Several  commenters  expressed  the  view  that 
onstructure  tests  will,  contrary  to  the  Depart¬ 
ment's  point  of  view,  decrease  industry  carpe- 
tition  and  discourage  participation  by  smaller, 
independent  companies.  We  continue  to  believe 
that  prelease  onstructure  test  drilling  will 
enhance  competition  for  offshore  tracts  by  pro¬ 
viding  smaller  companies  additional  information 
to  somewhat  reduce  risks  associated  with  parti¬ 
cipation  in  offshore  lease  sales. 

Several  conrmenters  contended  that  the  Depart¬ 
ment  does  not  have  the  authority  to  permit 
onstructure  drilling  activities  before  a  lease 
is  issued.  They  base  their  argument  on  the 
fact  that  the  Act  does  not  specifically  autho¬ 
rize  such  activities.  Departmental  policy  is 
based  on  existing  legal  authority  which  states: 

"Any  agency  of  the  United  States  and  any  per¬ 
son  authorized  by  the  Secretary  may  conduct 
geological  and  geophysical  explorations  in  the 
Outer  Continental  Shelf,  which  do  not  interfere 
with  or  endanger  actual  operations  under  any 
lease  maintained  or  granted  pursuant  to  this 
Act,  and  which  are  not  unduly  harmful  to  aquatic 
life  in  such  area.  (43  U.S.C.  1340)" 


This  matter  was  discussed  during  congression¬ 
al  debate  over  the  proposed  amendments  to  the 
OCS  Lands  Act  of  1953.  During  the  delibera¬ 
tions,  the  Department  made  it  clear  that  it  be¬ 
lieved  it  could  authorize  onstructure  drilling 
activities  prior  to  the  issuance  of  a  lease. 

The  House-Senate  Conference  Report  makes  it 
clear  that  the  conferees  accepted  this  argu¬ 
ment: 

"The  conferees'  action  does  not  indicate  any 
intention  to  limit,  modify,  or  expand  whatever 
authority  the  Government  has  under  existing 
law  to  grant  permits  to  applicants  to  conduct 
drilling  operations  (Conference  Report  on  OCS 
Lands  Act  Amendments  of  1978,  Report  No.  95- 
1091,  page  101)." 

The  Secretary's  decision  to  allcw  onstructure 
drilling  was  made  in  an  effort  to  obtain  addi¬ 
tional  information  about  the  hydrocarbon  poten¬ 
tial  of  an  OCS  sale  area,  information  which 
cannot  be  obtained  by  drilling  only  offstruc- 
ture. 

Several  camnenters  endorsed  the  policy  of 
pre lease  onstructure  tests  and  agreed  that 
these  will  provide  more  information  with  which 
to  evaluate  the  resource  potential  of  an  area 
prior  to  leasing. 

Sane  respondents  recorrmended  that  onstructure 
tests  be  required  in  all  areas  prior  to  offering 
tracts  at  a  lease  sale.  We  have  not  adopted 
this  suggestion.  This  approach  was  vigorously 
debated  by  Congress  during  its  consideration  of 
amendments  to  the  OCS  Lands  Act  of  1953  and  was 
not  adopted. 

Drilling  plan  and  environmental  report:  Nu¬ 
merous  comments  were  received  on  the  require¬ 
ments  for  a  Drilling  Plan  and  Environmental 
Report  contained  in  §  251.6-2  of  the  final 
rule.  Several  respondents  argued  that  the 
stated  requirements  are  too  stringent.  We  do 
not  share  this  point  of  view.  Both  the  Drill¬ 
ing  Plan  and  Environmental  Report  are  necessary 
to  enable  the  Survey  and  affected  States  to 
monitor  activities  associated  with  the  drill¬ 
ing  of  deep  stratigraphic  tests  and  to  identify 
and  evaluate  the  environmental  consequences 
that  may  result  from  the  proposed  drilling. 

Furthermore,  the  information  required  in  the 
Environmental  Report  coincides  with  the  infor¬ 
mation  that  may  be  provided  to  States  when 
required  by  approved  coastal  zone  management 
programs  for  use  by  the  State  in  evaluating  the 
permittee's  consistency  certification. 

Several  respondents  did  not  feel  it  necessary 
to  include  a  description  of  the  proposed  drill¬ 
ing  rig  in  the  Drilling  Plan  if  this  informa¬ 
tion  has  previously  been  submitted  to  the  Direc¬ 
tor.  We  have  adopted  this  suggestion  and  have 
accordingly  modified  the  final  rule. 

One  commenter  objected  to  the  requirement  that 
an  oil  spill  contingency  plan  be  part  of  the 
Drilling  Plan  because  of  the  Short  term  duration 
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of  test  drilling.  Because  onstructure  drilling 
increases  the  possibility  that  a  deep  stratigra¬ 
phic  test  will  detect  hydrocarbons,  and  oil 
spill  contingency  plan  is  required  in  case  there 
is  an  accidental  spill.  We  chose,  instead,  to 
expand  this  requirement  by  accepting  the  recom¬ 
mendation  that  the  oil  spill  contingency  plan 
include  a  description  of  the  onshore  disposal 
procedures  for  spilled  oil  and  oil-soaked  de¬ 
bris.  Improper  disposal  of  spilled  oil  and 
oil-soaked  debris  can  cause  greater  environmen¬ 
tal  problems  than  the  original  incident  and 
must  be  considered  in  a  comprehensive  contin¬ 
gency  plan. 

One  respondent  requested  that  the  Director 
establish  special  regulatory  requirements  to 
address  varying  regional  conditions  to  ensure 
protection  of  the  marine  environment.  We  have 
rejected  this  suggestion.  The  evaluation  of 
specific  regional  considerations  falls  within 
the  scope  of  the  Environmental  Report  and,  we 
feel,  is  best  administered  through  the  proposed 
procedure  which  grants  the  Director  the  author¬ 
ity  to  issue  special  orders  governing  activities 
under  specific  regional  conditions. 

The  same  respondent  recommended  that  the 
regulations  require  the  use  of  the  best  avail¬ 
able  and  safest  technologies  during  prelease 
drilling  activities.  We  have  adopted  the  sug¬ 
gestion  to  insure  maximum  protection  of  the 
environment  during  drilling  activities. 

Several  conmenters  requested  that  the  non¬ 
proprietary  portions  of  the  Drilling  Plan  and 
Environmental  Report  be  made  available  to 
interested  Federal  Agencies  and  to  affected 
States  or  affected  local  jurisdictions.  Sub¬ 
section  251. 6-2 (c)  states  that  the  Director 
will  make  copies  of  the  Environmental  Report 
available  to  the  public,  in  accordance  with 
established  Departmental  practices  and  proce¬ 
dures  .  This  section  has  been  expanded  to 
allcw  the  Director  to  transmit  copies  of  the 
Drilling  Plan  (except  for  those  portions  which 
the  Director  determines  are  exempt  from  disclo¬ 
sure)  and  the  accompanying  Environmental  Report 
to  the  Governors  of  affected  States. 

We  have  adopted  the  suggestion  to  allow  cross- 
referencing  of  recent  applicable  Environmental 
Impact  Statements  in  the  Environmental  Report 
in  order  to  avoid  redundancy. 

Several  commenters  questioned  the  need  for  the 
Director  to  require  permittees  to  file  Coastal 
Zone  Management  Act  consistency  certification 
with  their  Drilling  Plan.  The  Coastal  Zone 
Management  Act  provides  that  when  OCS  permit 
activities  inpact  on  the  land  use  or  water  use 
of  a  State  with  an  approved  coastal  zone  manage¬ 
ment  program,  the  applicant  for  a  permit  must 
obtain  the  State's  concurrence  in  a  consistency 
certification  prior  to  permit  approval  of  the 
Director. 

Seme  respondents  expressed  concern  that  cost¬ 
ly  delays  might  result  frem  the  requirement 
that  modifications  to  the  Drilling  Plan  must 


receive  the  Director's  rather  than  the  Supervi¬ 
sor's  approval.  Specifying  the  Director  as  the 
approving  authority  is  not  intended  to  change 
the  present  practices  and  procedures  under  which 
the  Area  Oil  and  Gas  Supervisors  and  District 
Supervisors  administer  the  provisions  of  30  CFR 
Part  251.  The  Survey  intends  through  a  Delega¬ 
tion  of  Authority,  to  delegate  line  authority 
for  this  program  to  the  appropriate  field  super¬ 
visory  level.  We  have  adopted  this  approach 
so  that  the  pending  administrative  reorganiza¬ 
tion  within  the  Survey ' s  Conservation  Division 
can  be  accomplished  without  the  need  to  subse¬ 
quently  modify  the  contents  of  this  final  regu¬ 
lation. 

Disclosure  of  data  and  information  submitted 
under  permit:  Many  comments  were  received  with 

regard  to  the  provision  in  the  proposed  rule 
which  required  immediate  public  notice  of 
"hydrocarbon  shews"  or  "hydrocarbon  discover¬ 
ies"  when  the  Director  determines  that  shows  or 
discoveries  are  "significant."  After  analyz¬ 
ing  the  canments  we  agree  with  those  that 
believe  this  provision,  as  proposed,  is  too 
ambiguous .  To  counter  this  problem,  we  have 
reworded  the  text  to  discuss  only  "hydrocarbon 
occurrences"  and  have  provided  a  definition  of 
this  term  in  section  251.2.  We  did  not,  how¬ 
ever,  adopt  the  recorrmendation  that  the  public 
announcement  be  dropped  altogether.  We  be¬ 
lieve  this  type  of  notice  will  lead  to  increased 
participation  in  the  deep  stratigraphic  test 
program  and  in  increased  competition  at  the 
time  of  a  lease  sale. 

Garments  were  received  requesting  extension 
of  the  period  for  protection  of  proprietary 
data>  frem  deep  stratigraphic  tests  that  are  not 
within  50  miles  of  an  OCS  oil  or  gas  lease. 
This  recorrmendation  has  been  adopted.  The  time 
period  for  protecting  proprietary  information 
and  data  has  been  extended  frem  5  to  10  years 
after  completion  of  the  drilling  activities. 
The  new  time  period  conforms  with  the  time 
period  established  in  subsection  251.14-1  for 
protecting  other  geological  information  and 
data.  The  disclosure  provisions  have  been 
revised  to  state  that,  in  addition  to  test 
data,  all  information  and  data  obtained  frem, 
and  submitted  in  support  of,  an  application  for 
a  deep  stratigraphic  test  will  also  be  available 
to  the  public. 

Several  corrments  were  received  relating  to  30 
CFR  Part  252  suggesting  that  the  regulations 
implementing  section  8(g)  of  the  Act  should  be 
in  Part  251.  This  suggestion  has  been  adopted. 
Subsection  251.14-3  has  been  expanded  to  include 
provisions  required  to  implement  section  8(g) 
of  the  Act. 

Several  canments  addressed  the  need  for  a 
provision  in  the  regulations  to  control  the 
release  of  information  and  data  where  such 
release  is  specifically  prohibited  under  a 
contractural  cormitment.  In  response  to  these 
cotments,  subsection  251.14-4  has  been  added  to 
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protect  privileged  and  proprietary  information 
and  data  fran  disclosure  if  the  release  is 
specifically  prohibited  under  a  contractual 
commitment. 

SECT ION- BY-SECT ION  DISCUSSION 

Section  251.1  Purpose 

No  comments  were  received  on  §  251.1.  How¬ 
ever,  the  wording  was  changed  to  clarify  that 
these  regulations  encompass  geological  and  geo¬ 
physical  activities,  not  authorized  by  a  lease, 
both  for  exploration  for  mineral  resources  and 
for  scientific  research  which  involves  the  use 
of  solid  or  liquid  explosives  or  drilling  ac¬ 
tivities  . 

Section  251.2  Definitions 

The  definitions  have  been  alphabetized  and 
seme  have  been  rewritten  so  that  they  conform 
to  the  format  and  substance  of  the  definitions 
contained  in  30  CFR  250.2,  30  CFR  252.2  and  43 
CFR  3300.0-5. 

One  respondent  recommended  the  inclusion  of  a 
definition  for  "cultural  resource."  We  have 
adopted  this  suggestion.  The  language  used  was 
derived  from  the  cultural  resource  stipulations 
inserted  in  recent  oil  and  gas  leases. 

We  have  modified  the  definition  for  "notice" 
because  of  our  decision  to  require  the  filing 
of  notices  only  for  scientific  research  which 
involves  shallow  test  drilling.  Also,  we 
revised  the  definition  for  "geological  or 
geophysical  scientific  research"  to  include 
only  those  scientific  research  activities  which 
involve  the  use  of  solid  or  liquid  explosives 
or  drilling  activities. 

We  have  adopted  the  suggestion  of  one  com- 
menter  to  modify  the  definition  of  "analyzed 
geological  information"  to  include  the  results 
of  formation  fluid  test  (i.e.,  wire-line  forma¬ 
tion  samplers  and  drill-stem  tests). 

We  have  added  a  definition  for  the  term  "hy¬ 
drocarbon  occurrences"  which  is  used  through¬ 
out  the  regulations  in  place  of  the  terms 
"significant  hydrocarbon  shows"  and  "possible 
hydrocarbon  discoveries . "  The  regulations  new 
require  permittees  to  report  all  hydrocarbon 
occurrences  detected  during  drilling  opera¬ 
tions.  Subsection  251. 14-1 (c) (1)  requires  the 
Director  to  determine  if  the  reported  occur¬ 
rences  are  significant  and,  if  they  are  to 
make  a  public  announcement .  The  announcement 
will  be  in  a  form  and  manner  prescribed  by  the 
Director.  We  recognize  that  the  Director's 
determination  of  the  "significance"  of  hydro¬ 
carbon  occurrences  is  subjective.  However, 
flexibility  is  important  because  a  hydrocarbon 
occurrence  that  may  be  judged  significant  in 
one  area  may  not  be  considered  significant  in 
another  area.  The  geographic  location  of  the 
borehole,  water  depth,  economic  factors,  the 


position  of  the  test  on  a  geologic  structure, 
and  other  factors  must  enter  into  the  determin¬ 
ation  of  "significance." 

Two  comments  were  received  on  the  definition 
of  "geological  exploration  for  mineral  re¬ 
sources"  requesting  the  deletion  of  the  phrase 
"including,  but  not  limited  to. "  This  recom¬ 
mendation  has  not  been  adopted.  The  phrase  in 
question  emphasizes  that  the  activities  listed 
are  examples  rather  than  an  all  inclusive  list¬ 
ing  of  the  activities. 

Several  commenters  objected  to  the  use  of  the 
term  "sonic"  in  the  definition  of  "analyzed 
geological  information"  because  it  is  also  a 
registered  trademark  name.  We  have,  therefore, 
substituted  the  term  "acoustic"  for  "sonic"  in 
the  definition  and  throughout  the  text  of  the 
regulations . 

Numerous  comments  were  received  on  the  Depart¬ 
ment's  decision  to  expand  the  definition  of 
"deep  stratigraphic  test"  to  include  the  option 
of  allowing  onstructure  drilling  of  tests  as 
well  as  off structure  drilling  of  tests.  This 
issue  was  discussed  previously  in  the  "Dis¬ 
cussion  of  Major  Comments"  section. 

Section  251.3  Administrative  Authority  and 
Applicability 

Section  251.2,  "Applicability"  in  the  propos¬ 
ed  rule,  has  been  moved  to  §  251.3  and  retitled. 
The  regulations  in  this  final  rule  are  applica¬ 
ble  to  any  permit  issued  after  or  unexpired  as 
of  the  effective  date  of  this  rule.  Notices 
filed  after  the  effective  date  of  this  final 
rule  shall  also  be  subject  to  the  regulations 
in  this  Part. 

One  ccmmenter  suggested  that  this  section 
should  specifically  authorize  the  Director  to 
prescribe  stipulations  on  onstructure  drilling 
permits.  The  commventer  expressed  the  belief 
that  stipulations  are  better  suited  to  specific 
situations  than  an  OCS  Order.  We  have  not 
adopted  this  suggestion.  It  should  be  noted, 
however,  that  the  Director  may  incorporate  any 
conditions  (stipulations)  into  a  permit  that 
the  Director  determines  to  be  necessary  to 
protect  the  environment  or  to  meet  special 
local  conditions. 

We  have  decided  to  eliminate  the  requirement 
for  filing  of  notices  for  scientific  research 
activities  on  the  OCS  which  do  not  involve 
shallow  test  drilling.  The  original  provision 
was  included  so  that  the  Survey  could  keep 
track  of  all  scientific  research  activities  on 
the  OCS,  but  we  now  feel  that  this  approach  is 
impractical.  Hcwever,  we  will  continue  to 
require  permits  for  scientific  research  which 
involves  the  use  of  solid  or  liquid  explosives 
or  deep  stratigraphic  test  drilling.  Moreover, 
we  have  not  adopted  the  suggestion  that  a 
provision  be  included  under  this  subsection 
that  permits  archaeologists  to  examine  the 
results  obtained  from  geological  or  geophysical 


1-323 


exploration  for  mineral  resources.  We  feel 
that  subsection  251. 6-2 (e).  Which  relates  to 
cultural  resources,  adequately  covers  the 
review  by  the  Department  of  cultural  resources 
detected  under  permit  activities. 

One  commenter  suggested  expanding  the  lan¬ 
guage  of  §  251. 3-5 (a)  (6)  to  set  specific 

requirements  for  identifying  and  reporting 
adverse  effects  on  cultural  resources.  This 
recommendation  was  not  adopted  because  these 
procedures  are  discussed  under  §  251. 6-2 (e). 
Also,  one  carmenter  suggested  deleting  the 
reference  to  cultural  resources  in  this  section. 
This  recommendation  was  not  adopted.  It  is 
the  responsibility  of  the  Department  of  the 
Interior  to  insure,  to  the  extent  practicable, 
that  cultural  resources  are  not  disturbed  by 
activities  under  the  jurisdiction  of  the  Depart¬ 
ment  on  the  OCS. 

Section  251.4  of  the  proposed  rule,  "Func¬ 
tions  of  Director, "  has  been  incorporated  into 
§  251.3  of  the  final  rule.  One  respondent 
recommended  that  the  authority  for  issuing 
permits  be  retained  by  the  Supervisor.  As  we 
indicated  before,  the  modification  in  the  text 
of  these  regulations  is  not  intended  to  sig¬ 
nificantly  change  the  present  practices  and 
procedures  under  which  the  field  supervisors 
administer  the  provisions  of  Part  251. 

Also,  we  have  not  adopted  the  suggestion  of 
one  conmenter  to  add  the  words  "the  environment" 
after  "or  waste  of"  in  this  section.  This 
sentence  states  that  the  Director  may  issue  or¬ 
ders  to  prevent  the  waste  of  natural  resources. 
We  believe  the  language  of  the  regulation  is 
clear,  as  written,  and  it  is  not  clear  to  us 
what  "waste  of  the  environment"  means. 

One  commenter  recommended  the  addition  of 
cultural  resources  to  the  language  of  this 
section  as  one  of  the  things  protected  under 
the  Orders  issued  by  the  Director.  We  have  not 
adopted  this  suggestion.  The  provisions  nec¬ 
essary  to  prevent  damage  to  cultural  resources 
are  adequately  covered  under  §  251.6-2 (e). 

Several  respondents  suggested  modifying 
§  251.3-5(b)  by  deleting  the  requirement  for 
reporting  "possible  hydrocarbon  discoveries." 
This  recommendation,  as  we  mentioned  earlier, 
has  been  modified  to  require  the  reporting  of 
all  hydrocarbon  occurrences  to  the  Director. 

Subsection  251. 3-5 (b)  has  been  expanded  to  re¬ 
quire  the  reporting  of  environmental  hazards 
to  the  Director.  This  is  intended  to  encompass 
hazards  encountered  during  exploration  activi¬ 
ties  which  constitute  an  imminent  threat  to 
human  activity  on  the  OCS. 

Section  251.4  Geological  and  Geophysical  Ac¬ 
tivities  Requiring  Notices  or 
Permits 

Section  251.5  of  the  proposed  rule,  "Requirement 
of  notices  and  permits,"  has  been  retitled 
"Geological  and  geophysical  activities  requir¬ 


ing  notices  or  permits"  and  imoved  to  §  251.4 
of  the  final  rule.  This  section  has  been 
rewritten  to  modify  the  requirement  for  the 
submission  of  notices  for  certain  types  of 
scientific  research.  The  primary  purpose  of 
these  regulations  is  to  insure  that  geological 
and  geophysical  exploration  for  mineral  re¬ 
sources  on  the  OCS  is  conducted  in  a  timely 
and  environmentally  sound  fashion.  We  recog¬ 
nize,  however,  our  responsibility  to  insure 
that  particular  activities  conducted  for  sci¬ 
entific  reasons  are  also  conducted  in  an  en¬ 
vironmentally  sound  fashion.  Accordingly,  sci¬ 
entific  research  which  involves  the  use  of 
solid  or  liquid  explosives  or  test  drilling 
will  be  subject  to  the  requirements  of  the 
provision  of  §  251.4. 

Several  commenters  objected  to  the  issuance 
of  permits  being  at  the  "discretion"  of  the 
Director.  We  believe  those  commenting  mis¬ 
understood  the  meaning  of  this  language.  Before 
approving  a  permit  application,  the  Director 
must  determine  that  it  is  in  conformance  with 
the  applicable  laws,  regulations,  and  OCS  Orders 
prior  to  issuance.  We  have,  however,  eliminated 
the  language  because  the  section  makes  it  clear 
that  activities  must  be  approved  by  the  Director 
before  they  can  commence . 

We  have  not  adopted  the  suggestion  to  require 
cultural  resource  surveys  before  issuance  of 
permits  for  scientific  research.  Departmental 
policy  specifically  states  that  it  is  an  objec¬ 
tive  of  the  OCS  program  not  to  disturb  cultural 
resources.  We  feel  that  §  2 51. 6-2 (e)  adequate¬ 
ly  addresses  the  protection  of  cultural  re¬ 
sources.  This  subsection  provides  that  cultural 
resource  studies  will  be  conducted,  if  required 
by  the  Director,  prior  to  the  commencement  of 
a  deep  stratigraphic  text  regardless  of  whether 
the  test  is  drilled  under  a  permit  for  the 
exploration  for  mineral  resources  or  a  permit 
for  scientific  research. 

Finally,  the  last  sentence  of  §  251.4-1  has 
been  rewritten  in  response  to  the  suggestion 
that  any  statement  of  rejection  shall  (as  op¬ 
posed  to  imay)  advise  the  applicant  of  changes 
necessary  to  make  the  application  acceptable. 

Section  251.5  Applying  for  Notices  or  Permits 

Section  251.6,  "Forms  for  notices  and  permit 
applications , "  in  the  proposed  rule  has  been 
moved  to  §  251.5,  and  retitled  "Applying  for 
notices  or  permits"  in  the  final  rule.  We 
have  adopted  the  recommendation  of  several  re¬ 
spondents  that  more  flexibility  be  built  into 
the  requirement  that  permittees  indicate  the 
commencement  and  completion  dates  for  explora¬ 
tion  activities  in  the  drilling  plan.  We  have 
included  wording  to  indicate  that  proposed  dates 
of  commencement  and  completion  are  to  be  sub¬ 
mitted  with  the  application  for  a  permit.  We 
have  not  adopted  the  suggestion  that  permittees 
be  exempt  from  complying  with  any  statutes. 
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regulations,  or  orders  enacted,  promulgated, 
issued,  or  amended  after  a  permit  is  issued. 
This  would  be  contrary  to  the  requirements  of 
section  5(a)(1)  of  the  Act.  For  OCS  exploratory 
activities  to  be  conducted  in  the  safest  manner 
practicable,  compliance  with  all  applicable 
statutes,  regulations,  and  orders  is  necessary, 
including  those  issued  during  the  course  of 
operations . 

A  new  §  251.5-5,  has  been  added  to  include  a 
provision  required  by  section  402  of  the  Act 
which  relates  to  the  Fishermen ' s  Contingency 
Fund.  As  required  by  the  Act,  this  provision 
will  apply  only  to  permits  issued  for  geological 
and  geophysical  activities  related  to  oil  and 
gas  exploration. 

Section  251.6  Test  Drilling  Activities 

Section  251.9  in  the  proposed  rule,  "Test 
drilling  under  notices  and  permits,"  has  been 
moved  to  §  251.6  and  retitled  "Test  drilling 
activities . "  The  recommendation  that  the  re¬ 
quirement  that  permittees  gather  and  submit 
high- resolution  geophysical  data  be  deleted  has 
been  rejected.  This  information  is  necessary 
for  the  Director  to  insure  the  safety  of  drill¬ 
ing  operations  and  the  protection  of  the  envi¬ 
ronment.  Accordingly,  this  final  rule  a  1  lews 
the  Director  to  require  submission  of  geophysi¬ 
cal  information  and  data  sufficient  to  deter¬ 
mine  shallow  structural  detail  prior  to  approval 
of  drilling  activities. 

Several  new  subsections  were  added  to  incorpo¬ 
rate  the  Coastal  Zone  Management  Act  require¬ 
ments.  When  a  State  with  an  approved  coastal 
zone  management  program  has  included  in  its 
program  or  in  writing  an  indication  that  a 
proposed  activity  subject  to  a  Federal  permit 
is  likely  to  affect  the  land  uses  and  water 
uses  of  the  State's  coastal  zone,  the  Director 
will  transmit  copies  of  the  permit  application 
and  the  appropriate  consistency  certification 
to  the  State  and  shall  make  copies  available  to 
appropriate  Federal  Agencies  and  the  public. 
The  State  must  concur  or  be  conclusively  pre¬ 
sumed  to  concur  in  the  applicant's  consistency 
certification,  or  the  Secretary  of  Commerce 
must  make  the  finding  authorized  by  section 
307(c) (3) (B) (iii)  of  the  Coastal  Zone  Manage¬ 
ment  Act,  before  the  Director  may  issue  the 
permit. 

Several  corrmenters  requested  deletion  of 
§  251. 6-2 (e),  which  pertains  to  cultural  re¬ 
sources,  because  the  required  surveys  are  an 
economic  burden.  These  recommendations  have 
not  been  adopted.  It  is  the  responsibility  of 
the  Department  of  the  Interior  to  insure  that 
there  is  a  minimum  disturbance  to  cultural 
resources  by  OCS  activities  approved  by  the 
Department . 

One  caimenter  suggested  deleting  the  require¬ 
ment  in  §  2 51. 6-2 (g)  that  deep  stratigraphic 
tests  be  permanently  plugged  and  abandoned 


after  the  completion  of  the  test.  We  have  not 
adopted  this  recommendation.  To  assure  maximum 
protection  of  the  marine  environment,  these 
boreholes  will  continue  to  be  considered  expend¬ 
able.  One  conrmenter  requested  that  §  251.6  be 
amended  to  provide  for  review  and  concurrence 
by  the  State  agency  before  permits  are  issued 
for  onstructure  shallow  or  deep  tests  in  areas 
within  3  miles  of  the  seaward  boundary  of  the 
State.  We  have  not  adopted  this  recommendation . 
However,  the  Survey  will  forward  a  copy  of  the 
applicant's  Drilling  Plan  and  Environmental 
Report  to  the  State,  for  review,  prior  to 
approving  drilling  operations.  If  the  State 
has  an  approved  coastal  zone  management  program, 
the  applicant  may  also  have  to  receive  the 
State's  concurrence  in  a  consistency  certifica¬ 
tion  prior  to  the  commencement  of  operations. 

Several  comments  were  received  concerning  the 
regulations  dealing  with  group  participation. 
Most  of  these  commenters  felt  the  penalties  for 
late  participation  in  a  deep  stratigraphic  test 
should  be  increased.  We  agree  in  part  with 
these  suggestions.  We  have  decided  not  to 
change  the  maximum  penalty  ( i . e . ,  100  percent 
of  the  cost  to  each  original  participant  in 
addition  to  the  original  share  cost)  for  late 
entry  into  a  deep  stratigraphic  test.  We  feel 
that  this  amount  is  sufficient  to  encourage  the 
early  participation  of  most  interested  parties, 
but  is  not  overly  burdensome  to  others,  such 
as  smaller  companies,  which  may  take  longer  to 
acquire  sufficient  funds  in  order  to  enter  the 
group.  We  have,  however,  raised  the  maximum 
penalty  for  late  participants  who  wait  until 
after  the  Director  announces  a  hydrocarbon 
occurrence  to  enter  the  group  to  300  percent  of 
the  cost  to  each  original  participant  in  addi¬ 
tion  to  the  original  share  cost.  We  feel  that 
this  provision  will  protect  those  involved  in 
the  initial  drilling  consortium  from  companies 
that  want  to  buy  into  the  consortium  only 
after  hydrocarbon  occurrences  are  detected  in 
a  test  and  will  encourage  early  participation 
in  such  a  consortium. 

The  comment  was  also  made  that  the  penalties 
should  be  assessed  by  the  participants  and 
shared  by  all  parties  who  participated  as  of 
the  time  the  hydrocarbon  occurrence  is  an¬ 
nounced.  We  believe  that  the  amount  and  dis¬ 
tribution  of  monetary  penalties  should  be 
spelled  out  in  the  initial  agreement  between 
the  participants  as  a  further  stimulus  for 
early  participation.  For  clarity,  we  have 
adopted  the  suggestion  to  reword  subsection 
251. 6-3 (d)  to  read  "if  the  applicant  proposes 
changes"  to  indicate  that  the  applicant  and 
not  the  Director  proposes  the  changes. 

One  commenter  suggested  adding  the  following 
language  to  the  last  sentence  of  the  above 
cited  section:  "...unless  a  significant  shew 
has  been  encountered  in  which  case  they  shall 
be  considered  late  participants . "  This  ccrnmen- 
ter  felt  this  change  would  protect  the  rights 
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of  the  original  participants.  We  have  reworded 
this  subsection  to  make  it  clear  that  if  an  ap¬ 
plicant  changes  the  original  permit  application 
and  the  Director  determines  that  the  change  is 
significant,  the  applicant  must  readvertise  the 
activity  in  order  to  allow  others  to  partici¬ 
pate.  Participants  entering  under  this  read¬ 
vertisement  must  be  considered  original  parti¬ 
cipants  . 

We  have  rrodified  §  251.6-4  to  require  a 

corporate  surety  bond  of  $50,000  instead  of 
$100,000.  This  was  done  in  order  to  parallel 
the  bonding  requirements  that  the  Bureau  of 
Land  Management  imposes  on  lessees  under  43  CFR 
3318. 

Several  respondents  requested  that  provision 
be  made  in  §  251.6-5  for  flexibility  in  the 
requirement  that  drilling  of  deep  stratigraphic 
tests  be  completed  at  least  3  months  prior  to 
the  first  day  of  the  month  in  which  the  Proposed 
Notice  of  Sale  is  listed  on  the  currently  ap¬ 
proved  OCS  Leasing  Schedule.  In  order  to  allow 
for  unexpected  delays  after  the  corrmencement 
of  drilling  operations,  we  have  added  the  fol¬ 
lowing:  "However,  the  Director  may  extend  the 
expiration  date  of  a  permit  if  it  is  determined 
that  such  an  extension  is  in  the  national  in¬ 
terest.  " 

Section  251.7  Inspection  and  Reporting  of  Pro¬ 
gress  and  Results  of  Activities 
Conducted  Under  Permits 

Section  251.10,  " Observation  of  exploration 

conducted  under  permits"  has  been  retitled  and 
moved  to  §  251.7-1  in  the  final  rule.  Two 

comnenters  asked  for  clarification  of  the  terms 
"advisor"  and  "Federal  representative."  FOr 
clarity,  we  have  combined  the  two  terms  into 
"Federal  representative."  The  Federal  repre¬ 
sentative,  who  is  appointed  or  approved  by  the 
Director  or  a  subordinate  authorized  to  act 
on  the  Director's  behalf,  will  observe  or  in¬ 
spect  operations  conducted  pursuant  to  a  per¬ 
mit.  The  contents  of  §  251.8,  "Report  of  op¬ 
erations  conducted  under  notices  and  permits," 
have  been  moved  to  §  251.7.  As  we  pointed 
out  earlier,  permittees  will  not  be  required 
to  report  "possible  hydrocarbon  discoveries." 
However,  any  "hydrocarbon  occurrences"  must  be 
reported  to  the  Director  who  will  then  determine 
their  significance. 

Section  251.8  Suspension  and  Cancellation  of 
Authority  to  Conduct  Activities 

Under  Permit 

Section  251.15,  "Termination,  suspension,  and 
revocation  of  authority  to  operate  under  notices 
and  permits"  has  been  modified  and  incorporated 
into  §  251.8. 

This  section  has  been  rewritten  to  define  can¬ 
cellation  as  a  permanent  revocation  of  a  permit. 
Cancellation  notices  will  be  issued  30  days 


prior  to  becoming  effective.  A  suspension  is 
of  a  temporary  nature  and  shall  require  all 
operations  conducted  under  a  permit  to  cease 
immediately.  In  order  to  permit  immediate  im¬ 
plementation  of  an  order,  language  has  been 
added  to  allow  the  Director  to  suspend  permits 
either  orally  or  in  writing.  Oral  suspensions 
will  be  followed  by  written  confirmation. 

Several  comments  were  received  objecting  to 
the  right  of  the  Director  to  terminate  permits 
without  cause.  In  the  revision  of  this  section, 
the  Director  is  required  to  state  the  reason 
for  the  cancellation  of  a  permit. 

Section  251.9  Penalties 

Section  251.16,  "Penalties,"  has  been  moved  to 
§  251.9.  No  comments  were  received  on  this 
section  and  only  minor  editorial  changes  were 
made. 

Section  251.10  Appeals 

Section  251.17,  "Appeals,"  has  been  moved  to 
§  251.10.  No  comments  were  received  on  this 
section  and  only  minor  editorial  changes  were 
made. 

Section  251.11  Inspection,  Selection,  and  Sub¬ 
mission  of  Geological  Informa¬ 
tion  and  Data 

Section  251.12,  "Inspection,  selection,  and 
submission  of  data  and  information, "  has  been 
subdivided  into  §  251.11  "Inspection,  selec¬ 
tion,  and  submission  of  geological  information 
and  data"  and  §  251.12,  "Inspection,  selec¬ 

tion,  and  submission  of  geophysical  information 
and  data."  In  implementing  the  requirements 
of  section  26  of  the  Act,  and  in  conformance 
with  the  procedures  contained  in  30  CFR  Part 
252,  §§  251.11  and  251.12  have  been  expanded 
to  include  the  inspection,  selection  and  submis¬ 
sion  of  interpretations  as  part  of  the  informa¬ 
tion  and  data  requirements . 

We  do  not  agree  with  comments  that  state  that 
§  251.11(b)(7),  which  allows  the  Director  to 
specify  other  geological  data  and  analyzed  or 
interpreted  geological  information,  is  too 
broad  and  "open-ended."  Section  26(a)(1)(A) 
of  the  Act  requires  a  permittee  conducting 
exploration  pursuant  to  the  Act  to  "...  provide 
the  Secretary  access  to  all  data  and  information 
(including  processed,  analyzed,  and  interpreted 
information)  obtained  from  such  activity  and 
shall  provide  copies  of  such  data  and  informa¬ 
tion  as  the  Secretary  may  request. "  We  believe 
the  latitude  afforded  to  the  Secretary  by  the 
Act  is  properly  reflected  in  the  language  of 
the  regulations. 
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Section  251.12  Inspection,  Selection,  and  Sub¬ 
mission  of  Geophysical  Informa¬ 
tion  and  Data 

Several  corrmenters  questioned  whether  permit¬ 
tees  will  be  required  to  submit  original  infor¬ 
mation  and  data  to  the  Director  for  inspection, 
rather  than  copies.  Section  26(a)(1)(A)  of 
the  Act  requires  lessees  or  permittees  to  pro¬ 
vide  copies  of  information  and  data  as  the 
Secretary  may  request.  We  have  not  adopted 
the  suggestion  of  one  ccmmenter  that  permittees 
be  reimbursed  for  shipping  costs  incurred  in 
submitting  information  and  data  to  the  Director 
for  inspection.  Section  26  of  the  Act  requires 
the  Secretary  to  reimburse  the  permittee  for 
reproducing  and  processing  information  and  data 
Shipping  costs  do  not  fall  into  that  category. 

Several  ccmmenters  recommended  deleting 
§  251.12(b)  which  allows  the  Director  to  con¬ 
tract  with  parties  outside  the  agency  in  order 
to  reproduce  data.  We  have  not  adopted  this 
recommendation.  The  situation  may  arise  where 
it  would  be  more  convenient  or  more  economical 
for  the  Director  to  arrange  for  an  independent 
contractor  to  reproduce  the  information  or  data. 
Several  comments  were  received  requesting  that 
any  third  party  reproducing  information  or  data 
agree  to  protect  the  confidentiality  of  these 
materials.  Subsection  251.14-2  has  been  re¬ 
written  to  require  an  independent  contractor, 
retained  by  the  Director  to  reproduce  informa¬ 
tion  or  data  to  sign  a  written  commitment  not 
to  use  the  information  or  data  in  a  manner 
other  than  is  called  for  in  the  contract,  and 
not  to  disclose  the  information  or  data  to  any 
third  party  without  the  written  consent  of 
the  Director. 

We  have  added  "digital  navigational  data"  as 
one  of  the  items  to  be  included  with  geophysical 
survey  data  in  §  251.12(d)(1).  These  data  are 
required  by  the  Survey  for  use  in  constructing 
digital  maps  of  geophysical  surveys. 

Several  commenters  recommended  that  language 
be  added  to  §  251.12(d)(3)  to  indicate  that  the 
method  of  processing  must  be  of  a  nature  common¬ 
ly  available  form  geophysical  contractors.  We 
have  not  adopted  this  suggestion.  We  feel  the 
Director  needs  access  to  the  same  processed 
and  reprocessed  information  as  is  available  to 
permittees . 

Section  251.13  Reimbursement  to  Permittees 

One  commenter  asked  how  the  Department  would 
establish  a  reimbursement  rate  for  processing 
and  reprocessing  costs  if  no  late  participants 
had  purchased  data  establishing  such  a  rate. 
We  feel  that  §  251.13(b),  as  stated,  indicates 
that  it  is  up  to  the  permittee  to  justify  the 
rate  which  the  Director  or  any  late  participant 
will  pay  for  processing  or  reprocessing  of  the 
data. 


One  comment  was  received  objecting  to  the 
specific  reference  to  fraudulent  and  collusive 
activity.  Although  fraudulent  and  collusive 
activity  will  continue  to  be  prohibited,  we 
have  dropped  the  specific  reference  and  have 
adopted  language  which  reflects  similar  provi¬ 
sions  in  30  CFR  252.3. 

251.14  Disclosure  of  Information  and  Data  Sub¬ 
mitted  Under  Permits 

The  comments  received  regarding  this  section 
have  been  previously  considered  under  "Discus¬ 
sion  of  Major  Comments." 

Authors:  Thomas  McCloskey,  Office  of  the 
Assistant  Secretary-Energy  and  Minerals,  U.S. 
Department  of  the  Interior  (202/343-4457), 
Gordon  D.  Burton,  Daniel  S.  Palubniak,  and 
Leaman  D.  Harris,  Geological  Survey,  U.S.  De¬ 
partment  of  tne  Interior  (703/860-7564) . 

ENVIRONMENTAL  IMPACT  AND  REGULATORY  ANALYSIS: 

The  Department  of  the  Interior  has  determined 
that  the  revision  of  the  regulations  in  30  CFR 
Part  251,  in  accordance  with  this  notice,  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human  environment 
and  will  not  require  preparation  of  an  Environ¬ 
mental  Impact  Statement.  The  Department  has 
also  determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  prepara¬ 
tion  of  a  regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

CHARLES  L.  EDDY, 

Acting  Assistant  Secretary  of  the  Interior 
JANUARY  22,  1980 
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2.  Regulations,  30  CFR  251,  Geological  and 
Geophysical  Exploration,  Title  30  CFR,  revised 
as  of  July  1,  1980. 

PART  251— GEOLOGICAL  AND  GEOPHYSICAL  (G&G)  EX- 
PLORATIONS  OF  THE  OUTER  CONTINENTAL  SHELF. 


Sec. 
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AUTHORITY :  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331  et  seq.;  as  amended,  92 
Stat.  629;  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq.  (1970);  Coastal 
Zone  Management  Act  of  1972,  as  amended,  16 
U.S.C.  1451  et  seq. 


SOURCE:  45  FR  6344,  Jan.  25,  1980,  unless 
otherwise  noted. 

§  251.1  Purpose. 

The  Act  authorizes  the  Secretary  to  prescribe 
rules  and  regulations  necessary  to  carry  out 
the  provisions  of  the  Act.  The  primary  purpose 
of  the  regulations  in  this  Part  is  to  prescribe 
policies,  procedures,  and  requirements  for  con¬ 
ducting  geological  and  geophysical  activities 
not  authorized  under  a  lease  on  the  Outer 
Continental  Shelf  (OCS).  These  activities  may 
take  place  on  unleased  lands  or  on  lands  under 
lease  to  a  third  party.  These  activities  are 
limited  to  geological  and  geophysical  explora¬ 
tion  for  mineral  resources  and  geological  or 
geophysical  scientific  research  which  involves 
the  use  of  solid  or  liquid  explosives  or  drill¬ 
ing  activities.  The  requirements  of  the  regula¬ 
tions  in  this  Part  implement  the  provisions  of 
section  5,  8(g),  11(a)  and  (g),  19,  24,  and 

26  of  the  Act.  Federal  Agencies  are  exempt 
frcm  the  regulations  in  this  Part. 

§  251.2  Definitions . 

When  used  in  this  Part,  the  following  terms 
shall  have  the  meaning  given  below: 

(a)  "Act"  means  the  Outer  Continental  Shelf 
Lands  Act,  as  amended  (43  U.S.C.  1331  et  seq. ) . 

(b)  "Affected  local  government"  means  the 
principal  governing  body  of  a  locality  which  is 
in  an  affected  State  and  is  identified  by  the 
Governor  of  that  State  as  a  locality  which  will 
be  significantly  affected  by  oil  and  gas  activ¬ 
ities  on  the  OCS. 

(c)  "Affected  State"  means,  with  respect  to 
any  program,  plan,  lease  sale,  or  other  activity 
proposed,  conducted ,  or  approved  pursuant  to 
the  provisions  of  the  Act,  any  State: 

(1)  The  laws  of  which  are  declared,  pursuant 
to  section  4(a)(2)(A)  of  the  Act,  to  be  the  law 
of  the  United  States  for  the  portion  of  the  OCS 
on  which  such  activity  is,  or  is  proposed  to 
be,  conducted; 

(2)  Which  is,  or  is  proposed  to  be,  directly 
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connected  by  transportation  facilities  to  any 
artificial  island  or  installation  or  other 
device  permanently  or  temporarily  attached  to 
the  seabed; 

(3)  Which  is  receiving,  or  in  accordance  with 
the  proposed  activity,  will  receive  oil  for 
processing,  refining,  or  transshipment  which 
was  extracted  fran  the  OCS  and  transported 
directly  to  the  State  by  means  of  vessels  or  by 
a  combination  of  means  including  vessels; 

(4)  Which  is  designated  by  the  Secretary  as  a 
State  in  which  there  is  a  substantial  probabil¬ 
ity  of  significant  impact  on  or  damage  to  the 
coastal,  marine,  or  human  environment  or  a 
State  in  which  there  will  be  significant  changes 
in  the  social,  governmental,  or  economic  infra¬ 
structure  resulting  from  the  exploration,  de¬ 
velopment,  and  production  of  oil  and  gas  any¬ 
where  in  the  OCS;  or 

(5)  In  which  the  Secretary  finds  that  because 
of  such  activity  there  is,  or  will  be,  a  signif¬ 
icant  risk  of  serious  damage,  due  to  factors 
such  as  prevailing  winds  and  currents,  to  the 
marine  or  coastal  environment  in  the  event  of 
any  oil  spill,  blowout,  or  release  of  oil  or 
gas  frcm  vessels,  pipelines,  or  other  trans¬ 
shipment  facilities. 

(d)  "Analyzed  geological  information"  means 
data  collected  under  a  permit  or  a  lease  which 
have  been  analyzed.  Analysis  may  include,  but 
is  not  limited  to,  identification  of  lithologic 
and  fossil  content,  core  analyses,  laboratory 
analyses  of  physical  and  chemical  properties, 
well  logs  or  charts,  results  and  data  obtained 
from  formation  fluid  tests,  and  descriptions  of 
hydrocarbon  occurrences  or  hazardous  condi¬ 
tions  . 

(e)  "Coastal  environment"  means  the  physi¬ 
cal,  atmospheric,  and  biological  ccmponents, 
conditions,  and  factors  which  interactively 
determine  the  productivity,  state,  condition, 
and  quality  of  the  terrestrial  ecosystem  frcm 
the  shoreline  inward  to  the  boundaries  of 
the  coastal  zone. 

( f )  "Coastal  zone"  means  the  coastal  waters 
(including  the  lands  therein  and  thereunder)  and 
the  adjacent  shorelands  (including  the  waters 
therein  and  thereunder),  strongly  influenced  by 
each  other  and  in  proximity  to  the  shorelines 
of  the  several  coastal  States.  The  coastal 
zone  includes  islands,  transition  and  intertid¬ 
al  areas,  salt  marshes,  wetlands,  and  beaches. 
The  coastal  zone  extends  seaward  to  the  outer 
limit  of  the  United  States  territorial  sea  and 
extends  inland  frcm  the  shoreline  to  the  extent 
necessary  to  control  shorelands,  the  uses  of 
which  have  a  direct  and  significant  impact  on 
the  coastal  waters,  and  the  inward  boundaries 
of  which  may  be  identified  by  the  several 
coastal  States,  pursuant  to  the  authority  of 
section  305(b)(1)  of  the  Coastal  Zone  Management 
Act. 

(g)  "Coastal  Zone  Management  Act"  means  the 
Coastal  Zone  Management  Act  of  1972,  as  amended 


(16  U.S.C.  1451  et  seq. ) . 

(h)  "Cultural  resource"  means  a  site,  struc¬ 
ture,  or  object  of  historical  or  archaeological 
significance. 

(i)  "Data"  means  facts  and  statistics  or  sam¬ 
ples  which  have  not  been  analyzed  or  processed. 

(j)  "Deep  stratigraphic  test"  means  drilling 
which  involves  the  penetration  into  the  sea 
bottom  of  more  than  50  feet  (15.2  meters)  of 
consolidated  rock  or  a  total  of  more  than  300 
feet  (91.4  meters ) . 

(k)  "Director"  means  the  Director  of  the 
Geological  Survey,  U.S.  Department  of  the 
Interior  or  a  subordinate  authorized  to  act  on 
the  Director's  behalf. 

(l)  "Exploration"  means  the  process  of 
searching  for  minerals.  Exploration  activities 
include  but  are  not  limited  to:  (1)  Geophysical 
surveys  where  magnetic,  gravity,  seismic,  or 
other  systems  are  used  to  detect  or  imply  the 
presence  of  minerals,  and  (2)  Any  drilling, 
whether  on  or  off  a  geological  structure. 

(m)  "Gas"  means  any  fluid,  either  combustible 
or  noncombustible ,  which  is  extracted  frcxn  a 
reservoir  and  which  has  neither  independent 
shape  nor  volume,  but  tends  to  expand  indef¬ 
initely;  a  substance  that  exists  in  a  gaseous 
or  rarefied  state  under  standard  temperature 
and  pressure  conditions. 

(n)  "Geological  exploration  for  mineral 
resources"  means  any  operation  conducted  on  the 
OCS  which  utilizes  geological  and  geochemical 
techniques,  including,  but  not  limited  to,  core 
and  test  drilling,  well  logging  techniques,  and 
various  bottom  sampling  methods  to  produce  in¬ 
formation  and  data  on  mineral  resources,  includ¬ 
ing  information  and  data  in  support  of  possible 
exploration  and  development  activity.  The  term 
does  not  include  scientific  research. 

(o)  "Geophysical  exploration  for  mineral 
resources"  means  any  operation  conducrted  on 
the  OCS  which  utilizes  geophysical  techniques, 
including,  but  not  limited  to  gravity,  magnetic, 
and  various  seismic  methods,  to  produce  informa¬ 
tion  and  data  in  support  of  possible  explora¬ 
tion  and  development  activity.  The  term  does 
not  include  scientific  research. 

(p)  "Geological  or  geophysical  scientific 
research"  means  any  investigation  conducted  on 
the  OCS  using  solid  or  liquid  explosives,  or 
drilling  activities  for  scientific  research 
purposes  involving  the  gathering  and  analysis 
of  geological  or  geophysical  information  and 
data  which  are  made  available  to  the  public  for 
inspection  and  reproduction  at  the  earliest 
practicable  time. 

(q)  "Governor"  means  the  Governor  of  a  State, 
or  the  person  or  entity  designated  by,  or 
pursuant  to,  State  law  to  exercise  the  powers 
granted  to  a  Governor  pursuant  to  the  Act. 

(r)  "Human  environment"  means  the  physical, 
social,  and  economic  components,  conditions, 
and  factors  which  interactively  determine  the 
state  condition,  and  quality  of  living  condi- 
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tions,  employment,  and  health  of  those  af¬ 
fected,  directly,  by  activities  occurring  on 
the  OCS. 

(s)  "Hydrocarbon  occurrences"  means  the 
direct  or  indirect  detection  during  drilling 
operations  of  any  liquid  or  gaseous  "hydro¬ 
carbons  by  examination  of  well  cuttings, 
cores,  gas  detector  readings,  formation  fluid 
tests,  wireline  logs,  or  by  any  other  means. 
The  term  does  not  include  background  gas, 
minor  accumulations  of  gas,  or  heavy  oil  resi¬ 
dues  on  cuttings  and  cores. 

(t)  "Information  -  "  when  used  without  a  quali¬ 
fying  adjective,  includes  analyzed  geological 
information,  processed  geophysical  information, 
interpreted  geological  information,  and  inter¬ 
preted  geophysical  information. 

(u)  "Interpreted  geological  information" 
means  knowledge,  often  in  the  form  of  schematic 
cross  sections  and  maps,  developed  by  determin¬ 
ing  the  geological  significance  of  data  and 
analyzed  geological  information. 

(v)  "Interpreted  geophysical  information" 
means  knowledge,  often  in  the  form  of  seismic 
cross  sections  and  maps,  developed  by  determin¬ 
ing  the  geological  significance  of  geophysical 
data  and  processed  geophysical  information. 

(w)  "Lease"  means  (1)  any  form  of  authoriza¬ 
tion  which  is  issued  under  section  8  or  main¬ 
tained  under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and  development 
and  production  of,  minerals,  or  (2)  the  area 
covered  by  such  authorization,  whichever  is 
required  by  the  context. 

(x)  "Lessee"  means  the  party  authorized  by  a 
lease,  or  an  approved  assignment  thereof,  to 
explore  for,  develop,  and  produce  the  leased 
deposits  in  accordance  with  the  regulations  in 
Part  250  of  this  Chapter.  The  term  includes  all 
parties  holding  such  authority  by  or  through 
the  lessee. 

(y)  "Marine  environment"  means  the  physical, 
atmospheric,  and  biological  components,  con¬ 
ditions,  and  factors  which  interactively  deter¬ 
mine  the  productivity,  state,  condition,  and 
quality  of  the  marine  ecosystem,  including  the 
waters  of  the  high  seas,  the  contiguous  zone, 
transitional  and  intertidal  areas,  salt 
marshes,  and  wetlands  within  the  coastal  zone 
and  on  the  OCS. 

(z)  "Minerals"  includes  oil,  gas,  sulphur, 
geopressured -geothermal  and  associated  resourc¬ 
es,  and  all  other  minerals  which  are  authorized 
by  an  Act  of  Congress  to  be  produced  from 
"public  lands"  as  defined  in  Section  103  of 
the  Federal  Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1702) . 

(aa)  "National  Environmental  Policy  Act" 
means  the  National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq. ) . 

(bb)  "Notice"  means  the  statement  of  intent 
to  conduct  geological  scientific  research  which 
involves  shallow  test  drilling  activities. 

(cc)  "OCS  Order"  means  a  formal  numbered 


Order,  issued  by  the  Director,  that  implements 
the  regulations  contained  in  this  Part  and 
specifically  applies  to  operations  in  an  area 
in  the  Order. 

(dd)  "Oil"  means  any  fluid  hydrocarbon  sub¬ 
stance  other  than  gas  which  is  extracted  in  a 
fluid  state  from  a  reservoir  and  which  exists 
in  a  fluid  state  under  the  existing  temperature 
and  pressure  conditions  of  the  reservoir.  Oil 
includes  liquefiable  hydrocarbon  substances 
such  as  drip  gasoline  or  other  natural  conden¬ 
sates  recovered  or  recoverable  in  a  liquid  state 
from  produced  gas. 

(ee)  "Operator"  means  the  individual,  part¬ 
nership,  firm,  or  corporation  having  control  or 
management  of  operations  on  the  leased  area  or 
a  portion  thereof.  The  operator  may  be  a 
lessee,  designated  agent  of  the  lessee,  or 
holder  of  rights  under  an  approved  operating 
agreement . 

(ff)  "Outer  Continental  Shelf'  means  all  sub- 
raerged  lands  which  lie  seaward  and  outside  the 
area  of  lands  beneath  navigable  waters  as  de¬ 
fined  in  section  2  of  the  Submerged  Lands  Act 
(43  U.S.C.  1301),  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States  and  are 
subject  to  its  jurisdiction  and  control. 

(gg)  "Permit"  means  the  contract  or  agree¬ 
ment,  other  than  a  lease,  approved  for  a  spec¬ 
ified  period  of  not  mere  than  1  year  under  which 
a  person  acquires  the  right  to  conduct: 

(1)  geological  exploration  for  mineral  re¬ 
sources  , 

(2)  geophysical  exploration  for  mineral  re¬ 
sources, 

(3)  geological  scientific  research, 

(4)  geophysical  scientific  research. 

(hh)  "Permittee"  means  the  person  authorized 
by  a  permit  issued  pursuant  to  this  Part  to 
conduct  activities  on  the  OCS. 

(ii)  "Person"  means  a  citizen  or  national  of 
the  United  States,  an  alien  lawfully  admitted 
for  permanent  residence  in  the  United  States  as 
defined  in  8  U.S.C.  1101(a)  (20),  a  private,  pub¬ 
lic,  or  municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any  State  or 
territory  thereof,  and  associations  of  such 
citizens,  nationals,  resident  aliens,  or  pri¬ 
vate,  public,  or  municipal  corporations. 
States,  or  political  subdivisions  of  States. 
The  term  does  not  include  Federal  Agencies. 

(jj)  "Pollution  contingency  plan"  means  the 
National  Multi-Agency  Oil  and  Hazardous  Materi¬ 
als  Pollution  Contingency  Plan  or  any  succes¬ 
sor  plan  thereto. 

(kk)  "Processed  geophysical  information" 
means  data  collected  under  a  permit  or  a  lease 
which  have  been  processed.  Processing  involves 
changing  the  form  of  data  so  as  to  facilitate 
interpretation.  Processing  operations  may  in¬ 
clude,  but  are  not  limited  to,  applying  correc¬ 
tions  for  known  perturbing  causes,  rearranging 
or  filtering  data,  and  combining  or  transform¬ 
ing  data  elements. 
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(11)  "Secretary"  means  the  Secretary  of  the 
Interior  or  a  subordinate  authorized  to  act  on 
the  Secretary's  behalf. 

(tim)  "Shallow'  test  drilling"  means  drilling 
into  the  sea  bottom  to  depths  less  than  those 
specified  in  the  definition  of  a  deep  stra¬ 
tigraphic  test. 

(nn)  "Third  party"  means  any  person  other 
than  a  representative  of  the  United  States  or 
the  permittee. 

(oo)  "Violation"  means  a  failure  to  comply 
with  any  provision  of  the  Act,  or  a  provision 
of  a  regulation  or  order  issued  under  the  Act, 
or  any  provision  of  a  lease,  license,  or  permit 
issued  pursuant  to  the  Act. 

§  251.3  Administrative  authority  and  applica¬ 
bility. 

§  251.3-1  Administrative  authority. 

Exploration  or  scientific  research  activities 
authorized  or  conducted  under  this  Part  shall 
be  performed  in  accordance  with  the  Act,  the 
regulations  in  this  Part,  OCS  Orders,  other 
orders  of  the  Director,  and  other  applicable 
statutes  and  regulations,  and  amendments  there¬ 
to. 

§  251.3-2  Functions  of  Director. 

The  Director  shall  regulate  all  operations 
and  other  activities  under  this  Part  and  perform 
all  duties  prescribed  by  this  Part.  The  Direc¬ 
tor  is  authorized  to  issue  OCS  Orders  and 
other  written  and  oral  orders  and  to  take  all 
other  actions  necessary  to  carry  out  the  provi¬ 
sions  of  this  Part  and  to  prevent  ham  or 
damage  to,  or  waste  of,  any  natural  resource 
(including  any  mineral  deposit  in  areas  leased 
or  not  leased),  any  life  (including  fish  and 
other  aquatic  life),  property,  or  the  marine, 
coastal,  or  human  environment.  The  Director 
shall  confirm  oral  orders  in  writing  as  soon 
as  possible. 

§  251.3-3  Geological  and  geophysical  activit¬ 
ies  under  a  lease. 

The  regulations  in  this  Part  shall  not  apply 
to  geological  and  geophysical  exploration  con¬ 
ducted  by  or  on  behalf  of  the  lessee  on  a 
lease  on  the  OCS.  Those  exploration  activities 
shall  be  governed  by  the  regulations  in  Part 
250  of  this  title. 

§  251.3-4  Geological  and  geophysical  activi¬ 
ties  not  under  a  lease. 

The  regulations  in  this  Part  are  applicable 
to  permits  for  geological  and  geophysical  ac¬ 
tivities  issued  after  or  unexpired  as  of  the 
effective  date  of  this  final  rule.  Notices 
filed  after  the  effective  date  of  this  final 


rule  shall  also  be  subject  to  the  regulations 
in  this  Part. 

If  the  regulations  in  this  Part  conflict  with 
the  provisions  of  a  permit  which  was  issued 
under  regulations  published  in  the  Federal 
Register  on  June  23,  1976  (41  FR  25893),  the 
requirements  of  the  permit  shall  govern,  except 
for  any  requirements  limiting  the  Director's 
authority  to  inspect  and  require  the  submission 
of  interpretations  derived  from  information  and 
data  acquired  under  those  permits  issued  after 
January  27,  1978,  as  established  by  Part  252  of 
this  title. 

§  251.3-5  General  requirements  of  notices  and 
permits. 

(a)  Geological  and  geophysical  activities 
for  mineral  exploration  or  scientific  re¬ 
search  activities  authorized  under  this  Part 
shall  be  conducted  so  that  those  activities  do 
not: 

(1)  Interfere  with  or  endanger  operations 
under  any  lease  issued  or  maintained  pursuant 
to  the  Act; 

(2)  Cause  ham  or  damage  to  aquatic  life; 

( 3 )  Cause  pollution; 

(4)  Create  hazardous  or  unsafe  conditions; 

(5)  Unreasonably  interfere  with  or  ham  other 
uses  of  the  area;  or 

(6)  Disturb  cultural  resources. 

(b)  Any  person  conducting  geological  or  geo¬ 
physical  activities  for  mineral  exploration  or 
scientific  research  under  this  Part  shall  im¬ 
mediately  report  to  the  Director  when  these 
activities : 

(1)  Detect  hydrocarbon  occurrences; 

( 2 )  Encounter  environmental  hazards  which 
constitute  an  imminent  threat  to  human  activity; 
or 

(3)  Adversely  affect  the  environment,  aquat¬ 
ic  life,  cultural  resources,  or  other  uses  of 
the  area  in  which  the  exploration  activity  is 
conducted. 

(c)  Any  person  conducting  shallow  test  drill¬ 
ing  or  deep  stratigraphic  test  drilling  geo¬ 
logical  activities  under  a  permit  for  mineral 
exploration  or  scientific  research  under  this 
Part  shall  utilize  the  best  available  and 
safest  technologies  which  the  Director  deter¬ 
mines  to  be  economically  feasible. 

(d)  Authorization  granted  under  this  Part  to 
conduct  geological  and  geophysical  exploration 
for  minerals  or  for  scientific  research  shall 
not  confer  a  right  to  any  discovered  oil,  gas, 
or  other  minerals,  or  to  a  lease  under  the  Act. 

§  251.4  Geological  and  geophysical  activities 
requiring  notices  or  permits. 

§  251.4-1  Geological  and  geophysical  explora¬ 
tion  for  mineral  resources. 

Geological  or  geophysical  exploration  for 
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mineral  resources  may  not  be  conducted  on  the 
OCS  without  an  approved  permit  unless  such 
activities  are  being  conducted  pursuant  to  a 
lease  issued  or  maintained  under  the  Act.  Sepa¬ 
rate  permits  must  be  obtained  for  geological 
exploration  for  mineral  resources  and  for  geo¬ 
physical  exploration  for  mineral  resources.  If 
the  Director  disapproves  an  application,  the 
statement  of  rejection  shall  state  the  reasons 
for  the  denial,  and  shall  advise  the  applicant 
of  those  changes  needed  to  obtain  approval. 

§  251.4-2  Geological  or  geophysical  scientific 
research. 

Geological  or  geophysical  scientific  research 
may  not  be  conducted  by  any  person  on  the  OCS 
without  an  approved  permit  or  filing  of  a  notice 
unless  such  activities  are  being  conducted  pur¬ 
suant  to  a  lease  issued  or  maintained  under 
the  Act. 

(a)  Separate  permits  must  be  obtained  for 
geological  scientific  research  and  for  geophys¬ 
ical  scientific  research  which  involves  the 
use  of  solid  or  liquid  explosives  or  the  drill¬ 
ing  of  a  deep  stratigraphic  test.  If  the 
Director  disapproves  an  application,  the  state¬ 
ment  of  rejection  shall  state  the  reasons  for 
the  denial,  and  shall  advise  the  applicant  of 
the  changes  needed  to  obtain  approval. 

(b)  A  notice  must  be  filed  with  the  Director 
at  least  30  days  prior  to  the  carmencement  of 
scientific  research  activities  which  involve 
shallow  test  drilling.  Within  21  days  of  the 
filing  of  the  notice,  the  Director  may  disap¬ 
prove  the  notice  by  sending  a  statement  of 
disapproval  by  certified  mail  to  the  person 
who  filed  the  notice.  If  the  Director  disap¬ 
proves  the  notice,  the  statement  shall  state 
the  reasons  for  disapproval  and  shall  advise 
the  applicant  of  recommended  changes. 

§  251.5  Applying  for  notices  or  permits. 

§  251.5-1  Permit  forms. 

(а)  An  application  for  a  permit  shall  be 
submitted  in  a  form  and  manner  prescribed  and 
approved  by  the  Director.  Each  application  for 
a  permit  shall  include: 

(1)  The  name  of  the  person  who  will  conduct 
the  proposed  exploration  or  research  activity; 

(2)  The  name  of  any  person  who  will  partici¬ 
pate  in  the  proposed  exploration  or  research 
activity; 

(3)  The  type  of  exploration  or  research  ac¬ 
tivity  and  the  manner  in  which  the  activity 
will  be  conducted; 

(4)  The  location  on  the  OCS  where  the  explo¬ 
ration  or  research  activity  will  be  conducted; 

(5)  The  prupose  for  conducting  the  explora¬ 
tion  or  research  activity; 

(б)  The  dates  on  which  the  exploration  or 
research  activity  is  proposed  to  be  commenced 


and  carp le ted;  and, 

(7)  Such  other  relevant  information  and  data 
as  the  Director  may  require. 

(b)  This  reporting  requirement  has  been  ap¬ 
proved  by  the  Office  of  Management  and  Budget 
in  accordance  with  the  Federal  Reports  Act  of 
1942  (042-5777002). 

§  251.5-2  Notices . 

A  notice  shall  not  be  on  a  standardized  form, 
but  shall  be  signed  and  shall  state: 

(1)  The  name  of  the  person  conducting  or 
participating  in  the  proposed  research; 

(2)  The  type  of  research  and  manner  in  which 
it  will  be  conducted; 

(3)  The  location,  designated  on  a  map,  plat, 
or  chart,  where  the  research  will  be  conducted; 

(4)  The  dates,  which  shall  designate  a  period 
of  not  more  than  1  year,  on  which  the  research 
activity  is  preposed  to  be  carmenced  and  com¬ 
pleted; 

( 5 )  The  proposed  time  and  manner  in  which  the 
information  and  data  resulting  from  the  research 
will  be  made  available  to  the  public  for  inspec¬ 
tion  and  reproduction,  such  time  being  the 
earliest  practicable  time; 

(6)  An  agreement  that  the  information  and 
data  resulting  from  the  research  will  not  be 
sold  or  withheld  for  exclusive  use;  and 

(7)  The  name,  registry  number,  registered 
owner,  and  port  or  registry  of  vessels  used  in 
the  operation. 

§  251.5-3  Filing  locations  for  permits  to  con¬ 
duct  exploration  for  mineral  re¬ 
sources  ♦ 

Each  application  for  a  permit  to  conduct 
geological  or  geophysical  exploration  for  min¬ 
eral  resources  in  the  OCS  shall  be  filed,  in 
duplicate,  at  the  following  locations; 

(a)  for  OCS  off  the  Atlantic  Coast — the  area 
Oil  and  Gas  Supervisor  for  Resource  Evaluation, 
Atlantic  Area,  U.S.  Geological  Survey,  1725  K 
Street  N.W. ,  Suite  204,  Washington,  D.C.  20006. 

(b)  For  the  OCS  in  the  Gulf  of  Mexico — the 
Area  Oil  and  Gas  Supervisor  for  Resource  Eval¬ 
uation,  U.S.  Geological  Survey,  Gulf  of  Mexico 
Area,  P.O.  Box  7944,  Metairie,  Louisiana  70010. 

(c)  For  the  OCS  off  the  coast  of  the  States 
of  California,  Oregon,  or  Washington — the  Area 
Oil  and  Gas  Supervisor,  U.S.  Geological  Survey, 
Pacific  Area,  Room  160,  1340  West  Sixth  Street, 
Los  Angeles,  California  90017. 

(d)  For  the  OCS  off  the  State  of  Alaska — the 
Area  Oil  and  Gas  Supervisor,  U.S.  Geological 
Survey,  Alaska  Area,  P.O.  Box  259,  Anchorage, 
Alaska  99510. 

§  251.5-4  Filing  locations  for  notices  or  per¬ 
mits  to  conduct  scientific  research. 

Each  notice  or  application  for  a  permit  to 
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conduct  geological  or  geophysical  scientific 
research  on  the  OCS  shall  be  filed,  in  dupli¬ 
cate,  at  the  locations  indicated  in  subsection 
251.5-3  of  this  section. 

§  251.5-5  Fishermen's  Contingency  Fund. 

Upon  the  establishment  of  an  account  under 
the  Fishermen's  Contingency  Fund  for  an  area  of 
the  OCS  pursuant  to  subsection  402(b)  of  the 
Act,  the  holder  of  a  permit  for  geological  or 
geophysical  exploration  activities  for  mineral 
resources  in  the  area  covered  by  the  account 
shall  pay  an  amount  specified  by  the  Secretary 
of  Commerce  for  the  purpose  of  the  establishment 
and  maintenance  of  an  account  for  the  area.  At 
the  time  of  issuing  a  permit,  the  Director 
shall  collect  the  amount  specified  and  deposit 
it  in  the  Fund  to  the  credit  of  the  appropriate 
account. 

§  251.6  Test  drilling  activities. 

§  251.6-1  Permit  or  notice  requirements  for 
shallow  test  drilling. 

The  Director,  prior  to  the  commencement  of 
shallow  test  drilling  for  exploration  for 
mineral  resources  or  for  scientific  research, 
may  require  for  permits  or  recommend  for  notices 
the  gathering  and  submission  of  geophysical 
information  and  data  sufficient  to  determine 
shallow  structural  detail  across  and  in  the 
vicinity  of  the  proposed  test.  Other  informa¬ 
tion  and  data  may  include,  but  is  not  limited 
to,  seismic,  bathymetric,  side-scan  sonar,  and 
magnetometer  systems,  across  and  in  the  vicinity 
of  the  proposed  test.  When  required,  §§  251.6- 
2(c)(1)  and  (e)  and  251.6-3  will  apply  to 
permits  issued  and  notices  filed  for  shallow 
test  drilling. 

§  251.6-2  Permit  requirements  for  a  deep 
stratigraphic  test. 

(a)  No  deep  stratrigaphic  test  drilling 
activities  shall  be  initiated  or  conducted 
until  a  Drilling  Plan  has  been  submitted  by  the 
applicant  and  approved  by  the  Director.  The 
Drilling  Plan  shall  include; 

(1)  The  proposed  type  and  sequence  of  drill¬ 
ing  activities  to  be  undertaken  together  with 
a  timetable  for  their  performance  from  commence¬ 
ment  to  completion; 

(2)  A  description  of  the  drilling  rig  pro¬ 
posed  for  use,  unless  a  description  has  been 
previously  submitted  to  the  Director,  indicat¬ 
ing  the  important  features  thereof,  with  special 
attention  to  safety  features  and  pollution 
prevention  and  control  features,  including 
oil  spill  containment  and  cleanup  plans  and 
onshore  disposal  procedures; 

(3)  The  location  of  each  deep  stratigraphic 
test  to  be  conducted,  including  the  surface  and 


projected  bottomhole  location  of  the  borehole; 

(4)  The  types  of  geophysical  instrumentation 
to  be  used; 

(5)  Geophysical  information  and  data  suffi¬ 
cient  to  determine  shallcw  structural  detail 
across  and  in  the  vicinity  of  the  proposed 
test,  and  other  information  and  data  from,  but 
not  limited  to,  seismic,  bathymetric,  side-scan 
sonar,  and  magnetometer  systems,  collected 
across  any  preposed  drilling  location,  and 
other  geophysical  data  from  the  area  of  the 
proposed  test  location,  and  processed  geophy¬ 
sical  information  and  interpreted  geophysical 
information  therefrom,  so  as  to  allow  evalua¬ 
tion  of  structural  detail  to  the  total  depth 
of  the  proposed  test;  and 

(6)  Such  other  relevant  information  and  data 
as  the  Director  may  require. 

(b)  At  the  same  time  the  applicant  submits  a 
Drilling  Plan  to  the  Director,  an  Environmental 
Report  shall  be  submitted.  The  report  shall  be 
in  sunmary  form  and  should  include  information 
available  at  the  time  the  related  Drilling  Plan 
is  submitted.  Such  information  is  to  be  accu¬ 
rate,  current,  and  applicable  to  the  geographic 
area  and  the  proposed  activities  covered  by 
the  plan.  The  applicant  shall  refer  to  infor¬ 
mation  and  data  contained  in  the  related  plan, 
other  Environmental  Reports,  and  other  environ¬ 
mental  analyses  and  impact  statements  prepared 
for  the  geographic  area  by  identifying  the 
information  and  indicating  a  source  for  obtain¬ 
ing  copies  of  the  cited  materials.  Information 
and  data  which  are  site-specific,  or  which  are 
developed  subsequent  to  the  most  recent  Envi¬ 
ronmental  Inpact  Statement  or  other  environ¬ 
mental  analyses  in  the  immediate  area,  shall  be 
specifically  considered.  Specific  guidelines 
for  implementing  this  section  will  be  issued 
by  the  Director.  The  Environmental  Report 
shall  include  the  following: 

(1) (a)  A  list  and  description  of  new  or  un¬ 
usual  technologies  that  are  to  be  used;  (b)  The 
location  of  travel  routes  for  supplies  and 
personnel;  (c)  The  kinds  and  approximate  quan¬ 
tities  of  energy  to  be  used;  (d)  The  environ¬ 
mental  monitoring  systems  that  are  to  be  used; 
and  (e)  Suitable  maps  and  diagrams  showing 
details  of  the  proposed  project  layout. 

(2)  A  narrative  description  of  the  existing 
environment.  This  section  shall  include  the 
following  information  on  the  area:  (a)  Geology; 
(b)  Physical  oceanography;  (c)  Other  uses  of 
the  area;  (d)  Flora  and  fauna;  (e)  Existing 
environmental  monitoring  systems;  and  (f)  Other 
unusual  or  unique  characteristics  which  may  af¬ 
fect  or  be  affected  by  the  drilling  activities. 

(3)  A  narrative  description  of  the  probable 
irrpacts  of  the  proposed  action  on  the  environ¬ 
ment  and  the  measures  preposed  for  mitigating 
these  inpacts. 

(4)  A  narrative  description  of  any  unavoid¬ 
able  or  irreversible  adverse  effects  on  the 
environment  that  could  be  expected  to  occur 
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as  a  result  of  the  proposed  action. 

(5)  Such  other  relevant  information  and  data 
as  the  Director  may  require. 

(c) (1)  When  required  under  a  coastal  zone 
management  program  approved  under  the  Coastal 
Zone  Management  Act,  the  activities  proposed  by 
an  applicant  for  a  permit  to  conduct  geological 
or  geophysical  exploration  for  minerals  or  for 
geological  or  geophysical  scientific  research 
must  receive  State  concurrence  in  its  coastal 
zone  consistency  certification  prior  to  the 
Director's  approval  of  any  of  the  activities 
covered  under  the  permit. 

(2)  The  applicant  shall  submit  a  sufficient 
number  of  copies  of  the  Drilling  Plan  and 
Environmental  Report  to  permit  the  Director  to 
transmit  copies  of  each  to  the  Governor  of  each 
affected  State  and  the  coastal  zone  management 
agency  of  each  affected  State  that  has  a  coast¬ 
al  zone  management  program  approved  under  the 
Coastal  Zone  Management  Act.  The  Director 
shall  also  make  the  Drilling  Plan  and  accompany¬ 
ing  Environmental  Report  available  to  appropri¬ 
ate  Federal  Agencies  and  the  public,  in  accor¬ 
dance  with  established  Departmental  practices 
and  procedures. 

(d)  Any  revisions  to  an  approved  Drilling 
Plan  must  be  approved  by  the  Director. 

(e)  A  permittee  authorized  to  drill  a  deep 
stratigraphic  test  shall,  if  requested  by  the 
Director,  conduct  studies  to  determine  whether 
any  cultural  resources  exist  in  the  area  that 
may  be  affected  by  such  drilling,  and  shall 
report  the  findings  of  those  studies  to  the 
Director.  A  permittee  authorized  to  perform 
shallow  test  drilling  may  be  required  to  conduct 
similar  studies  if  required  by  the  Director. 
The  study  shall  include  a  full  description  of 
any  cultural  resources  detected.  The  permittee 
shall  take  no  action  that  will  result  in  the 
disturbance  of  cultural  resources  without  the 
prior  approval  of  the  Director  and,  if  any  cul¬ 
tural  resource  is  discovered  after  submission 
of  the  study  (i.e.,  during  site  preparation  or 
drilling) ,  the  permittee  shall  immediately 
report  the  discovery  to  the  Director  and  make 
every  reasonable  effort  to  protect  the  cultural 
resource  from  damage  until  the  Director  has 
given  directions  as  to  its  preservation. 

(f)  All  OCS  regulations  relating  to  drilling 
operations  in  Part  250  of  this  title  and  all 
OCS  Orders  relating  to  the  drilling  of  wells 
apply,  as  appropriate,  to  drilling  activities 
authorized  under  this  Part. 

(g)  At  the  completion  of  the  test  activities, 
the  borehole  of  all  deep  stratigraphic  tests 
shall  be  permanently  plugged  and  abandoned  by 
the  permittee  prior  to  moving  the  rig  off 
location  in  accordance  with  the  requirements  of 
the  regulations  in  Part  250  of  this  Chapter  and 
applicable  orders.  If  the  tract  on  which  deep 
stratigraphic  test  drilling  has  been  conducted 
is  later  leased  for  exploration  and  development, 
the  lessee  will  not  be  held  responsible  for  the 


test  hole,  provided  the  lessee  has  not  reentered 
or  otherwise  disturbed  the  borehole. 

§  251.6-3  Group  participation  in  test  drilling 
activities. 

(a)  In  order  to  minimize  duplicative  geologi¬ 
cal  exploration  activities  involving  the  pene¬ 
tration  of  the  seabed  of  the  OCS,  a  person 
proposing  to  drill  a  deep  stratigraphic  test 
shall  afford  all  interested  persons,  through  a 
signed  agreement,  an  opportunity  to  participate 
in  the  drilling  on  a  cost-sharing  basis.  The 
provisions  of  the  agreement  for  sharing  the 
cost  of  a  deep  stratigraphic  test  may  include 
a  penalty  for  late  participants  of  not  more 
than  100  percent  of  the  cost  to  each  original 
participant  in  addition  to  the  original  share 
cost.  The  participants  shall  assess  and  dis¬ 
tribute  penalties  in  accordance  with  the  terms 
of  the  agreement.  If  the  Director  releases  a 
public  notice  announcing  a  significant  hydro¬ 
carbon  occurrence,  the  penalty  for  subsequent 
late  participants  may  be  raised  to  not  more 
than  300  percent  of  the  cost  of  each  original 
participant  in  addition  to  the  original  share 
cost. 

(b)  An  applicant  proposing  to  conduct  shallow 
test  drilling  activities  shall,  when  ordered  by 
the  Director  or  when  provided  in  the  permit, 
afford  all  interested  persons  an  opportunity  to 
participate  in  the  test  activity  on  a  cost¬ 
sharing  basis  with  a  penalty  for  late  partici¬ 
pation  of  not  more  than  50  percent  of  the  cost 
to  each  original  participant, 

(c)  To  allow  for  group  participation  in 
shallow  or  deep  test  drilling  activities,  the 
applicant  shall: 

(1)  Publish  a  summary  statement  describing 
the  proposed  activity  in  a  manner  approved  or 
prescribed  by  the  Director; 

(2)  Forward  a  copy  of  the  published  statement 
to  the  Director; 

(3)  Allow  at  least  30  days  frcm  the  date  of 
publishing  the  summary  statement  for  other  per¬ 
sons  to  join  as  original  participants; 

(4)  Compute  the  estimated  cost  to  an  original 
participant  by  dividing  the  estimated  total 
cost  of  the  program  by  the  number  of  original 
participants;  and 

(5)  Furnish  the  Director  with  a  complete  list 
of  all  participants  under  the  permit  prior  to 
commencing  operations,  or  at  the  end  of  the 
advertising  period  if  operations  begin  prior  to 
its  close.  Also,  the  names  of  all  late  partici¬ 
pants  shall  be  forwarded  to  the  Director. 

(d)  If  the  applicant  proposes  changes  to  the 
original  application  and  the  Director  deter¬ 
mines  that  such  changes  are  significant,  the 
Director  shall  require  a  republication  of  the 
changes  and  an  additional  30  days  for  other 
persons  to  join  as  original  participants. 
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§  251.6-4  Bonds. 

Before  a  permit  authorizing  the  drilling  of  a 
deep  stratigraphic  test  will  be  issued,  the 
applicant  shall  furnish  to  the  Bureau  of  Land 
Management  a  corporate  surety  bond  of  not  less 
than  $50,000  conditioned  on  compliance  with  the 
terms  of  the  permit,  unless  the  applicant  main¬ 
tains  with  or  furnishes  to  the  Bureau  of  Land 
Management  a  bond  in  the  sum  of  $300,000  con¬ 
ditioned  on  carpi  iance  with  the  terms  of  the 
permit  issued  to  him  for  the  area  of  the  OCS 
where  the  applicant  proposes  to  conduct  the 
drilling  of  a  deep  stratigraphic  test.  The 
Director  may  require  the  submission  of  a  bond 
before  authorizing  the  initiation  of  shallow 
test  drilling.  Any  bond  furnished  or  maintained 
by  a  person  under  this  section  shall  be  on  a 
form  approved  or  prescribed  by  the  Director, 
Bureau  of  Land  Management. 

§  251.6-5  Duration  of  exploration  activities. 

If  a  deep  stratigraphic  test  well  is  drilled 
within  50  geographic  miles  of  any  tract  tenta¬ 
tively  selected  for  a  lease  sale  as  listed  on 
the  currently  approved  OCS  Leasing  Schedule, 
all  drilling  activities  must  be  completed,  and 
the  information  and  data  submitted  to  the 
Director,  at  least  3  months  prior  to  the  first 
day  of  the  month  in  which  the  Proposed  Notice 
of  Sale  is  listed.  However,  the  Director  may 
extend  the  expiration  date  of  a  permit  if  it  is 
determined  that  such  an  extension  is  in  the 
national  interest. 

§  251.7  Inspection  and  reporting  of  progress 
and  results  of  activities  conducted 
under  permits. 

§  251.7-1  Inspection  and  observation  of  explo¬ 
ration  activities. 

(a)  A  permittee,  upon  request  by  the  Direc¬ 
tor,  shall  furnish  food,  quarters,  and  trans¬ 
portation  for  Federal  representatives.  Upon 
request,  the  permittee  will  be  reimbursed  by  the 
United  States  for  the  actual  costs  incurred  as 
a  result  of  providing  food,  quarters,  and 
transportation  for  a  Federal  representative's 
stay  of  more  than  10  hours.  The  Federal 
representative  shall  observe  or  inspect  opera¬ 
tions  conducted  pursuant  to  the  permit  and 
determine  whether  operations  are  having  any 
adverse  effects  upon  the  environment,  aquatic 
life,  cultural  resources,  or  other  uses  of 
the  area. 

(b)  The  Federal  representatives  shall  be 
appointed  or  approved  by  the  Director. 


§  251.7-2  Progress  report  on  activities  con¬ 
ducted  under  a  permit. 

Each  permittee  shall  submit  status  reports  on 
a  weekly  basis  in  a  manner  approved  or  pre¬ 
scribed  by  the  Director.  This  shall  include 
a  daily  log  of  operations. 

§  251.7-3  Final  report  on  activities  conducted 
under  a  permit. 

Each  permittee  shall  submit  to  the  Director  a 
final  report  of  exploration  or  scientific  re¬ 
search  activities  under  the  permit  within  30 
days  after  the  completion  of  operations.  The 
final  report  shall  contain  the  following: 

(a)  A  description  of  the  work  performed. 

(b)  Charts,  maps,  or  plats  depicting  the 
areas  and  blocks  in  which  any  exploration  or 
scientific  research  activities  were  conducted, 
specifically  identifying  the  lines  of  geophysi¬ 
cal  traverses  or  the  locations  where  geologi¬ 
cal  exploration  or  scientific  research  activi¬ 
ties  were  conducted,  including  a  reference  suf¬ 
ficient  to  identify  the  data  produced  during 
each  activity. 

(c)  The  dates  on  which  the  actual  exploration 
or  scientific  research  activities  were  perform¬ 
ed. 

(d)  A  narrative  summary  of  any:  (1)  Hydro¬ 
carbon  occurrences  or  environmental  hazards, 
and 

(2)  Adverse  effects  of  the  exploration  or  sci¬ 
entific  research  activities  on  the  environ¬ 
ment,  aquatic  life,  cultural  resources,  or 
other  uses  of  the  area  in  which  the  activities 
were  conducted. 

(e)  Such  other  descriptions  of  the  activities 
conducted  as  may  be  specified  by  the  Director. 

§  251.8  Suspension  and  cancellation  of  author¬ 
ity  to  conduct  activities  under  per- 
mit . 


(a)  The  Director  may  suspend  or  temporarily 
prohibit  the  permittee's  authority  to  conduct 
exploration  or  scientific  research  activities 
under  a  permit  by  notifying  the  permittee  either 
orally  or  in  writing  when  the  Director  deter¬ 
mines  that  there  is  a  threat  of  serious,  ir¬ 
reparable,  or  immediate  harm  or  damage  to  life 
(including  fish  and  other  aquatic  life),  to 
property,  to  any  mineral  deposits  (in  areas 
leased  or  not  leased),  to  the  national  security 
or  defense,  or  to  the  marine,  coastal,  or 
human  environment.  Such  suspensions  shall  be 
effective  immediately  upon  receipt  of  the 
notice.  Suspensions  issued  orally  shall  be 
followed  by  a  written  notice  confirming  the 
action,  and  all  written  notices  will  be  sent 
by  certified  mail.  A  suspension  shall  remain 
in  effect  until  the  basis  for  the  suspension 
has  been  corrected  to  the  satisfaction  of  the 
Director. 
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(b)  The  Director  may  suspend  or  temporarily 
prohibit  the  permittee's  authority  to  conduct 
exploration  or  scientific  research  under  a 
permit  either  orally  or  in  writing  when  the 
Director  determines  the  permittee  fails  to 
comply  with  a  provision  of  the  Act  or  of  any 
applicable  law,  the  provisions  of  the  permit, 
provisions  of  these  and  other  applicable  reg¬ 
ulations,  OCS  Orders,  or  any  other  written 
orders  or  field  rules  including  orders  for  the 
filing  of  reports  and  well  records  or  logs 
within  the  time  specified.  Such  suspensions 
shall  be  effective  immediately  upon  receipt  of 
the  notice.  Suspensions  issued  orally  shall  be 
followed  by  a  written  notice  confirming  the 
action  and  all  written  notices  shall  be  sent  by 
certified  mail.  A  suspension  shall  remain  in 
effect  until  the  basis  for  the  suspension  has 
been  corrected  to  the  satisfaction  of  the 
Director. 

(c) (1)  The  Director  may  cancel,  or  a  permit¬ 
tee  may  relinquish,  a  permit  to  conduct  explor¬ 
ation  or  scientific  research  activities  at  any 
time  by  sending  a  notice  of  cancellation  or  a 
notice  of  relinquishment.  Such  notices  shall 
state  the  reason  for  the  cancellation  or  re¬ 
linquishment  and  shall  be  sent  by  certified 
mail  to  the  other  party  at  least  30  days  in 
advance  of  the  date  the  cancellation  or  re¬ 
linquishment  will  be  effective. 

(2)  Cancellation  of  a  permit  to  conduct  ex¬ 
ploration  or  scientific  research  activities 
shall  not  relieve  the  permittee  of  the  obliga¬ 
tion  to  abandon  any  drill  sites  in  accordance 
with  the  requirements  of  paragraph  251. 6-2 (g) 
of  this  Part  and  to  comply  with  all  other 
obligations  specified  in  this  Part  or  in  the 
permit. 

§  251.9  Penalties . 

All  persons  conducting  geological  or  geophys¬ 
ical  exploration  activities  for  mineral  re¬ 
sources  or  scientific  research  shall  be  subject 
to  the  penalty  provisions  of  section  24  of  the 
Act  (43  U.S.C.  1350),  the  procedures  contained 
in  §  250.80  of  this  Chapter  for  noncompliance 
with  any  provision  of  the  Act,  or  any  provision 
of  the  permit,  or  for  any  violation  of  the 
provisions  of  any  regulation  or  order  issued 
under  the  Act.  The  penalties  prescribed  in 
this  section  shall  be  in  addition  to  any  other 
penalty  afforded  by  any  other  law  or  regulation. 

§  251.10  Appeals. 

Orders  or  decisions  issued  under  the  regula¬ 
tions  in  this  Part  may  be  appealed  as  provided 
in  Part  290  of  this  Chapter. 

§  251.11  Inspection,  selection,  and  submission 
of  geological  information  and  data. 

(a)  Each  holder  of  a  permit  for  geological 


exploration  activities  for  mineral  resources  or 
scientific  research  shall  notify  the  Director 
immediately  in  writing,  of  the  acquisition, 
analysis,  or  interpretation  of  any  geological 
information  and  data  collected  under  the  permit. 
All  geological  data,  analyzed  geological  infor¬ 
mation,  and  interpreted  geological  information 
collected  by  the  permittee  shall  be  available 
for  inspection  by  the  Director.  At  any  time 
within  1  year  after  receiving  a  notice  of  the 
acquisition,  analysis,  or  interpretation  of  any 
geological  information  and  data,  the  Director 
may  select  all  or  part  of  the  geological  data 
analyzed  geolgical  information  and  interpreted 
geological  information.  However,  a  longer  pe¬ 
riod  of  time  may  be  specified  in  the  permit. 
The  permittee  shall  submit  reproducible  copies 
of  the  information  and  data  selected  to  the 
Director  within  30  days  following  receipt  of 
the  Director's  request,  unless  the  Director 
authorizes  a  longer  time  period  for  the  sub¬ 
mission  of  the  information  or  data. 

(b)  Each  submission  of  geological  data,  an¬ 
alyzed  geological  information,  and  interpreted 
geological  information  shall  contain,  unless 
otherwise  specified  by  the  Director,  the  fol¬ 
lowing: 

(1)  An  accurate  and  complete  record  of  all 
geological  (including  geochemical)  data,  ana¬ 
lyzed  geological  information,  and  interpreted 
geological  information  resulting  frcm  each 
operation; 

( 2 )  Paleontological  reports  identifying  mi¬ 
croscopic  fossils  by  depth,  unless  washed 
samples  are  maintained  by  the  permittee  for 
paleontological  determination  and  are  made 
available  upon  request  for  inspection  by  the 
Geological  Survey; 

(3)  Copies  of  well  logs  or  charts; 

(4)  Results  and  data  obtained  from  formation 
fluid  tests; 

(5)  Analyses  of  core  or  bottom  samples  or  a 
representative  cut  or  split  of  the  core  or 
bottom  sample; 

(6)  Detailed  descriptions  of  any  hydrocar¬ 
bons  or  hazardous  conditions  encountered  during 
operations,  including  near  losses  of  well- 
control,  abnormal  geopressure,  and  loses  of 
circulation;  and 

(7)  Such  other  geological  data,  analyzed  geo¬ 
logical  information,  and  interpreted  geological 
information  as  may  be  specified  by  the  Director. 

(c)  In  the  event  that  geological  data,  ana¬ 
lyzed  geological  information,  or  interpreted 
geological  information  is  transferred  from  the 
permittee  to  a  third  party,  or  frcm  a  third 
party  to  another  third  party,  the  transferor 
shall  notify  the  Director  and  shall  require 
the  receiving  party,  in  writing,  to  abide  by 
the  obligations  of  the  permittee  as  specified 
in  this  section  as  a  condition  precedent  to  the 
transfer  of  information  or  data. 
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§  251.12  Inspection,  selection,  and  submission 
of  geophysical  information  and  data. 

(a)  Each  holder  of  a  permit  for  geophysical 
exploration  activities  for  minerals  or  scien¬ 
tific  research  shall  notify  the  Director  immedi¬ 
ately,  in  writing,  of  the  acquisition,  process¬ 
ing,  reprocessing,  or  interpretation  of  any 
geophysical  information  or  data  collected  under 
the  permit.  All  geophysical  data,  processed 
geophysical  information,  reprocessed  geophysi¬ 
cal  information,  and  interpreted  geophysical 
information  collected  by  the  permittee  shall 
be  available  for  inspection  by  the  Director. 
At  any  time  within  1  year  after  receiving  a 
notice  of  the  acquisition,  processing,  repro¬ 
cessing,  or  interpretation  of  any  geophysical 
information  and  data,  the  Director  may  select 
all  or  part  of  the  geophysical  data,  processed 
geophysical  information,  reprocessed  geophysi¬ 
cal  information,  and  interpreted  geophysical 
information.  However,  a  longer  period  of  time 
may  be  specified  in  the  permit. 

(b)  The  Director  shall  have  the  right  to 
inspect  geophysical  data,  processed  geophysical 
information,  reprocessed  geophysical  informa¬ 
tion,  or  interpreted  geophysical  information 
prior  to  final  selection.  This  inspection  shall 
be  performed  on  the  permittee's  premises  unless 
the  Director  requests  that  the  permittee  deliver 
the  information  or  data  to  the  Director  for 
inspection.  Such  delivery  shall  be  within  30 
days  following  the  receipt  of  the  Director's 
request  unless  the  Director  authorizes  a  later 
delivery  date.  At  any  time  prior  to  final 
selection,  the  Director  may  return  any  or  all 
geophysical  information  or  data  following  ei¬ 
ther  its  inspection  and  detailed  assessment  of 
its  quality,  or  the  establishment  of  a  price 
to  the  Government  for  the  processing  or  repro¬ 
cessing  of  the  geophysical  information  or 
data.  If  the  Director  decides  to  keep  all  or 
a  portion  of  the  geophysical  information  and 
data,  the  Director  shall  notify  the  permittee, 
in  writing,  of  this  decision.  If  the  inspec¬ 
tion  is  done  on  the  permittee's  premises,  the 
permittee  shall  submit  the  geophysical  infor¬ 
mation  or  data  selected  within  30  days  follow¬ 
ing  receipt  of  the  Director's  request,  unless 
the  Director  authorizes  a  longer  period  of 
time  for  delivery.  The  Director  shall  have 
the  right  to  arrange,  by  contract  or  otherwise, 
for  the  reproduction,  without  the  consent  of 
the  permittee,  of  geophysical  data,  processed 
geophysical  information,  reprocessed  geophysi¬ 
cal  information,  and  interpreted  geophysical 
information. 

(c)  In  the  event  that  geophysical  data,  pro¬ 
cessed  geophysical  information,  reprocessed 
geophysical  information,  or  interpreted  geo¬ 
physical  information  is  transferred  from  the 
permittee  to  a  third  party,  or  frcm  a  third 
party  to  another  third  party,  the  transferor 
shall  notify  the  Director  and  shall  require  the 


receiving  third  party,  in  writing,  to  abide  by 
the  obligations  of  the  permittee  as  specified 
in  this  section  as  a  condition  precedent  to  the 
transfer  of  information  or  data. 

(d)  Each  submission  of  geophysical  data,  pro¬ 
cessed  geophysical  information,  reprocessed 
geophysical  information  and  interpreted  geo¬ 
physical  information,  shall  contain,  unless 
otherwise  specified  by  the  Director,  the  fol¬ 
lowing: 

(1)  An  accurate  and  complete  record  of  each 
geophysical  survey  conducted  under  the  permit, 
including  digital  navigational  data  and  final 
location  maps  of  all  survey  stations; 

(2)  All  seismic  data  developed  under  a  permit 
presented  in  a  format  and  of  a  quality  suitable 
for  processing; 

(3)  Processed  geophysical  information  de¬ 
rived  from  seismic  data  with  extraneous  signals 
and  interference  removed,  presented  in  a  format 
and  of  a  quality  suitable  for  interpretive 
evaluation,  reflecting  state-of-the-art  pro¬ 
cessing  techniques;  and 

(4)  Other  geophysical  data,  processed  geo¬ 
physical  information,  reprocessed  geophysical 
information,  and  interpreted  geophysical  in¬ 
formation  obtained  from,  but  not  limited  to, 
shallow  and  deep  subbottom  profiles,  bathy¬ 
metry,  side-scan  sonar,  gravity  and  magnetic 
surveys,  and  special  studies  such  as  refraction 
and  velocity  surveys. 

§  251.13  Reimbursement  to  permittees. 

(a)  After  the  delivery  of  geophysical  data, 
processed  geophysical  information,  and  repro¬ 
cessed  geophysical  information  selected  by  the 
Director  in  accordance  with  §  251.12(b)  of 
this  Part,  and  upon  receipt  of  a  request  for 
reimbursement  and  a  determination  by  the  Direc¬ 
tor  that  the  requested  reimbursement  is  proper, 
the  permittee  or  third  party  shall  be  reimbursed 
for  the  cost  of  reproducing  the  selected  infor¬ 
mation  and  data  at  the  permittee '  s  or  third 
party's  lowest  rate  or  at  the  lowest  commercial 
rate  established  in  the  area,  whichever  is  less. 

(b)  After  delivery  of  processed  and  repro¬ 
cessed  geophysical  information  selected  by  the 
Director  in  accordance  with  §  251.12(b)  of 
this  Part,  and  upon  receipt  of  a  request  for 
reimbursement  and  determination  by  the  Director 
that  the  requested  reimbursement  is  proper, 
the  permittee  or  third  party  shall  be  reim¬ 
bursed  only  for  the  reasonable  costs  attrib¬ 
utable  to  processing  and  reprocessing,  as 
distinguished  from  the  cost  of  data  acquisi¬ 
tion,  as  follows:  (1)  If  the  processing  or 
reprocessing  has  been  done  by  the  permittee  in 
the  form  and  manner  which  is  used  by  the  per¬ 
mittee  in  the  normal  conduct  of  business,  the 
Director  shall  pay  the  reasonable  costs  at  the 
lowest  rate  at  which  the  processed  or  repro¬ 
cessed  information  is  made  available  by  the 
permittee  to  any  party;  or  (2)  If  the  process- 
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ing  or  reprocessing  has  been  done  in  a  form 
and  manner  as  the  Director  may  request  other 
than  that  used  in  the  normal  conduct  of  the 
permittee's  business,  the  Director  shall  pay 
the  costs  of  processing  and  reprocessing  such 
data. 

(c)  Requests  for  reimbursement  are  to  contain 
a  breakdown  of  costs  in  sufficient  detail  to 
allow  separation  of  processing  and  reprocessing 
costs  from  acquisition  costs. 

§  251.14  Disclosure  of  information  and  data 
submitted  under  permits. 

§  251.14-1  Disclosure  of  information  and  data 
to  the  public. 

(a)  The  Director  shall  make  information  and 
data  available  in  accordance  with  the  require¬ 
ments  and  subject  to  the  limitations  of  the 
Freedom  of  Information  Act  (5  U.S.C.  552)  and 
the  implementing  regulations  (43  CFR  Part  2), 
the  requirements  of  the  Act,  and  the  regula¬ 
tions  contained  in  30  CFR  Part  250  (Oil  and 
Gas  and  Sulphur  Operations  in  the  Outer  Conti¬ 
nental  Shelf),  this  Part,  and  30  CFR  Part  252 
(Outer  Continental  Shelf  Oil  and  Gas  Informa¬ 
tion  Program) . 

(b)  Except  as  specified  in  this  section  or  in 
Parts  250  and  252  of  this  Chapter,  no  informa¬ 
tion  or  data  determined  by  the  Director  to  be 
exempt  frcm  public  disclosure  under  (a)  of 
this  section  shall  be  provided  to  any  affected 
State  or  be  made  available  to  the  executive  of 
any  affected  local  government  or  to  the  public 
unless  the  permittee  and  all  persons  to  whom 
such  permittee  has  sold  the  information  or 
data  under  promise  of  confidentiality  agree  to 
such  an  action. 

(c)  The  Director  shall  disclose  geological 
data,  analyzed  geological  information,  and 
interpreted  geological  information  submitted 
under  a  permit  as  follows: 

(1)  The  Director  shall  immediately  issue  a 
public  announcement  when  any  significant  hydro¬ 
carbon  occurrences  are  detected  or  environmen¬ 
tal  hazards  are  encountered  on  unleased  lands 
during  drilling  operations.  In  the  case  of 
significant  hydrocarbon  occurrences,  the  Direc¬ 
tor  will  announce  such  occurrences  in  a  form 
and  manner  that  will  futher  the  national  in¬ 
terest  without  unduly  damaging  the  competitive 
position  of  those  conducting  the  drilling. 
Other  information  and  data  pertaining  to  the 
permit  will  be  released  according  to  the 
schedule  provided  in  paragraphs  (c)(2)  or  (3) 
of  this  section. 

(2)  The  Director  shall  make  available  to  the 
public  all  geological  data,  analyzed  geological 
information,  and  interpreted  geological  infor¬ 
mation,  except  geological  data,  analyzed  geo¬ 
logical  information,  and  interpreted  geologi¬ 
cal  information  obtained  frcm  the  drilling  of 
a  deep  stratigraphic  test,  10  years  after  the 


date  of  issuance  of  the  permit  under  which  the 
information  and  data  was  obtained. 

(3)  The  Director  shall  make  available  to  the 
public  all  geological  data  and  information 
obtained  from  drilling  a  deep  stratigraphic 
test  10  years  after  the  completion  date  of  the 
test  or  60  calendar  days  after  the  issuance  of 
the  first  OCS  oil  and  gas  lease  within  50 
geographic  miles  (92.6  kilometers)  of  the  site 
of  the  completed  test,  whichever  is  sooner. 
The  Director  shall  make  available  to  the  public 
all  geological  information  and  data  submitted 
in  support  of  an  application  for  a  permit  to 
drill  a  deep  stratigraphic  test  well  at  the 
earlier  of  the  following  times:  (a)  10  years 
after  completion  of  the  test;  or  (b)  60  calendar 
days  after  the  issuance  of  the  first  OCS  oil 
and  gas  lease  within  50  geographic  miles  (92.6 
kilometers)  of  the  site  of  the  completed  test. 

(d)  The  Director  shall  disclose  geophysical 
data,  processed  geophysical  information,  repro¬ 
cessed  geophysical  information,  and  interpreted 
geophysical  information  submitted  under  a  per¬ 
mit,  and  retained  by  the  Director  as  follows: 

(1)  The  Director  shall  make  available  to  the 
public  geophysical  data  10  years  after  the  date 
of  issuance  of  the  permit  under  which  the  data 
is  obtained. 

(2)  The  Director  shall  make  available  to  the 
public  processed  geophysical  information,  re¬ 
processed  geophysical  information,  and  inter¬ 
preted  geophysical  information  10  years  after 
the  date  it  is  submitted  to  the  Director. 

(3)  The  Director  shall  make  available  to  the 
public  processed  geophysical  information,  re¬ 
processed  geophysical  information,  and  inter¬ 
preted  geophysical  information  submitted  in 
support  of  an  application  for  a  permit  to  drill 
a  deep  stratigraphic  test,  or  which  the  permit¬ 
tee  is  required  to  obtain  in  order  to  conduct 
the  drilling  of  a  deep  stratigraphic  test,  at 
the  earliest  of  the  following  time;  (a)  10 
years  after  completion  of  the  test;  or  (b)  60 
calendar  days  after  the  issuance  of  the  first 
OCS  oil  and  gas  lease  within  50  geographic 
miles  (92.6  kilometers)  of  the  site  of  the 
completed  test. 

§  251.14-2  Disclosure  to  independent  contrac¬ 
tors. 

The  Director  reserves  the  right  to  disclose 
any  information  or  data  acquired  from  a  permit¬ 
tee  to  an  independent  contractor  or  agent  for 
the  purpose  of  reproducing,  processing,  repro¬ 
cessing,  or  interpreting  such  information  or 
data.  When  practicable,  the  Director  shall 
notify  the  permittee  who  provided  the  informa¬ 
tion  or  data  of  intent  to  disclose  the  informa¬ 
tion  or  data  to  an  independent  contractor  or 
agent.  The  Director's  notice  of  intent  will 
afford  the  permittee  a  period  of  not  less  than 
5  working  days  within  which  to  corrment  on  the 
intended  action.  When  the  Director  so  notifies 
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a  permittee  of  the  intent  to  disclose  informa¬ 
tion  or  data  to  an  independent  contractor  or 
agent,  all  other  owners  of  such  information  or 
data  shall  be  deemed  to  have  been  notified  of 
the  Director's  intent.  Prior  to  any  such  dis¬ 
closure,  the  contractor  or  agent  shall  be 
required  to  execute  a  written  commitment  not  to 
transfer  or  to  otherwise  disclose  any  infor¬ 
mation  or  data  to  anyone  without  the  express 
consent  of  the  Director.  The  contractor  or 
agent  shall  be  liable  for  any  unauthorized  use 
by  or  disclosure  of  information  or  data  to 
third  parties. 

§  251.14-3  Sharing  of  information  with  affect¬ 
ed  States. 

(a)  At  the  time  of  soliciting  nominations  for 
the  leasing  of  lands  within  3  geographic  miles 
of  the  seaward  boundary  of  any  coastal  State 
the  Director,  pursuant  to  the  provisions  of 
§  252.7(a)(4)  and  252.7(b)  of  this  Chapter  and 
sections  8(g)  and  26(e)  of  the  Act,  shall 
provide  the  Governor  of  the  State  the  following 
information  that  has  been  acquired  by  the  Di¬ 
rector  on  such  lands  proposed  to  be  offered  for 
leasing : 

(1)  All  information  on  the  geographical, 
geological  and  ecological  characteristics  of 
the  areas  and  regions  proposed  to  be  offered 
for  leasing; 

(2)  An  estimate  of  the  oil  and  gas  reserves 
in  the  areas  proposed  for  leasing;  and 

(3)  An  identification  of  any  field,  geologi¬ 
cal  structure,  or  trap  located  within  3  miles 
of  the  seaward  boundary  of  the  State. 

(b)  After  the  time  of  receipt  of  nominations 
for  any  area  of  the  OCS  within  3  geographic 
miles  of  the  seaward  boundary  of  any  coastal 
State  and  tentative  tract  selection  in  accor¬ 
dance  with  the  provisions  of  43  CFR  Parts  3313 
and  3314,  the  Director,  in  consultation  with 
the  Governor  of  the  State,  shall  determine 
whether  any  tracts  being  given  further  consid¬ 
eration  for  leasing  may  contain  one  or  more 
oil  or  gas  reservoirs  underlying  both  the  OCS 
and  lands  subject  to  the  jurisdiction  of  the 
State . 

(c)  At  any  time  prior  to  a  sale,  information 
acquired  by  the  Director  that  pertains  to  the 
identification  of  oil  or  gas  pools  or  fields 
underlying  both  the  Outer  Continental  Shelf 
and  lands  subject  to  the  jurisdiciton  of  any 
coastal  State  on  tracts  selected  for  leasing 
within  3  geographic  miles  of  the  seaward  bound¬ 
ary  of  ary  such  State  will  be  shared,  upon  re¬ 
quest  and  pursuant  to  the  provisions  of  §  252. 
7(a)(4)  and  252.7(b)  of  this  Chapter  and  sec¬ 
tions  8(g)  and  26  of  the  Act,  with  the  Governor 
of  such  State. 

(d)  Knowledge  obtained  by  a  State  official 
who  receives  information  under  subsections  (a) 
and  (b)  of  this  section  shall  be  subject  to 
the  requirements  and  limitations  of  the  Freedom 


of  Information  Act  (5  U.S.C.  552)  and  the 
implementing  regulations  (43  CFR  Part  2),  the 
Act,  the  regulations  contained  in  30  CFR  Part 
250  (Oil  and  Gas  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf),  the  regulations  in 
this  Part  251  (Geological  and  Geophysical 
Explorations  of  the  Outer  Continental  Shelf), 
and  the  regulations  contained  in  30  CFR  Part 
252  (Outer  Continental  Shelf  Oil  and  Gas  Infor¬ 
mation  Program) . 

§  251.14-4  Disclosure  of  information  and  data 

relating  to  specific  contractural 

conmitments . 

All  information  and  data  already  received  by 
the  Director  and  covered  by  a  specific  contrac¬ 
tual  commitment  concerning  its  release  shall 
be  handled  in  a  way  consistent  with  the  con¬ 
tractural  commitment.  In  the  event  of  any 
conflict  between  this  provision  and  a  provision 
of  any  other  regulation  in  this  Part  251,  or 
of  ary  regulation  in  Part  250,  this  provision 
shall  govern. 
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L.  30  CFR  252»  Oil  and  Gas  Information  Pro- 
gram,  Title  30  CFR  252,  revised  as  of  July 
1,  1980. 

1.  Preamble,  30  CFR  252,  Oil  and  Gas  In¬ 
formation  Program,  44  FR  46404,  August  7,  1979. 

DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Part  252 

Outer  Continental  Shelf  (OCS)  Oil  and  Gas  In¬ 
formation  Program 

AGENCY:  U.  S.  Geological  Survey. 

Department  of  the  Interior. 

ACTION :  Final  rule . 


SUMMARY:  Issuance  of  this  rule  incorporates 
the  modifications  of  30  CFR  Part  252  required 
by  enactment  of  the  Outer  Continntal  Shelf 
(OCS)  Lands  Act  Amendments  of  1978  (92  Stat. 
629).  A  proposed  rule  was  published  January 
17,  1979  (44  FR  3524).  Ihe  proposed  rule 
described  nev  procedures  and,  to  the  extent 
required,  modifications  of  existing  practices 
and  procedures  under  which  the  Director  of  the 
Geological  Survey  makes  certain  information 
available  to  the  Governors  of  affected  States. 
Issuance  of  this  final  rule  puts  these  prac¬ 
tices  and  procedures  into  effect  in  compliance 
with  the  requirements  and  limitations  of  the 
provisions  of  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  the  OCS  Lands  Act  Amendments  of 
1978  (43  U.S.C.  1352),  and  other  applicable 
law. 

EFFECTIVE  DATE:  October  9,  1979. 

ADDRESSES :  A  copy  of  this  final  rule  may  be 
obtained  from  the  fol  laving  offices  of  the 
Geological  Survey: 

Director,  Geological  Survey,  National  Center — 
Mail  Stop  620,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia  22092. 

Conservation  Manager — Eastern  Region,  1725  K 
Street,  N.W. ,  Suite  204,  Washington,  D.C. 
20006. 

Conservation  Manager — Gulf  of  Mexico  Region, 
336  Inperial  Office  Building,  P.  0.  Box  7944, 
Metairie,  Louisiana  70010. 

Conservation  Manager — Western  Region,  345  Mid- 
dlefield  Road,  Menlo  Park,  California  94025. 

Area  Oil  and  Gas  Supervisor — Pacific  Area. 
1340  West  Sixth  Street,  Room  160,  Los  Angeles, 


California  90017. 

Area  Oil  and  Gas  Supervisor — Alaska  Area,  800 
"A"  Street,  Suite  109,  Anchorage,  Alaska 
99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  Branch  of  Marine  Oil  and  Gas 
Operations,  Conservation  Division,  U.  S.  Geo¬ 
logical  Survey,  Mail  Stop  620,  12201  Sunrise 

Valley  Drive,  Reston,  Virginia  22092,  (703) 

860-7531. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND 

Regulations  establishing  practices  and  pro¬ 
cedures  under  which  the  Director,  Geological 
Survey,  would  make  available  Summary  Reports  of 
data  and  information  to  the  Governors  of  affect¬ 
ed  States  were  published  as  final  rules  on 
January  27,  1978  (43  FR  3887).  Those  practices 
and  procedures  were  set  out  in  a  new  Part  252 
of  Title  30  of  the  Code  of  Federal  Regulations 
entitled  "Outer  Continental  Shelf  (OCS)  Oil  and 
Gas  Information  Program. "  On  September  18, 
1978,  the  OCS  Lands  Act  Amendments  of  1978  were 
enacted  (Pub.  L.  95-372).  Certain  provisions 
of  those  Amendments  (43  U.S.C.  1352)  superseded 
the  practices  and  procedures  established  by  the 
current  regulations  in  30  CFR  Part  252  and  ne¬ 
cessitated  their  revision.  Proposed  modifica¬ 
tions  of  30  CFR  Part  252  were  published  as 
proposed  rules  on  January  17,  1979  (44  FR 

3524).  The  notice  of  preposed  rulemaking  iden¬ 
tified  the  most  significant  revisions  being 
preposed  as  the  expansion  of  the  scope  of  the 
information  covered  by  the  provisions  of 
§252.5,  "Information  made  available  to  affected 
States,"  and  the  addition  of  a  new  §252.7 
entitled  "Privileged  and  proprietary  data  and 
information  to  be  made  available  to  affected 
States . " 

COMMENTS 

A  total  of  37  canments  and  reconmendations 
were  timely  submitted  in  response  to  the  invi¬ 
tation  contained  in  the  notice  of  proposed 
rule  published  January  17,  1979.  The  conments 
and  reconmendations  varied  widely  as  to  their 
nature,  scope,  and  content.  Seme  were  general 
in  nature,  while  others  were  detailed  and  spe¬ 
cific  as  to  the  reconmended  actions  for  the 
Department  to  initiate. 

Respondents  did  not  limit  their  conments  to 
the  proposed  modifications  of  30  CFR  Part  252. 
Many  of  the  comments  reflected  views  expressed 
when  the  current  provisions  of  the  regulations 
governing  the  Outer  Continental  Shelf  Oil  and 
Gas  Information  Program  were  initially  pub¬ 
lished  as  proposed  rules  on  September  26,  1977 
(42  FR  48893) .  The  37  responses  that  were 
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timely  submitted  presented  the  views  of  2  pri¬ 
vate  citizens,  3  special  interest  groups,  7 
State  and  local  government  agencies,  and  25 
oil  and  gas  companies  and  trade  organizations. 

PUBLIC  HEARINGS 

Oral  testimony  relating  to  the  preposed  re¬ 
visions  of  30  CFR  Part  252  was  also  taken  in 
addition  to  the  written  comments  and  reccrrmen- 
dations  invited  by  the  notice  of  proposed  rule. 
This  oral  testimony  was  taken  at  public  hearings 
held  in  Los  Angeles,  California;  New  Orleans, 
Louisiana;  and  Washington,  D.C. 

DIFFERENCES  BETWEEN  PROPOSED  RULE  AND  FINAL 
RULE 

For  the  most  part,  the  differences  between 
the  provisions  of  the  final  rule  published 
today  and  the  proposed  rule  published  January 
17,  1979,  are  the  results  of  Departmental  ef¬ 
forts  to  make  the  provisions  of  the  final  rule 
more  closely  conform  with  the  provisions  and 
intent  of  the  OCS  Lands  Act,  as  amended,  with 
special  attention  to  the  specific  provisions 
and  intent  of  section  26  of  the  Act  (43  U.S.C. 
1352).  This  closer  conformance  was  accom¬ 
plished  through  the  incorporation  of  many  of 
the  comments  and  recommendations  received  from 
the  public. 

DISCUSSION  OF  MAJOR  COMMENTS 
GENERAL  COMMENT 

Need  for  Regulatory  Analysis .  Several  re¬ 
spondents  indicated  a  belief  that  implementa¬ 
tion  of  the  regulations,  as  proposed,  represents 
a  significant  regulatory  action  that,  pursuant 
to  Executive  Order  12044,  requires  preparation 
of  a  regulatory  analysis.  Prior  to  the  publica¬ 
tion  of  the  modifications  of  30  CFR  Part  252, 
the  Geological  Survey  prepared  a  Negative  Dec¬ 
laration  and  Regulatory  Analysis.  That  docu¬ 
ment  examined  the  criteria  for  determining  that 
a  revision  of  regulations  is  a  significant  reg¬ 
ulatory  action  requiring  preparation  of  a  reg¬ 
ulatory  analysis  under  Executive  Order  12044. 
That  review  resulted  in  a  determination  that 
the  proposed  revision  of  30  CFR  Part  252  to 
implement  the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (Pub.  L.  95-372)  did 
not  constitute  a  regulatory  action  requiring 
the  preparation  of  a  regulatory  analysis  under 
Executive  Order  12044. 

A  review  of  that  determination  and  the  com¬ 
ments  submitted  by  respondents  failed  to  iden¬ 
tify  a  basis  or  criteria  v\hich  demonstrated 
any  error  in  the  previous  negative  determination 
or  to  justify  any  change  in  that  determination. 
We,  therefore,  reaffirm  our  earlier  finding 
that  a  regulatory  analysis  is  not  called  for 
by  the  criteria  set  out  in  Executive  Order 


Section-by-Section  Discussion 
Section  252.1  Purpose 

No  specific  comment  or  recommendation  was  re¬ 
ceived  concerning  the  provisions  of  §252.1. 
However,  comments  and  recommendations  concern¬ 
ing  specific  provisions  of  other  sections  of 
Part  252  suggested  the  need  to  expand  the 
language  to  §  252.1  to  recognize  the  specific 
requirements  of  section  26  of  the  OCS  Lands 
Act,  as  amended  (43  U.S.C.  1352),  as  the  pri¬ 
mary  motivation  for  the  revision  of  the  provi¬ 
sions  of  Part  252.  Accordingly,  the  first 
sentence  of  252.1  has  been  divided  into  two 
sentences  which  read: 

"The  purpose  of  this  part  is  to  implement  the 
provisions  of  section  26  of  the  Act  (43  U.S.C. 
1352).  This  part  supplements  the  procedures 
and  requirements  contained*  *  *." 

Section  252.2  Definitions 

Several  respondents  recommended  that  the  def¬ 
inition  of  "affected  State"  be  more  tightly 
defined.  Adoption  of  the  definition  of  "af¬ 
fected  State"  proposed  by  notice  in  the  Federal 
Register  of  June  7,  1978  (43  FR  24710) ,  was 
recommended  by  some  respondents.  We  have  not 
adopted  this  recommendation.  The  answer  to  the 
question  of  whether  a  State  is  an  affected 
State  under  the  criteria  established  under  sec¬ 
tion  2(f)  of  the  OCS  Lands  Act,  as  amended, 
depends  upon  the  proposed  OCS  activities  and 
the  location  and  significance  of  onshore  ac¬ 
tivities  relating  to  those  OCS  activities.  No 
further  action  will  be  taken  to  finalize  the 
notice  published  June  7,  1978,  at  43  FR  24710 
which  tentatively  identified  "affected  States . " 
The  identification  of  "affected  States"  will 
be  determined  on  a  case-by-case  basis  by  the 
Director  or  the  Director's  designee. 

A  number  of  respondents  requested  the  de¬ 
velopment  of  a  definition  for  "affected  local 
government"  and  a  revision  in  the  proposed 
definition  of  "area  adjacent  to  a  State." 

The  new  definition  of  "affected  local  gov¬ 
ernment"  reflects  the  congressional  intent  to 
provide  Governors  of  affected  States  with  a 
degree  of  discretion  in  the  identification  of 
affected  local  governments.  The  new  definition 
of  "area  adjacent  to  a  State"  was  taken  from 
paragraph  4(a)(2)  of  the  OCS  Lands  Act . 

We  have  adopted  the  suggestion  of  one  respon¬ 
dent  by  expanding  §  252.2(1)  and  (m)  to  recog¬ 
nize  that  "cross  sections"  as  well  as  maps  are 
a  common  form  in  which  "interpreted  geological 
information"  and  "interpreted  geophysical  in¬ 
formation"  are  presented. 
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Section  252.3. 


Oil  and  Gas  Data  and  Informa¬ 

tion  to  be  Provided  for  Use 
in  the  PCS  Oil  and  Gas  Infor¬ 

mation  Program 

A  number  of  respondents  indicated  that  the 
protection  afforded  to  permittees  and  lessees 
under  the  provisions  of  section  26(a)(1)(B) 
must  also  be  applicable  to  interpretations  of 
geological  and  geophysical  information  submit¬ 
ted  under  the  requirements  of  30  CFR  Part  250, 
and  that  the  provisions  of  §252. 3 (a)  should  be 
broadened  to  more  closely  track  the  language  of 
the  Act.  We  have  adopted  this  recorrmendation. 

One  respondent  suggested  that  §  252.3(a)  be 
modified  to  require  that  copies  of  the  data, 
information,  interpretations,  etc.,  be  provided 
to  the  Director  on  a  regular  and  timely  basis. 
This  recorrmendation  has  not  been  adopted.  We 
believe  that  these  regulations  when  read  in 
conjunction  with  the  ongoing  programs  of  the 
Geological  Survey,  provide  the  Director  contin¬ 
uous  and  timely  access  to  the  data  and  informa¬ 
tion  needed  to  protect  the  national  interest 
and  to  carry  out  the  Survey 1  s  programmatic 
responsibilities  without  undue  burden  on  either 
the  Director's  staff  or  the  industry.  If  all 
data  and  information  were  required  to  be  rou¬ 
tinely  submitted  to  the  Director,  the  volume 
of  unnecessary  data  and  information  that  would 
be  submitted  would  inundate  the  offices  of  the 
Geological  Survey.  Incorporation  of  such  a 
requirement  in  the  regulations  in  Part  252 
would  also  require  the  Geological  Survey  to 
reimburse  the  lessees  or  permittees  for  the 
unneeded  data  and  information.  The  flood  of 
unneeded  data  and  information  would  severely 
strain  the  funds  that  the  Survey  has  available 
for  obtaining  needed  data  and  information  and 
to  carry  out  its  responsibilities. 

A  number  of  respondents  suggested  simplifica¬ 
tion  of  the  language  of  §  252.3(b).  This 
recommendation  has  not  been  adopted.  The  sug¬ 
gested  language  failed  to  distinguish  between 
data  or  information  provided  by  a  lessee  or  a 
permittee  for  use  in  the  OCS  Oil  and  Gas  Infor¬ 
mation  Program;  the  data  or  information  provid¬ 
ed  by  lessees  to  meet  obligations  under  their 
leases  and  the  requirements  of  30  CFR  Part 
250;  and  data  and  information  provided  by  per¬ 
mittees  as  an  obligation  of  their  permits  and 
the  requirements  of  30  CFR  Part  251.  The 
language  of  §  252.3(b)  has  been  modified  to 
more  clearly  indicate  that  reimbursement  for 
data  and  information  will  be  made  only  when 
reimbursement  is  requested  by  a  lessee  or  per¬ 
mittee. 

One  respondent  recommended  that  the  regula¬ 
tions  clearly  state  that  the  processing  work 
of  a  lessee  or  permittee  would  take  precedence 
over  a  request  for  data  and  information  by  the 
Director.  This  suggestion  has  not  been  adopted. 
The  inclusion  of  such  a  provision  could  effec¬ 
tively  preclude  the  Director  from  timely  re¬ 


ceiving  needed  data  or  information. 

Several  respondents  expressed  concern  that 
the  requirements  of  §  252.3(c)  would  not  allcw 
sufficient  time  for  the  lessee  or  permittee  to 
comply  with  a  request  for  data  or  information . 
Several  alternative  provisions  were  suggested 
that  would  relax  the  strict  requirement  for 
compliance  within  30  days.  It  was  recognized 
that  a  situation  may  develop  that  would  preclude 
a  lessee  or  permittee  from  providing  requested 
data  or  information  within  30  days.  Subsection 
252.3(c)  has  been  modified  to  permit  the  Direc¬ 
tor  to  authorize  a  compliance  time  greater  than 
30  days  when  such  action  is  warranted. 

A  number  of  respondents  recommended  that 
§  252.3(d)  be  modified  to  assure  that  permittees 
and  lessees  are  afforded  an  opportunity  to 
object  before  the  Director  exercises  the  right 
to  disclose  data  and  information  to  an  indepen¬ 
dent  contractor  for  processing.  Several  also 
recommended  tighter  contractual  constraints  on 
the  uses  that  an  independent  contractor  could 
make  of  the  data  or  information  so  acquired. 
The  principal  concern  expressed  was  the  desire 
to  assure  the  protection  of  the  competitive 
position  of  lessees  and  permittees  who  provide 
data  and  information  to  the  Director.  New 
language  has  been  incorporated  into  the  regu¬ 
lations  to  address  these  concerns.  The  modi¬ 
fied  language  requires  the  Director  to  notify, 
when  practicable,  the  lessee  or  permittee  who 
provided  the  data  or  information  of  the  intent 
to  disclose  that  data  or  information  to  an 
independent  contractor  or  agent.  It  also  af¬ 
fords  the  permittee  or  lessee  a  period  of  not 
less  than  5  working  days  within  which  to  provide 
the  Director  with  comments  on  the  intended 
action.  Under  the  modified  language  the  con¬ 
tractor  is  prohibited  from  making  any  use  of 
the  data  or  information  other  than  that  provided 
in  the  contract  for  reproduction,  processing, 
reprocessing,  or  interpretation  of  the  data  or 
information.  It  also  provides  that  contracts 
between  the  Geological  Survey  and  independent 
contractors  will  be  available  to  the  lessee  or 
permittee  for  inspection.  The  nav  language 
makes  it  clear  that  unauthorized  "use"  of  data 
or  information  is  on  a  par  with  unauthorized 
disclosure. 

The  respondents  who  suggested  simplification 
of  §  252.3(b)  also  suggested  that  the  provisions 
of  §  252.3(e)  be  simplified.  This  suggestion 
has  not  been  adopted  because  the  language  of 
the  provision  proposed  by  the  respondent  does 
not  adequately  address  the  various  contingen¬ 
cies  set  forth  in  section  26(a)(1)(C)  of  the 
Act. 

Another  respondent  recommended  that  the  re¬ 
imbursement  provisions  of  §  252.3(e)  include 
the  costs  of  a  lessee  or  permittee  that  are  due 
to  special  security  measures  used  by  the  lessee 
or  permittee  to  protect  the  confidential  nature 
of  data  or  information  requested  for  use  in  the 
OCS  Oil  and  Gas  Information  Program.  This 
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suggestion  has  not  been  adopted.  The  security- 
practices  and  procedures  which  a  lessee  or  per¬ 
mittee  employs  are  a  private  matter  and  cannot 
be  permitted  to  increase  the  Government's  costs 
of  obtaining  information.  In  the  event  the 
security  practices  and  procedures  which  a  les¬ 
see  or  permittee  uses  to  protect  data  or  infor¬ 
mation  from  disclosure  results  in  the  increased 
cost  for  compliance  with  the  controlling  regu¬ 
lations,  that  cost  is  properly  borne  by  the 
lessee  or  permittee. 

Subsection  252.3(e)  also  drew  a  number  of 
comments  from  respondents  who  recommended  that 
a  time  limit  be  placed  upon  the  subsequent  sale 
of  information  which  could  trigger  a  refund  to 
the  United  States.  Those  recommendations  have 
been  adopted.  Paragraphs  252.3(e)(1)  and  (4) 
have  also  been  modified  to  require  that  requests 
for  reimbursement  be  made  within  60  days  of  the 
delivery  of  data  or  information  requested  for 
use  in  the  OCS  Oil  and  Gas  Information  Program. 
The  request  for  reimiburseiment  must  include  a 
breakdown  of  the  costs  to  allow  identification 
of  reproduction  costs,  processing  costs,  and 
reprocessing  costs. 

Section  252.4.  Summary  Report  to  Affected 
States 

Several  respondents  pointed  out  that  section 
26(b)(2)  of  the  Act,  as  amended  (43  U.S.C. 
1352 ) ,  described  the  Summary  Report  as  a  summary 
designed  to  assist  in  planning  for  "onshore" 
impacts  of  offshore  oil  and  gas  activities. 
These  respondents  recommended  deletion  of  the 
references  to  planning  for  the  "nearshore"  im¬ 
pacts  (§  252.4(a))  and  the  inclusion  of  the 
general  location  of  "nearshore"  facilities 
(paragraph  252.4(a)(4)).  We  have  adopted  this 
recommendation  to  the  extent  that  we  have  de¬ 
leted  the  reference  to  planning  for  the  "near¬ 
shore"  impacts  found  in  the  first  sentence  of 
§  252.4(a)  to  more  closely  track  the  language 
of  the  law.  We  retained  the  reference  to 
"nearshore"  facilities  in  §  252.4(a)(4)  to  re¬ 
flect  that  the  Summary  Report  will  contain  in¬ 
formation  relating  to  oil  and  gas  facilities 
located  nearshore.  Information  regarding  near¬ 
shore  facilities  is  necessary  to  assist  State 
and  local  governments  in  their  planning  pro¬ 
cesses  . 

The  second  sentence  of  §  252.4(a)  has  been 
modified  to  reflect  the  progress  made  since 
Part  252  was  issued  in  January  1978.  The  new 
language  also  reflects  the  fact  that  the  nature, 
scope,  content,  and  timing  of  Summary  Reports 
are  subject  to  change.  The  modified  language 
recognizes  a  continuing  need  for  the  Director 
to  consult  with  affected  States  and  other  in¬ 
terested  parties  to  review  and  revise,  as  ap¬ 
propriate,  the  nature,  scope,  content,  and  tim¬ 
ing  of  Summary  Reports. 

Several  respondents  suggested  that  the  list¬ 
ing  of  those  with  whom  the  Director  may  con¬ 


sult  should  specifically  include  permittees 
and  lessees.  This  suggestion  was  not  adopted. 
The  phrase  "other  interested  parties"  includes 
permittees  and  lessees. 

A  number  of  respondents  expressed  the  belief 
that  the  provisions  of  §  252.4(a)  do  not  ade¬ 
quately  reflect  the  protection  of  data  and  in¬ 
formation  from  disclosure  provided  in  section 
26(d)(1)(B)  of  the  Act.  This  concern  has  been 
addressed  by  the  addition  of  specific  language 
which  indicates  that  Summary  Reports  are  not 
to  contain  data  or  information  which  would 
unduly  damage  the  competitive  position  of  the 
lessee  or  permittee  who  provided  the  data  or 
information. 

Two  respondents  recommended  that  §  252.4(a) 
be  modified  to  show  that  the  Summary  Report 
will  be  made  available  "to  affected  State  agen¬ 
cies  designated  by  the  Governor. "  This  change 
has  not  been  adopted.  The  provision  "*  *  * 
shall  make  available  to  affected  States  *  *  *" 
does  not  limit  the  availability  of  the  Summary 
Report.  The  Summary  Report  is  to  be  available 
to  agencies  of  State  and  local  governments  and 
is  to  be  publicly  obtainable  by  interested 
parties  on  an  equal  basis. 

One  respondent  suggested  incorporation  of 
Summary  Reports  into  the  Secretary's  Annual  Re¬ 
port  to  Congress  and  that  §  252.4(a)(1)  be  mod¬ 
ified  to  require  the  inclusion  of  information 
on  the  sulphur  content  of  oil  together  with  a 
breakdown  of  gas  resources  on  the  basis  of 
unassociated  gas  and  gas  associated  with  oil. 
These  recommendations  have  not  been  adopted. 
Congress  did  not  indicate  a  wish  to  have  Sum¬ 
mary  Reports  included  as  part  of  the  Annual 
Report  required  under  section  15  of  the  Act, 
and  the  information  maintained  on  resources 
does  not  include  an  estimate  of  the  sulphur 
content  of  oil  or  a  breakdown  showing  volumes 
of  gas  associated  with  oil  and  unassociated 
gas. 

A  respondent's  recommendation  that  §  252.4 
(a)(1)  be  modified  to  show  that  Summary  Reports 
will  include  data  and  information  cn  areas 
which  the  Secretary  "has  leased"  has  been  adopt¬ 
ed  to  better  track  the  language  of  the  statute. 

The  recommendation  that  §  252.4(a)(1)  be  mod¬ 
ified  to  require  identification  of  the  most 
promising  oil-bearing  structures  has  not  been 
adopted.  The  identification  of  "promising" 
structures  would  be  highly  speculative  at  best. 

Another  respondent '  s  recommendation  that 
§  252.4(a)(2)  be  expanded  to  include  the  mag¬ 
nitude  and  timing  of  exploration  activities  was 
not  adopted.  Plans  for  exploration  activities 
are  extremely  fluid  by  nature.  A  timetable  of 
exploration  activities  prepared  for  inclusion 
in  a  Summary  Report  would  be  out  of  date  before 
it  could  be  used  effectively  in  a  State  or  local 
government's  planning  process. 

A  respondent's  recommendation  that  §  252.4(a) 
(3)  be  modified  to  list  tankers  as  a  means  of 
transportation  has  been  adopted.  However  the 
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term  "vessels"  was  used  instead  of  "tankers" 
to  better  conform  to  the  language  of  the  Act. 

The  recommendation  that  a  new  §  252.4(a)(5) 
be  added  to  require  the  inclusion  of  a  discus¬ 
sion  of  labor  requirements  and  employment  has 
not  been  adopted.  This  information  will  be 
provided  to  affected  States  in  the  environment¬ 
al  reports  submitted  in  accordance  with  the  re¬ 
quirements  of  30  CFR  254.34. 

One  respondent's  recommendation  that  §  252.4 
(b)  be  modified  to  require  issuance  and  revi¬ 
sion  of  Summary  Reports  on  a  specified  timetable 
has  not  been  adopted.  Subsection  252.4(a)  makes 
it  clear  that  Summary  Reports  may  vary  as  to 
nature,  scope,  content,  and  timing.  Thus  there 
will  not  be  a  specific  single  timetable  for  up¬ 
dating  all  Summary  Reports. 

Section  252 . 5 .  Information  to  be  Available  to 

Affected  States 

Section  252.5  has  been  revised  to  conform  to 
the  provisions  of  43  CFR  3300.2.  This  change 
is  intended  to  eliminate  confusion  regarding 
the  nature  of  the  index  of  information,  i.e., 
the  index  is  a  single  document  prepared  jointly 
by  the  Bureau  of  Land  Management  and  the  Geo¬ 
logical  Survey.  The  modified  section  also  in¬ 
corporates  modifications  adopted  in  response  to 
comments  and  recommendations  received  from  in¬ 
terested  parties. 

The  recommendation  that  the  regulations  indi¬ 
cate  that  the  Geological  Survey  will  disclose 
the  identity  of  parties  making  tract  nomina¬ 
tions  when  release  of  that  information  would 
not  compromise  the  parties'  competitive  posi¬ 
tions  has  not  been  adopted.  The  regulations 
in  30  CFR  Part  252  relate  to  the  portion  of 
the  OCS  Oil  and  Gas  Information  Program  that 
is  administered  by  the  Geological  Survey.  The 
information  relating  to  the  identity  of  parties 
making  nominations  is  subject  to  the  control 
of  the  Bureau  of  Land  Management.  Release  of 
that  information  is  properly  governed  by  regu¬ 
lations  in  43  CFR  Part  3300. 

The  recommendation  that  the  index  be  made 
available  on  a  semiannual  basis  to  agencies 
designated  by  the  governors  of  affected  States 
has  not  been  adopted.  The  index  of  information 
will  be  available  to  those  agencies  and  others 
on  a  continuing  basis. 

A  number  of  respondents  recommended  that 
§  252.5  be  expanded  to  include  provisions  pro¬ 
tecting  data  and  information  from  disclosure 
when  disclosure  would  unduly  damage  the  compet¬ 
itive  position  of  the  lessee  or  permittee. 
This  recommendation  has  not  been  adopted  because 
the  index  will  not  contain  privileged  or  pro¬ 
prietary  data  or  information.  However,  since 
a  new  §  252.5(b)  has  been  added  under  which 
recipients  of  the  index  can  request  copies  of 
any  information  listed  in  the  index,  language 
has  been  added  to  indicate  that  privileged  and 
proprietary  data  and  information  shall  not  be 


provided. 

The  recommendation  that  agencies  other  than 
the  Geological  Survey  be  listed  in  §  252.5  has 
not  been  adopted.  The  development  and  mainten¬ 
ance  of  the  index  is  a  time  consuming  and  dif¬ 
ficult  task  that  the  Department  has  undertaken 
without  an  increase  in  staffing  or  funding. 
The  Department  of  the  Interior  cannot  commit 
itself  to  the  preparation  of  an  all-inclusive 
listing  of  documents  produced  by  and  available 
through  other  elements  of  the  Federal  Govern¬ 
ment  such  as  EPA,  NOAA,  and  OCZM. 

Section  252 . 6 .  Freedom  of  Information  Act  Re¬ 
quirements 

Proposed  §  252.6  has  been  modified  only  to 
the  extent  necessary  to  adopt  a  respondent's 
recommendation  that  the  Director  make  data  and 
information  available  in  accordance  with  the 
requirements  and  "subject  to  the  limitations" 
of  the  Freedom  of  Information  Act  (5  U.S.C. 
552). 

A  number  of  respondents  recommended  that 
§  252.6  be  modified  in  ways  that  would  give 
lessees  and  permittees  more  control  over  dis¬ 
closure  of  information,  these  recommendations 
have  not  been  adopted.  The  Director  must  be 
able  to  effectively  and  efficiently  carry  out 
the  responsibilities  placed  on  Federal  offi¬ 
cials  by  the  Freedom  of  Information  Act. 

Section  252.7.  Privileged  and  Proprietary  Data 

and  Information  To  Be  Made 
Available  to  Affected  States 

Many  respondents  recommended  that  the  provi¬ 
sions  of  §  252.7(a)(1)  which  incorporate  pro¬ 
visions  of  section  8(g)  of  the  Act  be  incorpo¬ 
rated  into  the  regulations  governing  Oil  and  Gas 
and  Sulphur  operations  in  the  Outer  Continental 
Shelf  (30  CFR  Part  250)  and  Geological  and  Geo¬ 
physical  (G  &  G)  Exploration  of  the  OCS  (30  CFR 
Part  251).  The  adoption  of  these  recommenda¬ 
tions  results  in  the  transfer  of  the  provisions 
of  §  252.7(a)(1)  (i)  and  (ii)  to  Parts  250  and 
251  and  the  identification  of  §  252.7(a)(1) 
(iii)  as  §  252.7(a).  The  text  of  §  252.7(a) 
has  been  modified  to  track  the  language  of  the 
Act  (section  26(d)(2) — 43  U.S.C.  1352).  This 
change  is  intended  to  clarify  the  mandate  of  the 
Act  that  no  "inspection  shall  take  place  prior 
to  the  sale  of  a  lease  covering  the  area  in 
which  such  activity  was  conducted.  "  This  lan¬ 
guage  more  clearly  specifies  the  constraints  on 
a  State  official's  right  to  inspect  or  have 
access  to  privileged  information. 

Two  respondents  recommended  that  §  252.7(a) 
be  modified  to  allow  the  Governor  of  an  affected 
State  to  designate  more  than  one  State  official 
to  inspect  privileged  or  proprietary  data  or 
information.  These  recommendations  have  not 
been  adopted.  Section  26(d)(2)  of  the  Act 
(43  U.S.C.  1352)  clearly  indicates  that  "*  *  * 
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the  Governor  of  any  affected  State  may  desig¬ 
nate  an  appropriate  State  official  to  inspect 
*  *  *  privileged  information."  The  nature  of 
the  penalties  placed  on  unauthorized  disclosure 
of  proprietary  information  by  a  State  or  Federal 
official  demonstrates  Congress'  intent  that  da¬ 
ta  and  information  made  available  for  inspec¬ 
tion  fcy  officials  of  affected  States  is  to  be 
made  available  in  a  manner  which  provides  pro¬ 
tection  for  the  confidentiality  of  such  infor- 
rration. 

Many  respondents  pointed  out  that  the  special 
privilege  allowing  the  Governor  of  an  affected 
State  the  opportunity  to  designate  an  appro¬ 
priate  State  official  to  inspect  privileged  or 
proprietary  data  or  information  does  not  carry 
with  it  the  right  or  privilege  to  transmit  or 
physically  receive  copies  of  such  data  or  in¬ 
formation  without  the  consent  of  the  lessee  or 
permittee  who  provided  the  data  or  information. 
Subparagraphs  252. 7 (a) (2) (i)  and  (ii)  state 
that  no  privileged  or  proprietary  data  or  in¬ 
formation  will  be  transmitted  to  any  affected 
State  unless  the  lessee  or  permittee  who  pro¬ 
vided  the  privileged  or  proprietary  data  or  in¬ 
formation  agrees  in  writing  to  the  transmittal 
of  the  data  or  information. 

One  respondent  recommended  that  the  Director 
be  required  to  give  notice  to  lessees  or  per¬ 
mittees  before  privileged  or  proprietary  data 
or  information  is  released  to  a  Governor's  des¬ 
ignee.  This  recommendation  has  not  been  adopt¬ 
ed.  The  right  to  inspect  does  not  carry  with 
it  a  right  to  reproduce  or  copy.  In  those  in¬ 
stances  under  Part  252  where  data  or  informa¬ 
tion  will  be  transmitted  pursuant  to  §  252.7 
(a)(4),  the  lessees  and/or  permittees  will  have 
consented  to  the  transmittal  of  the  data  or  in¬ 
formation. 

A  number  of  respondents  recommended  the  ad¬ 
dition  of  a  requirement  that  a  Governor  obtain 
an  opinion  from  the  State's  Attorney  General 
that,  under  the  State's  law,  the  Governor  is 
authorized  to  enter  into  the  written  agreement 
called  for  in  §  252.7(a)(3),  and  that  such  an 
agreement  will  be  binding  upon  the  State  and 
its  enployees.  This  recommendation  has  not 
been  adopted.  It  will  be  the  responsibility  of 
the  Department  of  the  Interior's  Solicitor  to 
assure  that  each  agreement  between  the  Depart¬ 
ment  of  the  Interior  and  a  Governor  of  an  af¬ 
fected  State  provides  the  required  assurances 
mandated  by  Congress  for  the  protection  of 
privileged  and  proprietary  data  and  informa¬ 
tion. 

One  respondent  recommended  that  the  regula¬ 
tions  governing  the  OCS  Information  Program 
should  clearly  provide  that  proprietary  and 
confidential  information  deleted  from  OCS  ex¬ 
ploration  plans  and  development  and  production 
plans  will  be  available  for  State  inspection. 
That  respondent  also  recommended  that  State 
coastal  zone  management  agency  officials  be 
accorded  special  access  to  that  information. 


These  recommendations  have  not  been  adopted. 
An  appropriate  State  official  may  inspect  the 
deleted  information  relating  to  leased  areas  in 
areas  adjacent  to  the  State  pursuant  to  section 
26(d)(2)  of  the  Act.  The  law  does  not  permit 
recognition  of  a  special  right  of  inspection  in 
a  State's  coastal  zone  management  agency.  The 
Governor  may  designate  an  official  of  the 
State's  coastal  zone  management  agency  as  the 
State's  authorized  official  to  inspect  privi¬ 
leged  and  proprietary  data  and  information  pur¬ 
suant  to  subsection  26(d)(2)  of  the  Act. 

Finally,  a  respondent  recommended  that 
§  252.7(b)  be  expanded  to  incorporate  an  oppor¬ 
tunity  for  a  lessee  or  permittee  to  seek  reme¬ 
dial  action  at  the  agency  level  in  lieu  of  re¬ 
quiring  the  lessee  or  permittee  to  proceed 
directly  into  the  courts.  This  recommendation 
has  not  been  adopted.  The  Department  knows  of 
no  intermediate  remedial  action  that  is  avail¬ 
able  to  a  lessee  or  permittee  once  privileged 
or  proprietary  data  or  information  has  been  re¬ 
vealed. 

AUTHORS 

Thomas  McCloskey,  Office  of  the  Assistant 
Secretary — Energy  and  Minerals,  U.S.  Department 
of  the  Interior  (202/343-4457);  and  Gerald  D. 
Rhodes,  Geological  Survey,  U.  S.  Department  of 
the  Interior  (703/860-7531). 

ENVIRONMENTAL  IMPACT  AND  REGULATORY  ANALYSIS 

The  Department  of  the  Interior  has  determined 
that  the  revision  of  the  regulations  in  30  CFR 
Part  252,  in  accordance  with  this  notice,  is 
not  a  major  Federal  action  significantly  af¬ 
fecting  the  quality  of  the  human  environment 
and  will  not  require  preparation  of  an  environ¬ 
mental  irrpact  statement.  The  Department  has  al¬ 
so  determined  that  this  notice  of  final  rule 
does  not  require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12044  and  im¬ 
plementing  regulations  43  CFR  Part  2. 

JOAN  M.  DAVENPORT, 

Assistant  Secretary  of  the  Interior 

JULY  25,  1979 
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2.  Regulations,  30  CFR  252,  Oil  and  Gas 
Information  Program,  Title  30  CFR  252,  revised 
as  of  July  1,  1980. 

Sec. 

252.1  Purpose. 

252.2  Definitions. 

252.3  Oil  and  gas  data  and  information  to  be 
provided  for  use  in  the  OCS  Oil  and  Gas 
Information  Program. 

252.4  Sunmary  Report  to  affected  States. 

252.5  Information  to  be  made  available  to  af¬ 
fected  States. 

252.6  Freedom  of  Information  Act  requirements. 

252.7  Privileged  and  proprietary  data  and  in¬ 
formation  to  be  made  available  to  affect¬ 
ed  States. 

AUTHORITY:  Outer  Continental  Shelf  T-ands 
Act,  43  U.S.C.  1331  et  seq. ,  as  amended.  Pub. 
L.  95-372;  Freedom  of  Information  Act  (5  U.S.C. 
552). 

SOURCE:  44  FR  46408,  Aug.  7,  1979,  unless 
otherwise  noted. 

§  252.1  Purpose. 

The  purpose  of  this  part  is  to  implement  the 
provisions  of  section  26  of  the  Act  (43  U.S.C. 
1352).  This  part  supplements  the  procedures 
and  requirements  contained  in  parts  250  and 
251  of  this  chapter  and  provides  procedures  and 
requirements  for  the  submission  of  oil  and  gas 
data  and  information  resulting  from  explora¬ 
tion,  development,  and  production  operations 
on  the  Outer  Continental  Shelf  (OCS)  to  the 
Director,  Geological  Survey.  In  addition,  this 
part  establishes  procedures  for  the  Director 
to  make  available  certain  information  to  the 
Governors  of  affected  States  and,  upon  request, 
to  the  executives  of  affected  local  governments 
in  accordance  with  the  provisions  of  the  Free¬ 
dom  of  Information  Act  and  the  Act. 

§  252.2  Definitions. 

When  used  in  the  regulations  in  this  part, 
the  fol  lowing  terms  shall  have  the  meanings 
given  below: 

(a)  "Act"  refers  to  the  Outer  Continental 
Shelf  Lands  Act,  as  amended  (43  U.S.C.  1331  et 
seq. ) . 

(b)  "Affected  local  government"  means  the 
principal  governing  body  of  a  locality  which  is 
in  an  affected  State  and  is  identified  by  the 
Governor  of  that  State  as  a  locality  Which  will 
be  significantly  affected  by  oil  and  gas  activi¬ 
ties  on  the  OCS. 

(c)  "Affected  State"  means,  with  respect  to 
any  program,  plan,  lease  sale,  or  other  activ¬ 
ity,  proposed,  conducted,  or  approved  pursuant 
to  the  provisions  of  the  Act,  any  State: 

(1)  The  laws  of  Which  are  declared,  pursuant 


to  section  4(a)(2)(A)  of  the  Act,  to  be  the  law 
of  the  United  States  for  the  portion  of  the  OCS 
on  Which  such  activity  is,  or  is  proposed  to 
be,  conducted; 

(2)  Which  is,  or  is  proposed  to  be,  directly 
connected  by  transportation  facilities  to  any 
artificial  island  or  installations  and  other 
devices  permanently,  or  temporarily  attached  to 
the  seabed; 

(3)  Which  is  receiving,  or  in  accordance 
with  the  proposed  activity  will  receive,  oil 
for  processing,  refining,  or  transshipment 
Which  was  extracted  from  the  OCS  and  transported 
directly  to  such  State  by  means  of  vessels  or 
by  a  combination  of  means  including  vessels; 

(4)  Which  is  designated  by  the  Director  as  a 
State  in  Which  there  is  a  substantial  probabil¬ 
ity  of  significant  inpact  on  or  damage  to  the 
coastal,  marine,  or  human  environment,  or  a 
State  in  Which  there  will  be  significant  changes 
in  the  social,  governmental,  or  economic  infra¬ 
structure,  resulting  from  the  exploration,  de¬ 
velopment,  and  production  of  oil  and  gas  any¬ 
where  on  the  OCS;  or 

(5)  In  Which  the  Director  finds  that  because 
of  such  activity  there  is,  or  will  be,  a  sig¬ 
nificant  risk  of  serious  damage,  due  to  factors 
such  as  prevailing  winds  and  currents,  to  the 
marine  or  coastal  environment  in  the  event  of 
any  oilspill,  blcwout,  or  release  of  oil  or  gas 
from  vessels,  pipelines,  or  other  t r ans shipment 
facilities. 

(d)  "Analyzed  geological  information"  means 
data  collected  under  a  permit  or  a  lease  Which 
have  been  analyzed.  Analysis  may  include,  but 
is  not  limited  to,  identification  of  lithologic 
and  fossil  content,  core  analyses,  laboratory 
analyses  of  physical  and  chemical  properties, 
logs  or  charts  of  electrical,  radioactive,  son¬ 
ic,  and  other  well  logs,  and  descriptions  of 
hydrocarbon  shews  or  hazardous  conditions. 

(e)  "Area  adjacent  to  a  State"  means  that 
portion  of  the  OCS  Which  would  be  within  the 
area  of  a  State  if  the  State's  boundaries  were 
extended  seaward  to  the  outer  margin  of  the 
OCS. 

(f)  "Data"  means  facts  and  statistics  or 
samples  Which  have  not  been  analyzed  or  pro¬ 
cessed. 

(g)  "Development"  means  those  activities 
Which  take  place  follcwing  discovery  of  oil  or 
natural  gas  in  paying  quantities,  including 
geophysical  activity,  drilling,  platform  con¬ 
struction,  and  operation  of  all  onshore  support 
facilitiies,  and  Which  are  for  the  purpose  of 
ultimately  producing  the  oil  and  gas  discovered. 

(h)  "Director"  means  the  Director  of  the 
Geological  Survey  of  the  U.  S.  Department  of 
the  Interior  or  a  designee  of  the  Director. 

(i)  "Exploration"  means  the  process  of 
searching  for  oil  and  natural  gas,  including: 
(1)  geophysical  surveys  Where  magnetic,  gravi¬ 
ty,  seismic,  or  other  systems  are  used  to  de¬ 
tect  or  imply  the  presence  of  such  oil  or  nat- 
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ural  gas,  and  (2)  any  drilling,  whether  on  or 
off  known  geological  structures,  including  the 
drilling  of  a  well  in  which  a  discovery  of  oil 
or  natural  gas  in  paying  quantities  is  made 
and  the  drilling  of  any  additional  delineation 
well  after  such  discovery  which  is  needed  to 
delineate  any  reservoir  and  to  enable  the  les¬ 
see  to  determine  whether  to  proceed  with  devel¬ 
opment  and  production.  * 

( j)  "Governor"  means  the  Governor  of  a  State, 
or  the  person  or  entity  designated  by,  or  pur¬ 
suant  to,  State  law  to  exercise  the  powers 
granted  to  a  Governor  pursuant  to  the  Act. 

(k)  "Information,"  when  used  without  a  qual¬ 
ifying  adjective,  includes  analyzed  geological 
information,  processed  geophysical  information, 
interpreted  geological  information,  and  inter¬ 
preted  geophysical  information. 

(l)  "Interpreted  geological  information" 
means  knowledge,  often  in  the  form  of  schematic 
cross  sections  and  maps,  developed  by  determin¬ 
ing  the  geological  significance  of  data  and 
analyzed  geological  information. 

(m)  "Interpreted  geophysical  information" 
means  knowledge,  often  in  the  form  of  schematic 
cross  sections  and  maps,  developed  by  determin¬ 
ing  the  geological  significance  of  geophysical 
data  and  processed  geophysical  information. 

(n)  "Lease"  means  any  form  of  authorization 
which  is  issued  urder  section  8  or  maintained 
under  section  6  of  the  Act  and  which  authorizes 
exploration  for,  and  development  and  production 
of,  oil  or  natural  gas,  or  the  land  covered  by 
such  authorization,  whichever  is  required  try 
the  context. 

(o)  "Lessee"  means  the  party  authorized  by  a 
lease,  or  an  approved  assignment  thereof,  to  ex¬ 
plore  for  and  develop  and  produce  the  leased 
deposits  in  accordance  with  the  regulations  in 
Part  250  of  this  chapter,  including  all  parties 
holding  such  authority  by  or  through  the  lessee. 

(p)  "Outer  Continental  Shelf  (OCS)"  means  all 
submerged  lands  which  lie  seaward  and  outside 
of  the  area  of  lands  beneath  navigable  waters 
as  defined  in  the  Submerged  Lands  Act  (67  Stat 
29)  and  of  which  the  subsoil  and  seabed  apper¬ 
tain  to  the  United  States  and  are  subject  to 
its  jurisdiction  and  control. 

(q)  "Permittee"  means  the  party  authorized 
by  a  permit  issued  pursuant  to  Part  251  of  this 
chapter  to  conduct  activities  on  the  OCS. 

(r)  "Processed  geophysical  information" 
means  data  collected  under  a  permit  or  a  lease 
which  have  been  processed.  Processing  involves 
changing  the  form  of  data  so  as  to  facilitate 
interpretation.  Processing  operations  may  in¬ 
clude,  but  are  not  limited  to,  applying  correc¬ 
tions  for  known  perturbing  causes,  rearranging 
or  filtering  data,  and  combining  or  transforming 
data  elements. 

(s)  "Production"  means  those  activities 
which  take  place  after  the  successful  completion 
of  any  means  for  the  removal  of  oil  or  natural 
gas,  including  such  removal,  field  operations. 


transfer  of  oil  or  natural  gas  to  shore,  opera¬ 
tion  monitoring,  maintenance,  and  workover 
drilling. 

(t)  "Secretary"  means  the  Secretary  of  the 
Interior  or  a  designee  of  the  Secretary. 

§  252.3  Oil  and  gas  data  and  information  to  be 

provided  for  use  in  the  PCS  Oil  and 

Gas  Information  Program. 

(a)  Any  permittee  or  lessee  engaging  in  the 
activities  of  exploration  for,  or  development 
and  production  of,  oil  and  gas  on  the  OCS  shall 
provide  the  Director  access  to  all  data  and 
information  obtained  or  developed  as  a  result 
of  such  activities,  including  geological  data, 
geophysical  data,  analyzed  geological  informa¬ 
tion,  processed  and  reprocessed  geophysical  in¬ 
formation,  interpreted  geophysical  information, 
and  interpreted  geological  information.  Copies 
of  these  data  and  information  and  any  interpre¬ 
tation  of  these  data  and  information  shall  be 
provided  to  the  Director  upon  request.  No  per¬ 
mittee  or  lessee  submitting  an  interpretation 
of  data  or  information,  where  such  interpreta¬ 
tion  has  been  submitted  in  good  faith,  shall 
be  held  responsible  for  any  consequence  of  the 
use  of  or  reliance  upon  such  interpretation . 

(b) (1)  Whenever  a  lessee  provides  any  data 
or  information,  at  the  request  of  the  Director 
and  specifically  for  use  in  the  OCS  Oil  and  Gas 
Information  Program,  in  a  form  and  manner  of 
processing  which  is  utilized  by  the  lessee  in 
the  normal  conduct  of  business,  the  Director 
shall  pay  the  reasonable  cost  of  reproducing 
the  data  and  information  if  the  lessee  requests 
reimbursement.  The  cost  shall  be  computed  and 
paid  in  accordance  with  the  applicable  provi¬ 
sions  of  paragraph  (e)(1)  of  this  section. 

(2)  Whenever  a  permittee  provides  any  data 
or  information,  at  the  request  of  the  Director 
and  specifically  for  use  in  the  OCS  Oil  and  Gas 
Information  Program,  in  a  form  and  manner  of 
processing  utilized  by  the  permittee  in  the 
normal  conduct  of  business,  the  Director  shall 
pay  the  permittee  the  reasonable  cost  of  repro¬ 
ducing  the  requested  data  and  information  if 
the  permittee  requests  reimbursement.  The  Di¬ 
rector  shall  pay,  at  the  lowest  rate  available 
to  any  purchaser  for  processing  the  requested 
data  and  information,  the  costs  attributable  to 
such  processing.  The  cost  is  to  be  coriputed 
and  paid  in  accordance  with  the  applicable 
provisions  of  paragraph  (e)(3)  of  this  section. 

(3)  Whenever  a  lessee  or  permittee  provides 
any  data  or  information,  at  the  request  of  the 
Director  and  specifically  for  use  in  the  OCS 
Oil  and  Gas  Information  Program,  in  a  form  and 
manner  of  processing  not  normally  utilized  by 
the  lessee  or  permittee  in  the  norrral  conduct 
of  business,  the  Director  shall  pay  the  lessee 
or  permittee,  if  the  lessee  or  permittee  re¬ 
quests  reimbursement,  the  reasonable  cost  of 
processing  and  reproducing  the  requested  data 
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and  information.  The  cost  is  to  be  computed 
and  paid  in  accordance  with  the  applicable 
provision  of  paragraph  (e)(2)  of  this  section. 

(c)  Data  or  information  requested  by  the 
Director  shall  be  provided  as  soon  as  practic¬ 
able,  but  not  later  than  30  days  following  re¬ 
ceipt  of  the  Director's  request,  unless  for 
good  reason,  the  Director  authorizes  a  longer 
time  period  for  the  submission  of  the  rquested 
data  or  information. 

(d)  The  Director  reserves  the  right  to  dis¬ 
close  any  data  or  information  acquired  frcm  a 
a  lessee  or  permittee  to  an  independent  con¬ 
tractor  or  agent  for  the  purpose  of  reproduc¬ 
ing,  processing,  reprocessing,  or  interpreting 
such  data  or  information.  When  practicable, 
the  Director  shall  notify  the  lessee(s)  or  per¬ 
mittee^)  who  provided  the  data  or  information 
of  the  intent  to  disclose  the  data  or  informa¬ 
tion  to  an  independent  contractor  or  agent. 
The  Director's  notice  of  intent  will  afford 
the  permittee(s)  or  lessee(s)  a  period  of  not 
less  than  5  working  days  within  which  to  com¬ 
ment  on  the  intended  action.  When  the  Director 
so  notifies  a  lessee  or  permittee  of  the  intent 
to  disclose  data  or  information  to  an  indepen¬ 
dent  contractor  or  agent,  all  other  owners  of 
such  data  or  information  shall  be  deemed  to 
have  been  notified  of  the  Director's  intent. 
Prior  to  any  such  disclosure,  the  contractor 
or  agent  shall  be  required  to  execute  a  written 
ooimitment  not  to  disclose  any  data  or  informa¬ 
tion  to  anyone  without  the  express  consent  of 
the  Director,  and  not  to  make  any  disclosure 
or  use  of  the  data  or  information  other  than 
that  provided  in  the  contract.  Contracts  be¬ 
tween  the  Geological  Survey  and  independent 
contractors  shall  be  available  to  the  lessee(s) 
or  permittee(s)  for  inspection.  In  the  event 
of  any  unauthorized  use  or  disclosure  of  data 
or  information  by  the  contractor  or  agent,  or 
by  an  employee  thereof,  the  responsible  con¬ 
tractor  or  agent  or  employee  thereof  shall  be 
liable  for  penalties  pursuant  to  section  24  of 
the  Act. 

(e) (1)  After  delivery  of  data  or  information 
in  accordance  with  paragraph  (b)(1)  of  this 
section,  and  upon  receipt  of  a  request  for 
reimbursement  and  a  determination  by  the  Direc¬ 
tor  that  the  requested  reimbursement  is  proper, 
the  lessee  shall  be  reimbursed  for  the  cost  of 
reproducing  the  data  or  information  at  the  les¬ 
see's  lowest  rate  or  at  the  lowest  commercial 
rate  established  in  the  area,  whichever  is 
less.  Requests  for  reimbursement  must  be  made 
within  60  days  of  the  delivery  date  of  the  data 
or  information  requested  under  paragraph  (b)(1) 
of  this  section. 

(2)  After  delivery  of  data  or  information  in 
accorance  with  paragraph  (b)(3)  of  this  section, 
and  upon  receipt  of  a  request  for  reimbursement 
and  a  determination  by  the  Director  that  the 
requested  reimbursement  is  proper,  the  lessee 
or  permittee  shall  be  reimbursed  for  the  cost 


of  processing  or  reprocessing  and  of  reproducing 
the  requested  data  or  information.  Requests 
for  reimbursement  must  be  made  within  60  days 
of  the  delivery  date  of  the  data  or  information 
and  shall  be  for  cnly  the  costs  attributable  to 
processing  or  reprocessing  and  reproducing,  as 
distinguished  from  the  costs  of  data  acquisi¬ 
tion. 

(3)  After  delivery  of  data  or  information  in 
accordance  with  paragraph  (b)(2)  of  this  sec¬ 
tion,  and  upon  receipt  of  a  request  for  reim¬ 
bursement  and  a  determination  by  the  Director 
that  the  requested  reimbursement  is  proper, 
the  permittee  shall  be  reimbursed  for  the  rea¬ 
sonable  costs  attributable  to  reproducing  the 
data  and  information  and,  also,  for  processing 
or  reprocessing  costs  at  the  lowest  rate  at 
which  the  processed  or  reprocessed  information 
is  made  available  by  the  permittee  to  any 
purchaser.  The  permittee  shall  be  reimbursed 
on  the  basis  of  the  maximum  discount  rate 
offered  by  the  permittee  with  respect  to  the 
requested  data  or  information  regardless  of  the 
quantity  of  data  or  information  requested  by 
the  Director.  The  permittee  shall  refund  to 
the  United  States  any  amount  paid  by  the  United 
States  in  excess  of  the  amount  paid  by  any 
other  purchaser  of  the  same  processed  informa¬ 
tion,  unless  the  lower  amount  is  paid  by  a 
purchaser  in  connection  with  a  subsequent  pur¬ 
chase  made  more  than  2  years  after  the  date 
that  the  data  or  information  was  delivered  to 
the  Director. 

(4)  Requests  for  reimbursement  are  to  contain 
a  breakdown  of  costs  in  sufficient  detail  to 
allow  separation  of  reproduction,  processing, 
and  reprocessing  costs  from  acquisition  and 
other  costs. 

(f)  Each  Federal  Department  or  Agency  shall 
provide  the  Director  with  any  data  which  it  has 
obtained  pursuant  to  section  11  of  the  Act  and 
any  other  information  which  may  be  necessary  or 
useful  to  assist  the  Director  in  carrying  out 
the  provisions  of  the  Act. 

§  252.4  Summary  Report  to  affected  States. 

(a)  The  Director,  as  soon  as  practicable 
after  analysis,  interpretation,  and  compilation 
of  oil  and  gas  data  and  information  developed 
by  the  Geological  Survey  or  furnished  by  les¬ 
sees,  permittees,  or  other  government  agencies, 
shall  make  available  to  affected  States  and, 
upon  request,  to  the  executive  of  any  affected 
local  government,  a  Summary  Report  of  data  and 
information  designed  to  assist  them  in  planning 
for  the  onshore  impacts  of  potential  OCS  oil 
and  gas  development  and  production.  The  Direc¬ 
tor  shall  consult  with  affected  States  and 
other  interested  parties  to  define  the  nature, 
scope,  content,  and  timing  of  the  Summary  Re¬ 
port.  The  Director  may  consult  with  affected 
States  and  other  interested  parties  regarding 
subsequent  revisions  in  the  definition  of  the 
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nature,  scope,  content,  and  timing  of  the  Sum¬ 
mary  Report.  The  Sunmary  Report  shall  not 
contain  data  or  information  which  the  Director 
determines  is  exenpt  from  disclosure  in  accord¬ 
ance  with  this  part.  Hie  Sunmary  Report  shall 
not  contain  data  or  information  the  release  of 
which  the  Director  determines  would  unduly  dam¬ 
age  the  conpetitive  position  of  the  lessee  or 
permittee  who  provided  the  data  or  information 
which  the  Director  has  processed,  analyzed,  or 
interpreted  during  the  development  of  the  Sum¬ 
mary  Report.  The  Sunmary  Report  shall  include: 

(1)  Estimates  of  oil  and  gas  reserves;  es¬ 
timates  of  the  oil  and  gas  resources  that  may 
be  found  within  areas  which  the  Secretary  has 
leased  or  plans  to  offer  for  lease;  and  when 
available,  projected  rates  and  volumes  of  oil 
and  gas  to  be  produced  frcm  leased  areas; 

(2)  Magnitude  of  the  approximate  projections 
and  timing  of  development,  if  and  when  oil  or 
gas,  or  both,  is  discovered; 

(3)  Methods  of  transportation  to  be  used,  in¬ 
cluding  vessels  and  pipelines  and  approximate 
location  of  routes  to  be  followed;  and 

(4)  General  location  and  nature  of  near¬ 
shore  and  onshore  facilities  expected  to  be 
utilized. 

(b)  When  the  Director  determines  that  sig¬ 
nificant  changes  have  occurred  in  the  informa¬ 
tion  contained  in  a  Sunmary  Report,  the  Direc¬ 
tor  shall  prepare  and  make  available  the  new  or 
revised  information  to  each  affected  State,  and, 
upon  request,  to  the  executive  of  any  affected 
local  government. 

§  252.5  Information  to  be  made  available  to 
affected  States. 

(a)  The  Director  in  conjunction  with  the 
Director  of  the  Bureau  of  Land  Management  shall 
prepare  an  index  of  OCS  Information  (see  43  CFR 
3300.2).  The  index  shall  list  all  relevant 
actual  or  proposed  programs,  plans,  reports, 
environmental  impact  statements,  nominations 
information,  environmental  study  reports,  lease 
sale  information,  and  any  similar  type  of  rele¬ 
vant  information,  including  modifications,  com¬ 
ments,  and  revisions  prepared  or  directly  ob¬ 
tained  by  the  Director  under  the  Act.  The  in¬ 
dex  shall  be  sent  to  affected  States  and,  upon 
request,  to  any  affected  local  government.  The 
public  shall  be  informed  of  the  availability  of 
the  index. 

(b)  Upon  request,  the  Director  shall  transmit 
to  affected  States,  affected  local  governments, 
and  the  public  a  copy  of  any  information  listed 
in  the  index  which  is  subject  to  the  control  of 
the  Geological  Survey,  in  accordance  with  the 
requiremets  and  subject  to  the  limitations  of 
the  Freedom  of  Information  Act  (5  U.S.C.  552) 
and  inplementing  regulations.  The  Director 
shall  not  transmit  or  make  available  ary  infor¬ 
mation  which  he  determines  is  exenpt  from  dis¬ 
closure  in  accordance  with  this  part. 


§  252.6  Freedgm  of  Information  Act  require¬ 
ments. 

(a)  The  Director  shall  make  data  and  infor¬ 
mation  available  in  accordance  with  the  re¬ 
quirements  and  subject  to  the  limitations  of 
the  Freedom  of  Information  Act  (5  U.S.C.  52), 
the  regulations  contained  in  43  CFR  Part  2 
(Records  and  Testimony),  the  requirements  of 
the  Act,  and  the  regulations  contained  in  30 
CFR  Part  250  (Oil  and  Gas  and  Sulphur  Operations 
in  the  Outer  Continental  Shelf)  and  30  CFR  Part 
251  (Geological  and  Geophysical  Explorations  of 
the  Outer  Continental  Shelf). 

(b)  Except  as  provided  in  §  252.7  or  in 
Parts  250  and  251  of  this  chapter,  no  data  or 
information  determined  by  the  Director  to  be 
exenpt  from  public  disclosure  under  paragraph 
(a)  of  this  section  shall  be  provided  to  any 
affected  State  or  be  made  available  to  the 
executive  of  any  affected  local  government  or 
to  the  public  unless  the  lessee,  or  the  permit¬ 
tee  and  all  persons  to  whom  such  permittee  has 
sold  such  data  or  information  under  promise  of 
confidentiality,  agree  to  such  action. 

§  252.7  Privileged  and  proprietary  data  and 
information  to  be  made  available  to 

affected  States. 

(a)(1)  The  Governor  of  any  affected  State 
may  designate  an  appropriate  State  official  to 
inspect,  at  a  regional  location  which  the  Direc¬ 
tor  shall  designate,  any  privileged  or  propri¬ 
etary  data  or  information  received  by  the  Di¬ 
rector  regarding  any  activity  in  an  area  adja¬ 
cent  to  such  State,  except  that  no  such  inspec¬ 
tion  shall  take  place  prior  to  the  sale  of  a 
lease  covering  the  area  in  which  such  activity 
was  conducted. 

(2) (i)  Except  as  provided  for  in  30  CFR 
250.4  and  251.14,  no  privileged  or  proprietary 
data  or  information  will  be  transmitted  to  any 
affected  State  unless  the  lessee  who  provided 
the  privileged  or  proprietary  data  or  informa¬ 
tion  agrees  in  writing  to  the  transmittal  of 
the  data  or  information. 

(ii)  Except  as  provided  for  in  30  CFR  250.4 
and  251.14,  no  privileged  or  proprietary  data 
or  information  will  be  transmitted  to  any  af¬ 
fected  State  unless  the  permittee  and  all  per¬ 
sons  to  whom  the  permittee  has  sold  the  data 
or  information  under  promise  of  confidentiality 
agree  in  writing  to  the  transmittal  of  the  data 
or  information. 

(3)  Knowledge  obtained  by  a  State  official 
who  inspects  data  or  information  under  paragraph 
(a)(1)  or  who  receives  data  or  information 
under  paragraph  (a)(2)  of  this  section  shall  be 
subject  to  the  requirements  and  limitations  of 
the  Freedom  of  Information  Act  (5  U.S.C.  552), 
the  regulations  contained  in  43  CFR  Part  2 
(Records  and  Testimony) ,  the  Act  (92  Stat.  629), 
the  regulations  contained  in  30  CFR  Part  250 


1-350 


until  the  Director  finds  that  such  State  can 
and  will  ccrrply  with  those  conditions. 


(Oil  and  Gas  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf),  the  regulations  con¬ 
tained  in  30  CFR  Part  251  (Geological  and  Geo¬ 
physical  Explorations  of  the  Outer  Continental 
Shelf),  and  the  regulations  contained  in  this 
Part  252  (Outer  Continental  Shelf  Oil  and  Gas 
Information  Program) . 

(4)  Prior  to  the  transmittal  of  ary  privi¬ 
leged  or  proprietary  data  or  information  to 
any  State,  or  the  grant  of  access  to  a  State 
official  to  such  data  or  information,  the  Sec¬ 
retary  shall  enter  into  a  written  agreement 
with  the  Governor  of  the  State  in  accordance 
with  section  26(e)  of  the  Act  (43  U.S.C.1352). 
In  that  agreement  the  State  shall  agree  as  a 
condition  precedent  to  receiving  or  being 
granted  access  to  such  data  or  information  to: 
(i)  protect  and  maintain  the  confidentiality 
of  privileged  or  proprietary  data  and  informa¬ 
tion  in  accordance  with  the  laws  and  regula¬ 
tions  listed  in  paragraph  (a)(3)  of  this  sec¬ 
tion;  (ii)  waive  the  defenses  as  set  forth  in 
paragraph  (b)(2)  of  this  section;  and  (iii) 
hold  the  United  States  harmless  from  any  vio¬ 
lations  of  the  agreement  to  protect  the  confi¬ 
dentiality  of  privileged  or  proprietary  data  or 
information  by  the  State  or  its  enployees  or 
contractors . 

(b) (1)  Whenever  any  employee  of  the  Federal 
Government  or  of  any  State  reveals  in  violation 
of  the  Act  or  of  the  provisions  of  the  regula¬ 
tions  implementing  the  Act,  privileged  or  pro¬ 
prietary  data  or  information  obtained  pursuant 
to  the  regulations  in  this  chapter,  the  lessee 
or  permittee  who  supplied  such  information  to 
the  Director  or  any  other  Federal  official,  and 
any  person  to  whom  such  lessee  or  permittee  has 
sold  such  data  or  information  under  the  promise 
of  confidentiality,  may  commence  a  civil  action 
for  damages  in  the  appropriate  district  court 
of  the  United  States  against  the  Federal  Gov¬ 
ernment  or  such  State,  as  the  case  may  be. 
Any  Federal  or  State  employee  vho  is  found 
guilty  of  failure  to  comply  with  ary  of  the 
requirements  of  this  section  shall  be  subject 
to  the  penalties  described  in  section  24  of 
the  Act  (43  U.S.C.  1350). 

(2)  In  any  action  commenced  against  the 
Federal  Government  or  a  State  pursuant  to  para¬ 
graph  (b)(1)  of  this  section,  the  Federal  Gov¬ 
ernment  or  such  State,  as  the  case  may  be,  may 
not  raise  as  a  defense  any  claim  of  sovereign 
immunity,  or  any  claim  that  the  employee  who 
revealed  the  privileged  or  proprietary  data  or 
information  which  is  the  basis  of  such  suit  was 
acting  outside  the  scope  of  the  person's  employ¬ 
ment  in  revealing  such  data  or  information. 

(c)  If  the  Director  finds  that  ary  State 
cannot  or  does  not  comply  with  the  conditions 
described  in  the  agreement  entered  into  pursuant 
to  paragraph  (a)(4)  of  this  section,  the  Direc¬ 
tor  shall  thereafter  withhold  transmittal  and 
deny  access  for  inspection  of  privileged  or 
proprietary  data  or  information  to  such  State 
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M.  30  CFR  290,  Appeals  Procedures,  Title  30 
CFR,  revised  as  of  July  1,  1979. 

PART  290  -  APPEALS  PROCEDURES 

Sec. 

290 . 1  Scope . 

290.2  Who  may  appeal. 

290.3  Appeals  to  Director. 

290.4  Oral  argument. 

290.5  Time  limitations. 

290.6  Appeals  to  the  Commissioner  of  Indian 
Affairs. 

290.7  Appeals  to  the  Board  of  Land  Appeals. 

AUTHORITY:  R.S.  463,  25  U.S.C.  2;  R.S.  465, 
25  U.S.C.  9;  sec.  32,  41  Stat.  450,  30  U.S.C. 
189;  sec.  5,  44  Stat.  1058,  30  U.S.C.  285; 
sec.  10,  61  Stat.  915,  30  U.S.C.  359;  sec.  5, 
6,  67  Stat.  464,  465,  43  U.S.C.  1334,  1335; 
sec.  24,  84  Stat.  1573,  30  U.S.C.  1023. 

SOURCE:  38  CFR  10001,  April  23,  1973,  unless 
otherwise  noted. 

§  290.1  Scope. 

The  rules  and  procedures  set  forth  herein 
aPPly  to  appeals  to  the  Director,  Geological 
Survey  (and  the  Commissioner  of  Indian  Affairs 
when  Indian  lands  are  involved)  frcm  final 
orders  or  decisions  of  officers  of  the  Conser¬ 
vation  Division,  Geological  Survey,  issued 
under  authority  of  the  regulations  in  chapter 
II  of  this  title,  43  CFR  part  23,  43  CFR  sub¬ 
title  B,  chapter  II,  and  25  CFR  part  177. 
This  part  also  provides  for  the  further  right 
of  appeal  to  the  Board  of  Land  Appeals  in  the 
Office  of  Hearings  and  Appeals,  Office  of  the 
Secretary,  from  adverse  decisions  of  the  Direc¬ 
tor  (and  the  Commissioner  of  Indian  Affairs 
when  Indian  lands  are  involved)  rendered  under 
this  part. 

§  290.2  Who  may  appeal. 

Ary  party  to  a  case  adversely  affected  by  a 
final  order  or  decision  of  an  officer  of  the 
Conservation  Division  of  the  Geological  Survey 
shall  have  a  right  to  appeal  to  the  Director, 
Geological  Survey,  unless  the  decision  was 
approved  by  the  Secretary  or  the  Director  prior 
to  promulgation. 

§  290 . 3  Appeals  to  Director. 

(a)  An  appeal  to  the  Director,  Geological 
Survey,  may  be  taken  by  filing  a  notice  of 
appeal  in  the  office  of  the  official  issuing 
the  order  or  decision  within  30  days  frcm 
service  of  the  order  or  decision.  The  notice 
of  appeal  shall  incorporate  or  be  accompanied 
by  such  written  shewing  and  argument  on  the 
facts  and  laws  as  the  appellant  may  deem 


adequate  to  justify  reversal  or  modification 
of  the  order  or  decision.  Within  the  same 
30-day  period,  the  appellant  will  be  permitted 
to  file  in  the  office  of  the  official  issuing 
the  order  or  decision  additional  statements 
of  reasons  and  written  arguments  or  briefs. 

(b)  The  officer  with  whcm  the  appeal  is  filed 
shall  transmit  the  appeal  and  accompanying 
papers  to  the  Director,  Geological  Survey,  with 
a  full  report  and  his  recommendation  on  the 
appeal. 

(c)  The  Director  will  review  the  record  and 
render  a  decision  in  the  case. 

§  290.4  Oral  argument. 

Oral  argument  in  any  case  pending  before  the 
Director,  Geological  Survey,  will  be  allowed  on 
motion  in  the  discretion  of  such  officer  and  at 
a  time  to  be  fixed  by  him. 

§  290.5  Time  limitations. 

With  the  exception  of  the  time  fixed  for  fil¬ 
ing  a  notice  of  appeal,  the  time  for  filing  any 
document  in  connection  with  an  appeal  may  be 
extended  by  the  Director,  Geological  Survey.  A 
request  for  an  extension  of  time  mast  be  filed 
within  the  time  allowed  for  filing  of  the 
document  and  must  be  filed  in  the  same  office 
in  which  the  document  in  connection  with  which 
the  extension  is  requested  must  be  filed. 

§  290.6  Appeals  to  the  commissioner  of  Indian 
Affairs. 

The  procedure  for  appeals  under  this  part 
shall  be  followed  for  permits  and  leases  on 
Indian  land  except  that  with  respect  to  such 
permits  and  leases,  the  Cormiissioner  of  Indian 
Affairs  will  exercise  the  functions  vested  in 
the  Director,  Geological  Survey. 

§  290.7  Appeals  to  the  Board  of  Land  Appeals. 

Any  party  to  a  case  adversely  affected  by  a 
final  decision  of  the  Director,  Geological  Sur¬ 
vey  or  the  Corrmissioner  of  Indian  Affairs  under 
this  part  shall  have  a  right  of  appeal  to  the 
Board  of  Land  Appeals  in  the  Office  of  Hearings 
and  Appeals  Office  to  the  Secretary,  in  accor¬ 
dance  with  the  procedures  provided  in  43  CFR, 
"Part  4,  Department  Hearings  and  Appeals  Pro¬ 
cedures  . " 
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N.  43  CFR  3300,  Outer  Continental  Shelf  Miner¬ 

als  Leasing  and  Rights-of-Way  Management, 
Title  43  CFR,  revised  as  of  October  1, 

1979,  amended  by:  45  FR  69174-75,  October 
17,  1980. 

1.  Preamble,  43  CFR  3300,  Outer  Continen¬ 
tal  Shelf  Minerals  Leasing  and  Rights-of-Way 
Granting  Programs ;  44  FR  38268,  June  29,  1979. 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  2880  and  3300 

Outer  Continental  Shelf  Minerals  Leasing  and 
Rights -of  Way  Granting  Programs 

AGENCY:  Bureau  of  Land  Management,  Interior. 


ACTION:  Final  rulemaking. 


SUMMARY:  This  final  rulemaking  implements  the 
changes  mandated  in  the  Outer  Continental  Shelf 
Mineral  Leasing  and  Rights-of-way  Granting  pro¬ 
gram  administered  by  the  Secretary  of  the  In¬ 
terior  by  the  enactment  of  the  Outer  Continen¬ 
tal  Shelf  Lands  Act  Amendments  of  1978.  The 
final  rulemaking  contains  changes  to  make  Part 
3300  more  readable  as  directed  by  Executive 
Order  12044,  and  rearranges  the  subparts  to 
make  the  part  easier  to  folic*/  and  understand. 
Finally,  subpart  2883,  (Part  2880)  Rights-of- 
way  on  the  Outer  Continental  Shelf,  is  being 
moved  to  Part  3300  in  order  to  consolidate  all 
Outer  Continental  Shelf  programs  in  one  part. 

EFFECTIVE  DATE:  July  30,  1979. 

ADDRESS:  Any  recomnendat ions  or  comments  on 
the  final  rulemaking  should  be  sent  to:  Direc¬ 
tor  (712),  Bureau  of  Land  Management,  Depart¬ 
ment  of  the  Interior,  1800  C  Street,  N.W. , 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Quinn  (202)  343-8457  or  Robert  C. 
Bruce  (202)  343-8735. 

SUPPLEMENTARY  INFORMATION:  The  proposed  rule¬ 
making  on  the  Outer  Continental  Shelf  Minerals 
Leasing  and  Ri^its-of-way  Granting  program  was 
published  in  the  Federal  Register  on  February 
1,  1979  (44  FR  6471).  The  proposed  rulemaking 
invited  comments  for  60  days  ending  April  2, 
1979.  During  the  comment  period,  a  totcil  of  37 
comments  were  received  and  considered.  Thir¬ 
teen  comments  came  from  companies  interested  in 
the  Outer  Continental  Shelf,  12  came  from  State 
Governments, five  from  industry  interest  groups, 
three  from  environmental  groups  and  four  from 


Federal  agencies. 

Among  the  general  comments  were  expressions 
that  the  rulemaking  followed  the  requirements 
of  the  Outer  Continental  Shelf  Lands  Act  Amend¬ 
ments  of  1978  (43  U.S.C.  1331  et  seq. ) .  Several 
of  the  State  comments  also  commended  the  Depart¬ 
ment  of  the  Interior  on  its  efforts  to  work 
with  the  States  on  this  rulemaking  and  to  in¬ 
corporate  provisions  that  facilitated  the  coor¬ 
dination  of  the  Outer  Continental  Shelf  program 
with  the  States.  One  comment  was  that  the 
rulemaking  was  wordy  and  a  large  portion  of  it 
could  be  eliminated  in  keeping  with  the  provi¬ 
sions  of  Executive  Order  12044.  However,  most 
of  the  comments  requested  additional  wording 
for  the  rulemaking,  wording  that  made  the  final 
rulemaking  longer  than  the  proposed  document. 

Several  of  the  comments  expressed  concern 
that  the  proposed  rulemaking  made  no  reference 
to  the  national  policy  section  or  the  mandate 
in  section  3  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  to  protect  specific  re¬ 
sources,  such  as  fisheries  or  recreation.  In 
response  to  these  comments,  a  new  section  on 
policy  was  added  to  clarify  the  Bureau  of  Land 
Management's  responsibilities  and  to  include 
these  references. 

Several  comments  raised  questions  about  the 
lack  of  reference  in  the  rulemaking  to  the 
National  Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq. ) ,  the  Coastal  Zone  Management  Act 
(16  UTS.C.  1451  et  seq. ) ,  and  protection  of  the 
environment  mandated  by  the  policy  sections  of 
the  Outer  Continental  Shelf  Lands  Act  Amend¬ 
ments.  These  comments  were  not  only  general 
but  were  made  in  reference  to  many  sections  of 
the  proposed  rulemaking.  These  three  areas 
are,  among  others,  areas  of  major  concern  to 
the  Department  of  the  Interior  and  the  Bureau 
of  Land  Management  in  carrying  out  their  re¬ 
sponsibilities  under  the  Outer  Continental 
Shelf  Lands  Act,  as  amended.  Not  only  are 
these  responsibilities  recognized  and  accepted, 
but  the  National  Environmental  Policy  Act  and 
many  other  statutes  impose  obligations  on  the 
Department  and  the  Bureau  at  virtually  every 
phase  of  the  leasing  and  resource  management 
process.  For  these  reasons,  it  was  not  consid¬ 
ered  necessary  to  enumerate  in  every  section 
of  the  rulemaking  the  legal  obligations  of  the 
Department  and  the  Bureau.  This  repetition  of 
clearly  accepted  obligations  would  be  redundant 
and  lengthen  the  rulemaking. 

A  few  comments  stated  that  a  section  was 
needed  in  the  rulemaking  that  outlined  the 
responsibilities  of  each  of  the  agencies  in¬ 
volved  in  the  mineral  leasing  program  on  the 
Outer  Continental  Shelf.  The  addition  of  a 
"responsibilities"  section  was  not  considered 
appropriate  for  inclusion  in  the  text  of  the 
rulemaking  which  deals  primarily  with  the  role 
of  the  Bureau  of  Land  Management.  The  Bureau's 
responsibilities  are  implicit  in  this  rule- 
making;  the  responsibilities  of  other  agen- 
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cies  in  the  leasing  process  are  covered  in 
their  own  rules.  Some  inportant  responsibili¬ 
ties  of  other  agencies  are  mentioned  in  the  text 
as  required  for  clarity,  typically  by  cross- 
reference  to  other  regulations  or  by  citation 
of  applicable  laws.  The  responsibilities  of 
the  major  Federal  agencies  participating  in  the 
process  are  outlined  below. 

Briefly,  the  Bureau  of  Land  Management  is  the 
lead  agency  for  the  Outer  Continental  Shelf 
leasing  process  and  is  responsible  for  the 
issuance  and  maintenance  of  leases.  The  Bureau 
of  Land  Management  also  issues  rights-of-way 
for  the  transportation  of  minerals  through  the 
Outer  Continental  Shelf.  The  Bureau  of  Land 
Management,  along  with  the  U.  S.  Geological 
Survey,  is  responsible  for  providing  an  index 
and  surrmary  of  existing  information  on  the 
Outer  Continental  Shelf  to  affected  States. 

The  U.  S.  Geological  Survey  provides  technical 
advice  throughout  the  leasing  process.  The 
Geological  Survey  is  responsible  for  supervis¬ 
ing  and  regulating  pre-lease  exploration  activ¬ 
ity  and  post-lease  exploration,  development  and 
production  activities  on  the  lease  area.  The 
Geological  Survey  also  grants  rights  of  use  and 
easements  on  the  Outer  Continental  Shelf. 

The  Department  of  Energy  has  responsibili¬ 
ties  transferred  from  the  Department  of  the 
Interior  to  issue  regulations  which  relate  to: 

(1)  fostering  of  competition  for  Federal 
leases ; 

(2)  inplementation  of  alternative  bidding 
systems  authorized  for  the  award  of  Federal 
leases ; 

(3)  inplementation  of  diligence  requirements 
for  operations  conducted  on  Federal  leases; 

(4)  setting  rates  of  production  for  Federal 
leases ;  and 

(5)  specific  procedures,  terms  and  conditions 
for  the  acquisition  and  disposition  of  Federal 
royalty  interest  taken  in  kind,  except  deter¬ 
mination  of  value.  The  Department  of  Energy 
is  afforded  up  to  30  days  to  review  the  final 
lease  terms  and  conditions  on  all  Outer  Conti¬ 
nental  Shelf  leases  relative  to  the  five  func¬ 
tions  cited  above. 

A  number  of  comments  expressed  a  desire  for 
extensive  cross-referencing  to  other  laws  in 
various  sections  of  the  rulemaking,  especially 
the  National  Environmental  Policy  Act  of  1969 
(42  U.S.C.  4321  et  seq. ) .  These  ccrrments  were 
not  adopted,  but  a  new  section  on  cross-refer¬ 
ences  3300.0-6,  was  added  to  the  final  rulenak- 
ing  which  includes  extensive  cross-reference 
to  other  applicable  regulations,  including  Na¬ 
tional  Environmental  Policy  Act  compliance. 

Several  comments  suggested  changes  in  the  de¬ 
finitions  used  in  the  proposed  rulemaking. 
After  careful  consideration  of  the  suggested 
changes,  it  was  decided  to  change  the  definition 
of  the  term  "mineral"  in  order  to  remove  an 
ambiguous  reference.  All  of  the  other  defini¬ 
tions  track  the  language  of  the  Outer  Continen¬ 


tal  Shelf  Lands  Act  Amendments  and  are  suffi¬ 
ciently  clear. 

A  suggestion  was  offered  that  section  3300.1 
set  the  scale  and  availability  of  leasing  maps 
and  diagrams.  The  preparation  of  leasing  maps 
and  diagrams  is  an  internal  Bureau  of  Land 
Management  procedure.  Further,  the  scale  of 
available  maps  and  diagrams  is  subject  to  change 
and  the  Bureau  should  be  permitted  the  broadest 
possible  latitude  in  the  preparation  process. 

A  few  ccrrments  on  section  3300.1  questioned 
why  withdrawal  of  areas  of  the  Outer  Continental 
Shelf  as  provided  for  in  section  12(a)  and  (d) 
of  the  Act  was  not  covered.  The  focus  of  with¬ 
drawal,  e.g.,  for  defense  or  any  other  purpose 
in  the  national  interest,  and  the  procedures 
for  withdrawal  are  not  appropriate  for  consid¬ 
eration  in  this  rulemaking  which  deals  with 
mineral  leasing.  However,  deletion  of  tracts, 
for  whatever  reason,  is  specifically  covered 
by  the  rulemaking. 

A  large  number  of  ccmments  were  received  on 
section  3300.2  indicating  confusion  as  to  the 
form,  content,  timing  and  distribution  of  in¬ 
formation  to  the  affected  States.  In  reference 
to  these  ccmments,  the  wording  of  the  section 
has  been  changed  in  an  effort  to  clear  up  the 
confusion  reflected  in  the  ccmments. 

The  current  policy  of  the  Department  of  the 
Interior  is  to  prepare  a  joint  Bureau  of  Land 
Management — U.  S.  Geological  Survey  regional 
index  of  Outer  Continental  Shelf  information. 
This  index  is  widely  distributed  and  is  updated, 
as  needed,  so  as  to  be  of  maximum  use  to  the 
affected  States  and  the  public.  This  joint 
index  lists  those  documents  prepared  and  con¬ 
trolled  by  each  agency  so  the  user  will  be 
required  to  refer  to  only  one  list  for  all  rel¬ 
evant  information.  Another  change  in  section 
3300.2  was  the  addition  of  language  that  empha¬ 
sizes  that  information  under  the  control  of 
the  Bureau  of  Land  Management  that  is  listed 
on  the  index,  e.g.,  environmental  statements  or 
studies,  lease  sale  data,  etc. ,  generally  is 
information  that  is  not  protected  by  the  Freedom 
of  Infonration  Act  and  will  be  released  to  the 
public  upon  request.  Information  under  the 
control  of  the  U.  S.  Geological  Survey  that  is 
listed  in  the  index  is  more  likely  to  be 
proprietary  and  is  subject  to  the  U.  S.  Geolog¬ 
ical  Survey  regulations  for  the  release  of  such 
data.  The  rulemaking  makes  it  clear  that  the 
Bureau  of  Land  Management  cannot  release  pro¬ 
tected  data  listed  on  the  index  under  the  con¬ 
trol  of  the  U.  S.  Geological  Survey.  The 
section  also  closely  controls  the  release  of 
proprietary  data  controlled  by  the  Bureau  of 
Land  Management,  namely  the  specific  nomina¬ 
tions  of  tracts  made  by  industry.  This  ex¬ 
panded  wording,  which  is  in  response  to  a 
sizable  nurriber  of  ccmments  on  this  subject, 
should  dispell  doubts  expressed  in  the  comments 
about  the  release  of  protected  information 
listed  on  the  index. 
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The  timing  of  the  updating  of  the  index  drew 
a  large  number  of  continents.  As  was  pointed 
out,  the  index  must  be  current  in  order  to  be 
useful.  The  updating  of  the  index  is  likely  to 
vary  greatly  among  regions  according  to  the 
levels  of  leasing  and  development  activity  tak¬ 
ing  place  in  an  area.  Therefore,  it  is  not 
practicable  to  set  a  definite  timetable  in  the 
rulemaking  for  the  updating  of  the  index,  as 
several  comments  suggested.  The  Department  of 
the  Interior  will  make  every  effort  to  keep  the 
public  fully  informed  of  the  availability  of 
key  documents  through  the  use  of  local  press 
releases,  Federal  Register  notices  and  other 
means.  Such  notices  will  also  be  used  to  noti¬ 
fy  the  public  of  the  availability  of  an  updated 
index,  as  was  recommended  by  one  comment. 

Since  the  index  is  a  public  document  that 
will  receive  broad  distribution,  the  sugges¬ 
tions  that  its  distribution  be  limited  by  the 
rulemaking  were  not  adopted.  Similarly,  rec- 
omendations  to  restrict  the  distribution  of  in¬ 
formation  listed  in  the  index  could  not  be 
adopted.  The  Bureau  of  Land  Management  will, 
as  required  by  law,  honor  all  requests  for  in¬ 
formation  except  that  which  is  withheld  under 
the  Freedom  of  Information  Act  or  information 
protected  by  the  provisions  of  the  Outer  Conti¬ 
nental  Shelf  Lands  Act  Amendments.  The  phrase 
"in  conjunction  with  the  USGS"  was  made  a  part 
of  the  section  as  recommended  in  one  of  the 
comments  to  clarify  the  intent  to  publish  a 
single  joint  index  for  each  region.  The  cross 
references  to  30  CFR  250,  251  and  252  are  re¬ 
tained  to  guide  the  readers  of  this  rulemaking 
to  companion  regulations  but  do  not  imply  that 
the  Bureau  of  Land  Management  can  release  any 
information  controlled  by  the  U.  S.  Geological 
Survey. 

A  number  of  wording  changes  recommended  in  the 
comments  were  adopted  to  make  section  3300 . 2 
internally  consistent.  Finally,  a  recommenda¬ 
tion  to  move  section  3300.2  and  make  it  a  part 
of  section  3313  Call  for  Nominations  and  Com¬ 
ments  was  not  accepted  because  the  information 
covered  by  section  3300.2  is  much  broader  than 
that  covered  by  a  single  pre-lease  event  in 
the  leasing  process. 

Several  comments  were  directed  to  section 
3300.3.  As  was  suggestd,  wording  from  existing 
regulations  on  this  subject  was  restored  to  the 
final  rulemaking  to  make  it  clear  that  the  ex¬ 
traction  of  helium  will  not  be  the  cause  for 
substantial  delay  in  the  delivery  of  natural 
gas.  In  order  to  clear  up  confusion  about  who 
determines  reasonable  compensation  for  losses, 
wording  was  added  that  the  United  States  would 
make  such  determinations.  Hcwever,  comments 
that  suggested  that  the  Federal  government 
should  be  made  solely  responsible  for  all  risk, 
cost  and  expenses  connected  with  the  removal  of 
helium  were  not  adopted.  The  determination  of 
those  issues  will  be  made  on  case— by-case  basis 
when  the  United  States  exercises  its  option  to 


extract  helium. 

In  connection  with  section  3300.4  payments, 
comments  suggesting  that  the  section  be  deleted 
in  favor  of  specific  references  to  payments  at 
each  stage  of  the  process  which  calls  for  a 
payment  were  not  adopted.  The  suggested  change 
would  add  a  great  deal  of  language  to  the  rule- 
making  and  not  add  much  additional  clarity. 

One  comment  recommended  the  use  of  electronic 
fund  transfer  or  Federal  fund  drafts  as  the  re¬ 
quired  form  of  payment.  While  the  merits  of 
these  systems  are  under  discussion  and  the 
rulemaking  is  flexible  enough  to  allcw  their 
use  as  methods  of  payment,  a  formal  adoption  of 
this  recommendation  cannot  be  made  at  this 
time.  This  recommendation  is  being  considered 
as  a  separate  issue.  If  these  systems  can  be 
adapted  to  the  OCS  Leasing  program  they  will  be 
considered  in  a  future  amendment.  There  are 
many  amounts  of  money  collected  under  this 
program  that  are  too  small  to  be  amenable  to 
payment  to  either  of  these  two  systems. 

Several  comments,  in  addressing  section  3313, 
suggested  that  the  rulemaking  include  a  commit¬ 
ment  to  publish  the  Call  for  Nominations  and 
Comments  for  oil  and  gas  lease  sales  in  keeping 
with  the  current  policy  of  the  Department  of 
the  Interior  to  publish  calls  in  the  Federal 
Register  and  to  announce  them  through  press  re¬ 
leases,  this  suggestion  has  been  adopted  and  ap¬ 
propriate  language  added  to  the  section. 

A  comment  suggested  additional  State  involve¬ 
ment  in  the  preparation  of  the  Call  for  Nomi¬ 
nations  and  Comments.  The  wording  of  section 
3313.1(a)  was  not  changed.  An  additional  layer 
of  coordination  efforts  mandated  by  regulation 
would  only  serve  to  burden  an  already  compli¬ 
cated  pre-lease  process.  The  affected  States 
have  ample  opportunities  for  input  to  the  very 
early  leasing  decision  and  sale  design.  Af¬ 
fected  States  are,  by  law  and  regulation,  given 
the  opportunity  to  review  and  comment  on  the 
5-year  leasing  program  which  is  new  being  de¬ 
veloped  and  which  will  be  reviewed  annually  and 
on  the  Call  for  Nominations,  after  it  is  is¬ 
sued.  The  intergovernmental  planning  program 
also  allows  continuous  input  by  affected  States 
to  all  phases  of  the  leasing  and  lease  manage¬ 
ment  processes. 

There  were  several  suggestions  to  further 
describe  the  terms  used  in  section  3313  of  the 
rulemaking.  In  response,  language  has  been 
added  showing  examples  of  the  types  of  informa¬ 
tion  the  Director  may  request  in  the  Call  for 
Nominations  and  Comments.  The  Call  requests 
"nominations",  i.e.,  asks  interested  parties  to 
nominate  tracts  they  wish  to  be  included  in  a 
lease  sale  for  an  area  which  has  been  desig¬ 
nated  as  being  potentially  available  for  leas¬ 
ing.  One  suggestion  was  that  "negative  nomina¬ 
tions"  referred  to  in  the  Outer  Continental 
Shelf  Lands  Act  Amendments  be  explicitly  in¬ 
cluded  in  the  term  "nominations"  as  it  is  used 
in  this  section.  This  is  not  the  intent  of 
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the  Act.  The  Call  requests  nominations  as  well 
as  "Comments"  cam  potential  environmental  im¬ 
pacts  and  use  conflicts  in  the  area  under  con¬ 
sideration.  The  comments  often  identify  areas 
or  specific  tracts  Which  the  individuals  mak¬ 
ing  comments  feel  should  receive  special  con¬ 
cern  or  analysis,  or  vhich  should  be  deleted 
from  the  sale  area.  The  comment  to  delete  a 
tract  or  tracts  is  what  is  referred  to  in  the 
Act  as  a  "negative  nomination. " 

Nominations  of  tracts  ty  the  industry  or 
States  do  not  assure  their  selection  for  fur¬ 
ther  analysis  or  ultimate  inclusion  in  a  lease 
sale.  Comments,  including  the  request  to  de¬ 
lete  a  tract,  or  so  called  "negative  nomina¬ 
tions"  do  not  assure  automatic  deletion  of  a 
tract  or  tracts  from  the  sale  area. 

Similarly,  selection  of  tracts  for  further 
analysis  does  not  assure  their  inclusion  in  any 
subsequent  lease  sale  offering,  nor  does  it 
mean  they  will  be  deleted  for  environmental  or 
other  reasons.  In  other  words,  it  is  the 
intention  of  the  Bureau  of  Land  Management  to 
consider,  during  the  Call  and  the  tentative 
tract  selection  processes,  all  available  infor¬ 
mation  which  might  influence  the  recommendation 
of  tracts  for  further  environmental  analysis. 
Such  information  includes,  but  is  not  limited 
to,  multiple  uses  of  the  area,  including  fish¬ 
eries,  environmental  and  geological  condi¬ 
tions,  resource  potential,  and  indications  of 
interest.  Tentative  tract  selection  leads  to 
recommendations  by  the  Director  to  the  Secre¬ 
tary  of  the  tracts  which  should  be  further  ana¬ 
lyzed. 

The  term  " recommendation",  as  it  is  used  in 
the  rulemaking,  inplies  justification  of  the 
decision  being  recommended.  This  being  true, 
it  was  not  necessary  to  adopt  a  suggestion  that 
language  be  added  to  the  rulemaking  requiring 
the  Director  to  justify  his  recommendations . 

As  suggested  by  several  comments,  a  new  sec¬ 
tion  3313.2  has  been  added  providing  procedures 
for  State  consultation  on  tracts  within  three 
miles  of  a  State's  seaward  boundary.  Subpart 
3314,  tentative  tract  selection,  has  been  given 
a  new  title  and  strengthened  as  a  result  of  com¬ 
ments  directed  to  it.  First,  a  sentence  has 
been  added  to  section  3314.1(a)  permitting  the 
Director  to  include  in  the  recommendation  tracts 
not  nominated.  Second,  another  sentence  has 
been  added  to  the  same  section  requiring  the 
Director  to  consider  environmental  and  all  other 
relevant  information  before  making  recommenda¬ 
tions  on  tract  selection.  For  clarity,  the 
section  has  been  broken  into  two  subsections, 
with  the  word  "tentatively"  to  indicate  that 
this  stage  is  an  interim  designation  of  tracts 
to  be  further  considered  for  leasing.  Another 
change  in  subsection  (b)  was  the  addition  of 
"local  governments"  to  the  list  of  agencies  and 
individuals  whose  recommendations  will  be  con¬ 
sidered.  Finally,  a  phrase  has  been  included 
in  subsection  (b)  requiring  the  Director  not 


only  to  assess  the  impacts  of  leasing  but  also 
to  develop  appropriate  measures  to  mitigate 
adverse  impacts. 

A  new  subsection  (c)  has  been  added  to  the 
section  requiring  the  Director  to  inform  the 
public  as  soon  as  possible  of  any  tract  addi¬ 
tions  or  deletions  that  occur  after  the  tenta¬ 
tive  selections  have  been  made. 

A  suggestion  that  a  public  hearing  be  held 
before  a  tentative  tract  selection  was  net 
adopted  since  there  is  ample  opportunity  for 
public  input  associated  with  the  Call  for  Nom¬ 
inations  and  Comments.  An  additional  hearing 
would  only  burden  the  process  without  yielding 
any  real  benefit. 

A  suggestion  that  was  not  adopted  was  that  a 
coordination  process  be  written  into  section 
3314  of  the  rulemaking.  The  language  calls  for 
consultation  with  other  agencies  that  is  de¬ 
signed  to  determine  priorities  and  will  vary 
with  each  tract  selection  process. 

In  connection  with  section  3314.2,  a  sugges¬ 
tion  was  made  that  the  term  "reasonable  econom¬ 
ic  production  unit"  be  defined.  The  term  is 
used  as  a  criterion  for  selecting  tracts  larger 
than  5760  acres.  This  decision  will  be  made 
on  a  sale  or  tract  basis. 

The  language  of  subpart  3315,  lease  sales, 
was  changed  in  several  instances  in  response  to 
a  number  of  comments.  The  titles  of  the  first 
two  sections  were  changed  to  more  accurately 
reflect  the  contents  of  the  sections. 

Several  comments  suggested  that  affected 
States  be  directly  involved  in  the  development 
of  lease  stipulations  and  conditions.  This 
suggestion  could  not  be  adopted  since  it  would 
add  another  layer  of  consultation  that  is  not 
warranted.  Affected  States  are  afforded  an 
opportunity  for  continuous  input  into  leasing 
decisions  through  the  intergovernmental  plan¬ 
ning  program.  Further,  State  agencies  are  con¬ 
sulted  while  mitigating  measures  are  being  de¬ 
veloped  during  the  environmental  analysis.  Af¬ 
fected  States  have  an  opportunity  to  submit 
written  comments  on  mitigating  measures  and  may 
give  testimony  at  hearings,  during  the  public 
comment  period.  Finally,  States  are  allowed  60 
days  to  comment  on  the  proposed  notice  of  rule, 
which  includes  mitigating  measures  as  part  of 
the  proposal. 

Suggestions  to  significantly  expand  or  re¬ 
strict  the  involvement  of  affected  States  and 
to  require  consultation  with  local  govern¬ 
ments,  the  industry  and  the  public,  go  beyond 
the  intent  of  the  Outer  Continental  Shelf  Lands 
Act,  as  amended,  and  could  not  be  accepted 
since  the  language  of  section  19  of  the  Act  is 
quite  specific  on  this  point.  For  example,  sug¬ 
gestions  made  to  require  the  Secretary  of  the 
Interior  to  give  the  same  weight  to  affected 
local  government  recommendations  as  to  those 
from  the  Governors  of  affected  States  could  not 
be  adopted  because  of  the  very  precise  wording 
of  section  19(c)  of  the  Act.  Similarly,  the 
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scope  of  the  recommendations  by  affected  States 
and  which  the  Secretary  typically  must  accept 
is  clearly  spelled  out  in  section  19(a)  of  the 
Act  and  cannot  be  expanded,  as  suggested,  to 
cover  comments  on  lease  stipulations.  This  is 
not  to  inply,  however,  that  Governors  or  any 
meirber  of  the  public  are  in  any  sense  prohibited 
from  commenting  on  any  part  of  the  proposed 
notice  or  that  any  such  comment  will  not  be 
given  due  consideration. 

Subsection  (a)  of  section  3315.1  has  been 
revised,  as  suggested,  to  define  "mitigating 
measures"  as  including  lease  stipulations  but 
does  not  spell  out  the  issues  which  the  stipu¬ 
lations  might  address,  e.g.,  geologic  hazards, 
etc.  These  issues  are  sale  or  tract  specific 
and  would  not  be  appropriately  the  subject  of 
a  rulemaking  that  covers  all  sales.  Another 
suggestion  on  this  section  was  that  industry  be 
contacted  to  discuss  the  development  of  partic¬ 
ularly  unusual  or  extreme  stipulations.  While 
this  suggestion  was  not  adopted,  it  was  felt 
to  have  merit  and  efforts  will  be  made  by  the 
Department  of  the  Interior,  when  appropriate, 
to  elicit  industry  involvement  in  the  develop¬ 
ment  of  stipulations  that  impose  substantial 
burdens  on  the  lessee. 

Another  suggestion  of  merit  that  was  not 
added  to  section  3315.1  of  the  rulemaking  dealt 
with  the  addition  of  a  sale  date  in  the  proposed 
notice.  While  this  is  an  item  that  is  not 
appropriately  included  in  a  rulemaking  there 
will  be  an  attempt  to  publish  a  tentative  sale 
date  as  part  of  the  proposed  notice  to  facili¬ 
tate  planning. 

A  new  subsection  (c)  added  to  section  3315.1 
outlines  the  publication  procedure  on  a  proposed 
notice  of  sale.  The  subsection  also  requires 
the  notice  to  be  sent  to  the  Governor  of  any 
affected  State  at  the  same  time  it  is  published 
in  the  Federal  Register.  This  subsection  was 
added  when  it  was  discovered  that  the  proposed 
rulemaking  failed  to  include  this  requirement. 

A  suggested  amendment  to  section  3315.2(b) 
was  adopted  by  the  addition  of  a  new  sentence 
to  expand  the  provision  relating  to  hew  a  de¬ 
termination  of  national  interest  will  be  made 
and  to  reemphasize  the  Department  of  the  In¬ 
terior's  commitment  to  developing  resources 
consistent  with  the  findings,  purposes  and 
policies  of  the  Outer  Continental  Shelf  Lands 
Act,  as  amended.  For  further  clarity,  subsec¬ 
tion  (b)  was  divided  into  two  parts,  with  the 
second  part  becoming  a  new  subsection  ( c ) .  A 
recommendation  to  require  the  secretary  to  re¬ 
spond  to  the  Governors'  recommendations  with¬ 
in  30  days  was  rejected  as  being  too  restric¬ 
tive. 

A  new  section  3315.3,  Department  of  Energy 
review  added  to  the  regulations  specifies  the 
review  process  with  the  Department  of  Energy. 
This  change  was  made  in  response  to  a  sugges¬ 
tion  that  pointed  out  the  importance  of  this 
mandated  review. 


Section  3315.4(b)  was  amended  by  the  addi¬ 
tion  of  a  sentence  pointing  out  that  the  sug¬ 
gested  formats  for  bidder  submissions  and  joint 
bidder's  statements  have  been  prepared  and 
added  to  Part  3300  as  appendices.  This  addi¬ 
tion  will  be  of  assistance  to  those  who  are 
required  to  file  the  documents.  A  cutoff  date 
for  the  use  of  multiple  bidding  submissions  for 
statistical  purposes  was  added  to  section  3315. 
4(e)  to  reflect  the  language  of  the  Outer  Con¬ 
tinental  Shelf  Lands  Act  Amendments.  The  need 
for  this  date  was  indicated  in  several  com¬ 
ments.  An  amendment  that  was  suggested  but 
not  adopted  was  a  request  that  the  procedures 
for  multiple  bidding  be  spelled  out  in  greater 
detail.  The  Department  of  the  Interior  will 
detail  the  procedures  for  use  of  the  multiple 
bidding  syscems  at  the  time  a  decision  is  made 
to  use  such  systems. 

Many  minor  wording  changes  to  sutpart  3316, 
Issuance  of  Leases,  were  made.  Most  of  these 
changes  were  recommended  in  the  comments  and 
are  designed  to  clarify  the  subpart.  One  major 
change  was  the  addition  of  a  sentence  to  section 
3316(b)  to  include  two  provisions  of  the  Outer 
Continental  Shelf  Lands  Act  Amendments  relating 
to  lease  term.  One  suggestion  to  provide  for  a 
10-year  lease  term  for  tracts  when  production 
technology  is  not  available  for  the  water  depths 
involved  was  not  accepted.  Rather  the  statutory 
language  was  retained  to  allow  the  determination 
of  the  need  for  a  longer  lease  term  to  be  made 
on  a  sale-by-sale  basis. 

A  number  of  comments  requested  that  the  ref¬ 
erence  to  diligence  requirements  in  section 
3316.4(i)  be  expanded  to  include  definitions, 
standards,  hearing  procedures,  etc.,  or  alter¬ 
natively,  be  deleted  until  such  definitions  and 
procedures  are  available.  While  the  expressed 
concerns  are  valid,  the  language  of  the  sub¬ 
section  was  not  changed.  The  subsection  neces¬ 
sarily  draws  the  attention  of  potential  bidders 
to  the  diligence  provisions  of  the  Act.  The 
establishment  of  diligence  requirements  and  the 
setting  of  production  rates  are  the  responsi¬ 
bility  of  the  Department  of  Energy.  The  U.  S. 
Geological  Survey  has  the  responsibility  for 
setting  deadlines  for  the  submission  of  explora¬ 
tion  and  development  plans,  requirements  which 
deal  with  diligence  in  the  broad  sense  of  the 
word.  The  U.  S.  Geological  Survey  has  already 
surfaced  exploration  and  development  plan  sub¬ 
mission  requirements  in  its  preposed  rulemak¬ 
ing,  30  CFR  250.34.  There  is  movement,  there¬ 
fore,  towards  more  precise  definitions  of  the 
responsibilities  of  lessees  to  actively  explore 
and  develop  offshore  leases. 

Several  comments  objected  to  the  possibility 
of  a  potential  bidder  receiving  a  notice  of  dis¬ 
qualification  just  prior  to  a  lease  sale  and 
wanted  a  30-  or  60-day  notice  period  to  be  in¬ 
cluded.  The  language  of  the  law  prohibits  sub¬ 
mission  of  bids  by  a  bidder  found  not  to  be 
diligent  on  other  leases,  without  mention  of  a 
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specific  period  for  notification  prior  to  a 
sale.  However,  in  practice,  it  is  reasonable  to 
expect  that  a  potential  bidder  would  have  ample 
notice  of  possible  disqualification  because  of 
the  statutory  requirement  for  notice  and  hear¬ 
ing.  No  change  was  made  in  the  rulemaking. 

Among  other  changes  to  section  3316.5  is  the 
rearrangement  of  provisions  to  more  closely 
follow  the  sequence  of  events  in  the  issuing  of 
leases.  A  suggestion  to  require  bidders  to 
submit  an  "add-on"  bid  to  determine  the  winning 
high  bid  in  case  of  a  tie  bid  was  not  adopted 
since  tie  bids  are  rare.  The  procedure  outlined 
is  sufficient  to  handle  the  problem.  Several 
coirments  objected  to  the  reduced  time  allowed 
for  execution  of  leases  and  payment  of  the  bal¬ 
ance  of  the  cost  bonus.  The  language  was  left 
to  stand.  The  benefits  to  the  Government  far 
outweigh  the  inconvenience  which  successful 
joint  bidders  might  experience  in  executing 
leases  within  the  fifteen  days  allowed.  Recom¬ 
mended  language  to  further  clarify  what  happens 
when  the  15th  day  coincides  with  a  holiday  or 
weekend  was  not  adopted  because  it  was  not 
needed.  Standard  practice  recognized  in  the 
Government  extends  a  deadline  that  falls  on  a 
holiday  or  weekend  to  the  next  working  day. 

Several  suggestions  on  section  3316. 5 (i),  re¬ 
numbered  (h),  to  require  the  payment  of  interest 
on  deposits  while  bids  are  being  considered 
were  not  accepted.  The  Outer  Continental  Shelf 
Lands  Act  Amendments  clearly  leaves  this  matter 
to  the  discretion  of  the  Secretary  of  the 
Interior.  However,  the  wording  was  changed  to 
make  interst  provisions  apply,  again  at  the 
discretion  of  the  Secretary,  in  cases  where 
sale  areas  are  withdrawn  or  restricted  before 
leases  are  issued.  The  Department  of  the  In¬ 
terior  is  presently  exploring,  in  consultation 
with  the  Treausry  Department,  procedures  to  pay 
interest  on  deposits. 

Several  comments  asked  what  would  happen  if 
the  Secretary  of  the  Interior  rejected  a  highest 
qualified  bid  upon  the  recommendation  of  the 
Attorney  General  after  the  antitrust  review  of 
the  bids.  This  is  a  difficult  question  because 
it  is  current  practice  to  hold  only  the  highest 
bids  and  return  all  others.  There  has  been  no 
need  to  hold  other  bids  because  to  date  there 
has  been  no  rejection  of  high  bids  because  of 
the  r ecorrmenda t ion  of  the  Attorney  General. 
However,  this  is  recognized  as  a  potential 
problem  area  and  there  may  be  a  need,  at  seme 
future  date,  to  change  current  practices  or  to 
amend  this  rulemaking  to  cover  this  specific 
situation. 

The  change  in  section  3317  of  the  proposed 
rulemaking  requiring  rental  payments  in  lieu  of 
minimum  royalties  was  intended  to  simplify  ac¬ 
counting  procedures  for  future  leases.  Many 
of  those  making  comments  stated  that  the  wording 
of  the  proposed  rulemaking  was  unclear  as  to 
when  the  new  provisions  would  apply.  Others 
pointed  out  that  there  would  be  seme  increased 


financial  burden  to  lessees  in  the  first  year 
of  production  since  royalties  could  not  be 
credited  against  production  royalties  as  could 
the  minimum  royalty  required  by  existing  leases. 
The  accounting  involved  to  negate  this  unintend¬ 
ed  result  and  make  rentals  creditable  against 
royalties  would  be  far  more  complicated  and 
troublesome  than  existing  procedures.  The  com¬ 
ments  indicate  that  the  proposed  change  in  the 
procedure  caused  confusion  and  could  create  ad¬ 
ditional  accounting  burdens,  contrary  to  the 
intent  of  the  change.  Therfore,  the  final  rule- 
making  will  contain  the  language  of  the  existing 
regulations  rather  than  the  language  of  the 
proposed  rulemaking. 

One  comment  recommended  that  subpart  3317  be 
expanded  to  deal  with  net  profit  shares  as  well 
as  rentals  and  royalties.  New  language  will  be 
added  to  the  subpart  after  a  new  profit  share 
bidding  system  has  been  developed  and  adept ed. 

A  comment  pointed  out  that  the  language  of 
section  3318.1(f)  was  ambiguous  and  needed  clar¬ 
ification.  The  section  was  changed  to  clarify 
that  the  filing  of  separate  bonds,  after  default 
on  the  $300,000  area  wide  bond,  would  meet  the 
bonding  requirements  for  those  leases  on  which 
the  new  separate  bonds  had  been  filed. 

Comments  on  subpart  3318  addressed  the  amount 
of  the  bond  and  the  rationale  for  requiring 
additional  bonding.  The  general  wording  of  the 
subpart  has  not  been  changed  since  it  covers 
all  situations,  including  particular  site  spe¬ 
cific  operating  conditions  where  additional 
bonding  might  be  warranted.  Situations  of  this 
type  can  be  best  handled  on  a  case-by-case 
basis  at  the  discretion  of  the  authorized  offi¬ 
cer  rather  than  through  requirements  in  regula¬ 
tions. 

Subpart  3319,  Assignments,  Transfers  and  Ex¬ 
tensions,  received  a  number  of  comments,  many 
of  which  were  adopted.  A  major  change  in  the 
subpart  was  the  addition  of  a  new  section 
3319.3,  which  spells  out  the  30-day  time  period 
allowed  for  Attorney  General  review  of  an  as¬ 
signment  or  transfer. 

A  number  of  comments  made  the  point  that 
operating  agreements  do  not  transfer  title  and 
should  not  be  subject  to  the  filing  requirement 
in  section  3319.2(a)(1).  The  wording  of  the 
section  was  changed  to  requie  "filing  of  oper¬ 
ating  rights"  which  do  affect  record  title 
and  which,  historically,  have  been  required  to 
be  filed.  Section  3319.2(a)(2)  was  changed  to 
require  that  any  document  not  required  to  be 
filed  by  this  rulemaking  must  be  accamapanied 
by  a  $25  fee  per  each  lease  affected  and  further 
to  authorize  the  authorized  officer  to  reject 
any  such  documents.  This  change  will  permit 
the  recovery  of  costs  related  to  the  recording 
of  unneessary  documents  and  allow  rejection  of 
those  documents  that  are  not,  in  the  opinion  of 
the  authorized  officer,  a  preper  part  of  the 
case  file. 

A  number  of  comments  noted  that  the  preposed 
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change  in  section  3319.4(b),  renumbered  3319.5 
(b)  in  the  final  rulemaking,  is  a  change  frcm 
current  practice  and  might  discourage  "farm- 
outs".  After  careful  review,  it  was  determined 
that  the  change  would  not  be  a  significant  dis¬ 
incentive  to  "farmouts".  The  provision  was  left 
to  stand  as  in  the  preposed  rule.  The  change 
is  consistent  with  Departmental  efforts  to  en¬ 
courage  prompt  and  efficient  development  as  re¬ 
quired  by  section  5(a)(7)  of  the  Act.  While 
segregations,  especially  those  near  the  end  of 
the  primary  term,  would  be  discouraged,  a  new 
subsection  (c)  was  added  to  protect  the  small 
number  of  existing  segregated  leases. 

It  was  suggested  that  the  wording  of  30  CFR 
250.35  be  incorporated  in  section  3319.5,  re¬ 
numbered  section  3319.6  of  the  final  rule- 
making  rather  than  referred  to  in  the  section. 
The  reference  to  this  section  of  title  30  of 
the  Code  of  Federal  Regulations  is  adequate  for 
this  rulemaking  and  the  suggestion  was  not 
adopted.  Another  suggestion  that  the  phrase 
"any  officially  designated  subdivision"  be  de¬ 
fined  was  not  adopted.  This  phrase  has  been  in 
in  the  regulations  on  this  subject  for  a  number 
of  years  and  has  not  caused  confusion  indicating 
that  this  term  of  art  is  well  understood  in  the 
industry  and  does  not  need  to  be  defined. 

Several  comments  suggested  that  the  word  "ac¬ 
crued"  be  deleted  from  section  3320.1,  as  a 
modifier  of  the  phrase  "rentals  and  royalties" 
since  rentals  are  payable  in  advance.  While 
it  is  true  that  rentals  and  royalties  are 
normally  payable  in  advance  and  would  not  ac¬ 
crue,  rentals  not  paid  on  time  do  accrue  and 
are  due  before  relinquishment  takes  effect. 
Therefore,  the  wording  of  the  section  was  left 
essentially  intact  with  only  minor  editorial 
changes  to  make  the  section  clearer. 

One  comment  asked  that  the  phrase  "at  the 
option  of  the  lessee"  be  inserted  in  that 
portion  of  section  3320.1  that  requires  the 
removal  or  conditioning  of  all  platforms  and 
other  facilities  upon  relinquishment.  This 
suggestion  was  not  adopted.  The  section  does 
not  impose  any  unreasonable  burden  on  the  les¬ 
see  and  retains  the  flexibility  needed  by  the 
Director,  U.  S.  Geological  Survey,  to  determine 
the  best  means  of  protecting  the  environment. 
Further,  the  language  parallels  that  of  30  CFR 
250. 

A  number  of  comments  requested  that  section 
3320.2(d)  be  amended  to  include  all  of  the 
various  conditions  under  which  lease  cancella¬ 
tion  can  occur.  It  is  true  that  the  language 
of  the  proposed  rulemaking  did  not  make  refer¬ 
ence  to  the  five-year  suspension  period  or  in¬ 
corporate  all  of  the  conditions  for  cancella¬ 
tion  or  fair  value  considerations,  etc.  The 
section  was  amended  to  delete  all  the  proce¬ 
dural  references  and  to  include  a  cross-refer¬ 
ence  to  30  CFR  250  which  deals  at  length  with 
this  subject. 

One  comment  suggested  that  the  language  of 


the  rulemaking  be  greatly  expanded  to  detail 
the  procedures  and  conditions  under  which  the 
Bureau  of  Land  Management  would  notify  the  U.S. 
Geological  Survey  and  the  Secretary  of  the  In¬ 
terior  of  the  potential  threats  which  might 
warrant  cancellation.  This  suggestion  was  not 
adopted  because  these  internal  proedures,  e.g., 
consultation  among  bureaus  of  the  Department  of 
the  Interior,  are  covered  by  Secretarial  Order 
2974,  and  are  not  appropriate  for  inclusion  in 
a  rulemaking. 

Many  comments  were  made  on  the  timing  and  use 
of  the  studies  described  in  section  3331.  Most 
of  the  re  ccmmenda  t  ions  were  accommodated 
through  the  inclusion  of  the  new  policy  sec¬ 
tion,  3300.0-2  and  by  changes  in  the  wording 
of  section  3331. 

The  new  policy  section  included  in  this  rule- 
making  states  that  the  Secretary  of  the  Interior 
shall  use  available  environmental  data  in  making 
decisions,  i.e.,  for  all  decisions  at  all  stages 
of  the  lengthy  leasing  and  lease  management 
process.  The  new  policy  section  reemphasizes 
the  commitment  of  the  Department  of  the  Interior 
and  the  Bureau  of  Land  Management  to  use  such 
data.  This  commitment  is  further  strengthened 
by  the  addition  of  a  recommended  phrase  to 
section  3331.1(e)  that  specifies  that  the  stud¬ 
ies  program  is  designed  to  provide  information 
in  a  form  and  "in  a  timeframe"  that  can  be 
used  in  decisionmaking.  These  changes  should 
remove  any  lingering  doubt  about  the  use  of 
environmental  data  for  decisionmaking. 

The  Outer  Continental  Shelf  Lands  Act  Amend¬ 
ments  specify  a  deadline  of  six  months  prior  to 
a  sale  for  the  initiation  of  studies.  The 
language  of  the  rulemaking  mirrors  that  require¬ 
ment.  It  is  emphasized  that  this  does  not 
preclude  the  use  of  data  collected  earlier  in 
the  decisionmaking  process,  nor  does  it  preclude 
starting  studies  much  earlier, including  studies 
in  areas  not  identified  in  the  five-year  leasing 
program,  subject,  of  course,  to  budgetary  and 
management  constraints. 

Specific  starting  times  for  studies  (other 
than  the  six-month  statutory  requirement),  were 
purposely  not  addressed  in  the  rulemaking  in 
order  to  allow  the  necessary  flexibility  to 
tailor  the  design  of  the  studies  program  to 
make  relevant  data  available  in  time  to  influ¬ 
ence  decisions.  The  time  for  initiation  of 
studies  was  left  flexible  rather  than  set  by 
this  rulemaking  to  a  specific  term,  as  was 
recommended  in  several  comments. 

There  were  a  number  of  comments  that  suggested 
the  listing  of  the  specific  statutory  require¬ 
ments  of  section  20(a)(3)  of  the  Outer  Conti¬ 
nental  Shelf  Lands  Act,  as  amended,  with  regard 
to  what  subjects  are  to  be  studied,  e.g.,  the 
introduction  of  drilling  muds  or  the  laying  of 
pipe.  These  suggestions  were  adopted  by  the 
addition  of  a  sentence  to  section  3331.1(a) 
dealing  with  the  focus  of  the  predictive  stud¬ 
ies  to  be  carried  out.  However,  the  phrase 
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"environmental  inpacts  of  pollutants  intro¬ 
duced  into  the  environments"  was  used  in  place 
of  the  more  restrictive  language  of  the  Amend¬ 
ments  that  does  not  provide  an  all-inclusive 
list  of  potential  inpacts.  The  broader  language 
adopted  for  the  final  rulemaking  allows,  for 
exanple,  the  study  of  the  effects  of  air  pol¬ 
lution,  as  well  as  the  inpacts  on  marine  biota 
of  chronic  or  acute  oil  spills  and  drilling 
muds  and  fluids  mentioned  in  the  Act. 

The  phrase  "if  appropriate "  was  deleted  from 
the  last  sentence  of  section  3331.1(d)  as  rec¬ 
ommended  in  the  comments.  The  purpose  of  the 
modifier  was  to  indicate  that  the  results  of 
the  studies  would  be  used  to  inprove  mitigat¬ 
ing  measures  only  when  the  findings  of  the 
studies  recommended  such  changes.  The  phrase 
was  misleading  and  redundant  and  was  dropped. 

There  was  a  recorrmendation  to  specify  all  the 
decision  points  in  the  leasing  and  resource 
management  processes.  This  was  not  considered 
appropriate  for  inclusion  in  the  rulemaking 
since  many  of  the  events  and  documents  gener¬ 
ated  in  the  studies  program  are  parts  of  in¬ 
ternal  processes  which  can  vary  over  time  ac¬ 
cording  to  a  particular  sale  and  the  issues 
involved. 

The  addition  of  a  separate  sentence  to  section 
3331.1(a)  dealing  specifically  with  predictive 
studies  also  points  up  the  Department  of  the 
Interior's  conmitment  to  such  studies  and  to 
the  move  away  from  the  baseline  studies  ap¬ 
proach.  Several  of  the  comments  stated  that 
the  language  of  the  proposed  rulemaking  did  not 
place  enough  emphasis  on  the  need  for  predic¬ 
tive  studies. 

Several  recommended  wording  changes  to  sec¬ 
tion  3331  were  not  adopted  because  they  added 
unneeded  language  that  lengthened  the  rulemak¬ 
ing  without  adding  any  substance.  There  was, 
for  example,  a  suggestion  to  reword  the  first 
sentence  of  section  3331.1(a)  to  read  ".  .  .im¬ 
pacts  on  the  human,  marine  and  coastal  environ¬ 
ments  of  the  outer  continental  shelf  and  coastal 
areas  which  may  be  affected  by  OCS  oil  and  gas 
activities .  .  . "  This  change  was  not  adopted 
as  the  environments  listed  in  the  suggestion 
and  the  text  of  the  rulemaking  include  the  OCS 
and  the  coastal  areas  by  definition.  Another 
suggestion  on  this  section  wanted  studies  sent 
to  affected  States.  The  availability  of  studies 
is  fully  covered  by  section  3300.2  and  does  not 
need  to  be  provided  for  here.  Finally,  there 
was  a  suggestion  to  list  the  types  of  inpacts 
and  the  types  of  resources  to  be  studied.  This 
suggestion  was  not  adopted  in  that  the  general 
language  of  the  section  allows  study  of  all 
impacts  and  all  resources  in  all  areas.  The 
rulemaking  already  contains  one  listing  of  re¬ 
source  areas,  section  3313.1(b),  which  is  suf¬ 
ficient. 

In  subpart  3340,  new  section  3340.0-1,  pur¬ 
pose,  and  secrtion  3340.0-2,  policy,  have  been 
added  to  expand  on  the  purpose  of  the  rulemak¬ 


ing,  to  draw  attention  to  the  compliance  re¬ 
quirements  of  other  affected  Federal  agencies, 
and  to  spell  out  the  Department  of  the  Inter¬ 
ior's  policy  of  engaging  in  advance  transpor¬ 
tation  planning  through  programs  designed  to  in¬ 
volve  affected  parties.  These  two  new  sections 
were  added  in  response  to  a  number  of  comments 
on  these  subjects. 

One  comment  proposed  an  expanded  definition 
section  to  clarify  the  classification  of  pipe¬ 
lines  and  the  corresponding  division  of  respon¬ 
sibilities  between  the  Bureau  of  Land  Management 
and  the  U.  S.  Geological  Survey  for  granting 
rights-of-way,  easements  and  permits  on  the 
Outer  Continental  Shelf  Lands.  Even  though  the 
suggestion  was  not  adopted,  it  did  focus  on  an 
issue  of  concern.  The  growth  of  the  offshore 
pipeline  network  requires  a  careful  lock  at 
jurisdictional  questions  and  an  evaluation  of 
the  effects  on  existing  and  future  operations 
which  could  result  from  any  change  in  defini¬ 
tions.  The  Depatment  of  the  Interior  is  pres¬ 
ently  considering  the  pipeline  jurisdiction 
questions. 

One  comment  recommended  a  change  in  section 
3340.1(a)  providing  that  maximum  environmental 
protection  be  achieved  by  utilization  of  the 
best  available  and  safest  technologies  (BAST). 
While  section  5(e)  of  the  Outer  Continental 
Shelf  Lands  Act,  as  amended,  is  phrased  that 
way,  the  comment  was  not  adopted.  The  intent 
of  this  section  is  to  give  the  authorized 
officer  sufficient  discretion  to  assure  maximum 
environmental  protection  as  required  by  the  Act 
under  varying  circumstances.  Environmental 
stipulations  may  be  required  which  are  not 
related  to  technology.  One  comment  pointed 
out  that  the  word  "Maximum"  was  not  shown  to 
modify  environmental  protection  in  the  proposed 
rulemaking  as  it  appears  in  section  5(e)  of  the 
Outer  Contienntal  Shelf  Lands  Act,  as  amended. 
The  word  has  been  restored  to  the  section  in 
the  final  rulemaking.  However,  the  phrase 
"which  the  Secretary  determines  to  be  econom¬ 
ically  feasible"  was  not  deleted  as  a  test  for 
BAST  as  was  recommended  by  one  comment,  since 
section  21  of  the  Act,  which  deals  with  safety 
regulations,  includes  such  a  qualifier  of  the 
use  of  BAST.  Because  of  this  inclusion  in  the 
Act,  the  qualifier  was  retained  in  the  final 
rulemaking  wherever  there  is  a  reference  to 
BAST. 

Several  comments  requested  a  cross-reference 
to  the  U.  S.  Geological  Survey  regulations  be 
added  to  section  3340.1(a)(1)  which  mentions 
BAST.  This  request  was  not  accepted  since  the 
U.  S.  Geological  Survey  has  not  at  this  time 
completed  its  rulemaking  on  this  subject. 

One  comment  noted  that  section  3340.1(a)(1) 
should  require  the  use  of  common  pipelines 
wherever  possible.  This  was  not  adopted  as  it 
was  felt  that  the  decision  as  to  whether  to  re¬ 
quire  common  pipelines  should  be  made  on  a  case- 
by-case  basis  after  examining  the  facts  rather 
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than  having  it  mandated  in  every  instance  by 
regulation.  The  rulemaking  allows  the  autho¬ 
rized  officer  to  require  the  use  of  a  common 
pipeline  as  part  of  the  application  approval 
process . 

Several  comments  sought  the  deletion  of  the 
reference  in  section  3340.1(a)(4)  to  rights-of- 
way  within  boundaries  of  areas  designated  for 
pipelines.  This  suggestion  has  been  adopted. 
The  intergovernmental  planning  program  provides 
an  appropriate  and  flexible  mechanism  for  desig¬ 
nating  transportation  routes. 

Several  camnents  requested  section  3340.1(a) 
(1)  be  changed  to  give  preference  to  the  rights 
of  the  initial  or  prior  right-of-way  grant  over 
those  of  all  subsequent  grants.  This  was  not 
adopted  since  the  language  of  the  section  is 
consistent  with  the  nature  of  the  grant  from 
the  United  States ,  i .  e . ,  it  is  a  limited  grant 
for  a  limited  purpose.  Safety  and  protection 
of  the  environment  will  be  considerations  that 
are  essential  ingredients  of  the  authorized  of¬ 
ficer’s  decision.  The  authorized  officer  is 
given  flexibility  to  quickly  and  equitably  re¬ 
solve  conflicts  between  an  applicant  and  the 
holders  of  existing  grants  by  the  removal  of 
the  protest  provisions  in  section  3340. 2-1 (e) 
(1).  The  procedures  provided  by  the  rulemaking 
are  adequate  to  protect  the  legitimate  rights 
of  prior  holders. 

A  question  was  raised  in  the  carmnents  on  the 
applicability  of  the  n&v  rental  rates  provided 
for  in  the  proposed  rulemaking.  It  is  intended 
that  the  rental  rates  will  apply  to  all  rights- 
of-way,  existing  and  new. 

One  comment  noted  that  section  3340.1(a)(6) 
of  the  proposed  rulemaking  greatly  expanded 
the  provisions  of  the  existing  regulation  deal¬ 
ing  with  the  requirements  for  revocation  or 
termination  of  a  grant.  The  comment  suggested 
cross-referencing  Department  of  Transportation 
regulations  on  this  subject  rather  than  listing 
requirements  as  was  done  in  the  proposed  rule- 
making.  This  suggestion  was  not  adopted  because 
the  Bureau  of  Land  Management,  as  the  permit¬ 
ting  agency,  needs  to  have  its  own  authority 
to  enforce  practices  it  deems  necessary  for 
maximum  environmental  protection  required  under 
the  law. 

A  comment  suggested  that  the  discretionary 
authority  given  the  authorized  officer  be  re¬ 
stricted  to  allow  suspension  only  for  and  dur¬ 
ing  an  emergency  which  would  result  in  serious, 
irreparable  or  immediate  harm.  This  suggestion 
was  not  adopted.  The  rulemaking  is  in  compli¬ 
ance  with  the  broad  language  of  the  Outer  Con¬ 
tinental  Shelf  Lands  Act,  as  amended,  which  al¬ 
lows  suspension  if  there  is  a  threat  of  harm. 
The  language  of  section  3340.1(a)(7)  was  amend¬ 
ed  to  include  authority  for  suspension  of  oper¬ 
ations  in  cases  where  there  is  a  threat  of  ser¬ 
ious  harm. 

A  comment  requesting  section  3340.1(a)(7)  be 
changed  to  allow  Federal  and  State  agency  input 


to  the  determination  of  whether  to  suspend 
operations  was  adopted.  However,  a  comment, 
suggesting  the  addition  of  provisions  for 
State  involvement  in  all  the  procedures  cov¬ 
ered  by  section  3340.1  was  not  adopted  because 
it  would  be  redundant.  State  involvement  and 
the  consistency  of  the  application  with  ap¬ 
proved  coastal  zone  management  plans  are  al¬ 
ready  covered  at  length  in  sections  3340.2-2 
(c)  and  (d). 

Another  coiment  suggested  that  section  3340.1 
(a)(7)  include  a  cross-reference  to  the  U.  S. 
Geological  Survey  suspension  and  cancellation 
provisions.  This  was  not  accepted  because  it. 
would  be  inappropriate  to  cross-reference  these 
provisions  that  deal  with  subjects  other  than 
pipelines.  However,  the  section  has  been  ex¬ 
panded  considerably  to  address  seme  of  the  con¬ 
ditions  under  which  suspension  and  cancella¬ 
tion  might  occur  and  to  provide  public  input 
into  the  determination  to  cancel  or  suspend 
operations. 

The  wording  of  action  3340.1(a)(8)  was  ques¬ 
tioned  in  the  comments.  One  change  made  was 
the  deletion  of  the  term  "project"  and  the  in¬ 
sertion  of  the  term  "pipeline"  to  make  the  sec¬ 
tion  more  precise.  However,  the  section  was 
not  expanded  to  further  define  the  phrase  "un¬ 
reasonable  obstruction  to  fishing  and  shipping 
operations".  The  rulemaking  will  allow  the  de¬ 
termination  of  what  constitutes  an  unreasonable 
obstruction  on  a  case-by-case  basis.  It  does 
not  set  a  rigid  definition  of  what  constitutes 
an  unreasonable  obstruction  that  fits  all  sit¬ 
uations  . 

There  was  a  suggestion  to  require  continuous 
monitoring  of  pipeline  operations  by  the  Bureau 
of  Land  Management  as  part  of  section  3340.1(a) 
(8).  This  provision  was  not  considered  neces¬ 
sary  because  the  U.  S.  Coast  Guard  and  the  U.  S. 
Geological  Survey  already  monitor  pipelines 
on  a  continuing  basis.  Should  a  leak  be  found, 
the  various  emergency  provisions  would  come 
into  effect.  Should  damage  result  from  the 
leak,  the  Outer  Continental  Shelf  Lands  Act,  as 
amended,  provides  several  funds  for  clean-up 
and  compensation .  Since  all  of  these  provisions 
are  covered  by  other  regulations  and  other 
sections  of  this  rulemaking,  it  was  decided  not 
to  repeat  the  provisions  in  this  section. 

There  was  a  suggestion  to  exempt  common  car¬ 
riers  from  the  requirements  of  section  3340.1 
(a)(9)  to  furnish  the  authorized  officer  with 
copies  of  contracts  for  transportation.  This 
suggestion  was  not  adopted  since  it  is  the 
intent  of  the  section  to  obtain  needed  informa¬ 
tion  only  upon  request. 

There  were  several  recornnendations  to  amend 
section  3340.1(a) (10)  to  specifically  exenpt 
camon  carrier  oil  pipelines  from  the  require¬ 
ments  to  purchase  crude  oil.  The  language  of 
the  section  parallels  the  language  of  the  Outer 
Continental  Shelf  Lands  Act,  as  amended,  and 
has  not  been  changed.  The  section  is  phrased 
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as  an  either/or  provision  and  should  not  cause 
any  operational  problems.  A  primary  intent  of 
this  section  is  to  draw  attention  to  the  author¬ 
ity  of  the  Federal  Energy  Regulatory  Commission 
to  regulate  common  carriers  on  the  OCS. 

A  sentence  was  added  to  section  3340.1(c) 
that  authorized  tenporary  cessation  of  use  for 
proper  maintenance  when  a  pipeline  segment  be¬ 
comes  corroded  or  otherwise  worn  and  needs  re¬ 
placing.  This  provision  is  needed  to  cover  this 
specific  situation. 

A  recomnendation  was  made  that  emphasis  be 
given  State  involvement  in  the  granting  process 
by  requiring  that  a  aqpy  of  the  application 
required  by  section  3340.2-1  be  furnished  an 
affected  State.  This  recommendation  was  not 
adopted  since  sections  3 340. 2-2 (c)  and  (d)  and 
the  policy  of  involving  States  through  the  in¬ 
tergovernmental  planning  program  already  give 
adequate  opportunity  for  an  affected  State  to 
be  a  part  of  the  process.  A  related  suggestion 
to  make  approval  of  an  application  dependent 
upon  compliance  with  State  law  and  regulations 
was  not  accepted.  The  provisions  of  sections 

3340. 2- 2 (c)  and  (d)  describe  and  require  in¬ 
volvement  by  an  affected  State  in  the  approval 
of  any  grant  that  will  subsequently  cross  or 
affect  the  coastal  zone  of  a  State. 

The  map  scale  notation  in  section  3340. 2-1 (b) 
(1)  was  inadequate  in  the  proposed  rulemaking 
and  has  been  corrected  in  the  final  rulemaking 
to  make  it  clear  that  the  map  scale  is  to  be  1 
inch  to  4,000  feet. 

A  comment  was  received  that  recommended  dele¬ 
tion  of  the  requirement  to  specify  the  diameter 
of  the  pipeline  in  the  application.  This  recom¬ 
mendation  was  not  adopted  because  a  considerable 
amount  of  detail  is  required  to  properly  eval¬ 
uate  an  application  and  clear  it  through  the 
many  approving  agencies.  Further,  if  the  es¬ 
timate  of  the  diameter  of  the  pipeline  is  in¬ 
correct  or  is  revised  an  amended  application 
can  be  filed. 

One  of  the  comments  suggested  that  the  ap¬ 
plication  shew  the  complete  route  of  the  pro¬ 
posed  pipeline,  through  State  as  well  as  Fed¬ 
eral  lands.  This  suggestion  was  adepted  and 
section  3340. 2-1 (b) (4)  has  been  amended  to  re¬ 
flect  the  change. 

One  of  the  comments  suggested  that  the  appli¬ 
cation  map  shew  geologic  features  which  might 
affect  construction  and  eperation.  This  sug¬ 
gestion  was  not  adopted  since  it  is  already  a 
part  of  the  detailed  instructions  for  filing  an 
application.  In  addition  to  the  map  accompany¬ 
ing  the  application  described  in  section  3340.2 
-1(b),  the  applicant  must  submit  other  maps 
showing  geologic  hazards,  locations  of  archeo¬ 
logical  resources,  etc. 

A  comment  noted  that  the  warding  of  section 

3340. 2- 1 (e) (2)  was  ambiguous  as  to  when  and  hew 
"safety,  environmental  and  economic  factors" 
would  be  considered  in  approving  or  denying  an 
application.  The  placing  of  this  phrase  is 


confusing  and  more  properly  belongs  in  the 
section  3340.2-2  which  deals  with  approval  ac¬ 
tion  and,  in  fact,  is  already  incorporated  by 
reference  in  section  3340. 2-2 (a).  The  last 
sentence  of  this  section  which  deals  with  the 
decision  on  the  application  was  also  moved  to 
the  approval  section  for  clarity.  In  connec¬ 
tion  with  moving  language  from  section  3340.2- 
1  to  section  3340.2-2,  it  was  decided  to  re¬ 
arrange  section  3340.2-2  so  that  the  approval 
action  follows  a  natural  sequence  in  the  final 
rulemaking,  making  the  whole  process  clearer. 

One  comment  objected  to  the  use  of  the  word 
"may"  in  section  3340. 2-2 (a)  as  it  applies  to 
the  actions,  consultation  efforts,  etc.,  car¬ 
ried  on  by  the  authorized  officer  in  consider¬ 
ing  an  application.  The  wording  has  not  changed 
since  the  conditions  and  issues  involved  vary 
greatly  among  applications  and  need  to  be  han¬ 
dled  on  a  case-by-case  basis.  The  use  of  the 
word  "shall"  would  require  State  and  Federal 
consultation,  public  hearings,  etc.,  for  every 
application,  even  though  analysis  might  in¬ 
dicate  no  environmental  or  other  concerns  suf¬ 
ficient  to  warrant  such  commitments  of  time  and 
effort. 

A  recommendation  was  made  that  the  Director 
prepare  an  environmental  assessment  before  ap¬ 
proving  a  grant  for  pipeline  right-of-way.  This 
recommendation  was  adopted  but  the  balance  of 
the  recommendation  which  suggested  referencing 
the  National  Environmental  Policy  Act  and  the 
Coastal  Zone  Management  Act  and  spelling  out 
the  focus  of  such  an  assessment  was  not  adopted. 
The  phrase  "in  accordance  with  applicable  poli¬ 
cies  and  guidelines"  is  an  adequate  statement  of 
the  requirements  governing  the  preparation  of 
the  environmental  assessment  and  no  further 
change  is  needed. 

Reference  to  the  intergovernmental  planning 
program  has  been  added  to  the  newly  numbered 
section  3340. 2-2 (a)  as  suggested  in  a  number  of 
comments.  The  addition  of  the  reference  serves 
to  reemphasize  the  Department  of  the  Interior's 
commitment  to  involve  the  affected  States  in 
policy  and  planning  decisions.  The  addition 
also  addresses  the  request  of  one  State  that  it 
be  involved  in  the  annual  review  of  rights-of- 
way  grants.  The  intergovernmental  planning 
program  will  provide  an  adequate  vehicle  for 
continuous  input  by  the  States. 

One  comment  characterized  the  consistency 
provisions  of  section  3340. 2-2 (d)  as  "a  weak 
attempt  to  circumvent  the  intent  of  the  Coastal 
Zone  Management  Act."  The  consistency  provi¬ 
sions  refer  to  the  intergovernmental  planning 
program  and  require  that  the  entire  pipeline  be 
described  so  it  can  be  reviewed.  An  affected 
State  will  have  early  and  ample  opportunity  to 
evaluate  the  right-of-way  proposal  in  terms  of 
consistency  with  its  coastal  zone  plan.  Fur¬ 
ther,  the  U.  S.  Geological  Survey  regulations 
deal  with  gathering  lines  normally  described 
in  development  and  production  plans.  A  major 
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pipeline  can  proceed  only  through  the  granting 
of  a  right-of-way  covered  ty  an  application 
filed  with  the  Bureau  of  Land  Management.  A 
consistency  determination  is  made  only  When  a 
pipeline  comes  ashore  or  if  a  pipeline  applica¬ 
tion  is  submitted  as  part  of  a  development  or 
production  plan. 

One  comment  suggested  that  the  authorized 
officer  be  required  to  approve  any  application 
for  a  grant  found  to  be  in  compliance  with  all 
pertinent  law  and  regulations.  The  approval 
language  of  the  rulemaking  is  consistent  with 
the  provisions  of  the  Outer  Continental  Shelf 
Lands  Act,  as  amended,  in  that  it  allows  discre¬ 
tion  for  approving  grants  for  pipeline  rights- 
of-way.  For  this  reason,  the  suggestion  was 
not  adopted. 

The  section  covering  construction  procedure 
has  been  renumbered  3340.3  in  the  final  rule- 
making.  Che  comment  suggested  that  the  word 
"significant"  be  added  in  section  3340.3(b)  to 
modify  the  changes  in  conditions  Which  may  be 
grounds  for  altering  the  grant.  The  suggestion 
was  adopted. 

It  was  suggested  in  one  of  the  comments  that 
the  requirements  to  "construct  the  pipeline 
within  5  years"  be  expanded  to  avoid  the  un¬ 
likely  situation  Where  a  grant  would  be  for¬ 
feited  at  the  end  of  the  fifth  year  if  the  pipe¬ 
line  was  not  quite  finished.  The  wording  has 
not  been  changed  because  this  provision  has 
never  caused  any  operational  problems  and  should 
not  in  the  future. 

A  suggestion  was  received  to  limit  abandon¬ 
ment  requirements  to  those  specified  in  section 
3340.1(a)(6).  Section  3340.5  has  been  revised 
to  reference  the  earlier  section. 

Several  comments  objected  to  the  provisions 
in  section  3340.6  requiring  prior  approval  of  a 
change  in  the  use  or  flew  of  a  pipeline  covered 
ty  a  grant.  The  requirement  has  not  been 
changed  because  the  information  is  needed  if 
the  authorized  officer  is  to  be  able  to  carry 
out  responsibilities  under  the  law  and  regula¬ 
tions. 

One  comment  questioned  the  authority  of  the 
Secretary  of  the  Interior  to  require  bonding 
for  pipeline  right-of-way  grants.  While  there 
is  no  express  authority  in  the  Outer  Continen¬ 
tal  Shelf  Lands  Act,  as  amended,  requiring  bond¬ 
ing,  the  general  grant  of  authority  in  section 
5(e)  of  the  Act  allcwing  the  Secretary  to  issue 
appropriate  regulations  is  the  basis  for  the 
bonding  requirement.  Without  the  protection 
afforded  ty  bonding,  it  is  questionable  that 
the  Secretary  of  the  Interior  could  adequately 
carry  out  his  responsibilities  to  manage  the 
resources  and  protect  the  environments  of  the 
Outer  Continental  Shelf.  Several  comments 
questioned  Whether  it  was  the  intent  of  the 
rulemaking  to  require  separate  bonds  for  a 
lease  and  a  pipeline  right-of-way  grant.  That 
is  the  intent  of  the  rulemaking.  The  rulemak¬ 
ing  also  requires  the  posting  of  a  bond  for 


existing  rights-of-way  not  presently  bonded. 

The  provisions  for  reimbursement  of  costs 
contained  in  section  3340.8  have  been  deleted 
from  the  final  rulemaking.  This  very  compli¬ 
cated  issue  needs  further  study  before  a  final 
decision  is  made  on  hew  cost  recovery  will  be 
applied  to  the  outer  continental  shelf.  If  it 
is  decided  that  cost  recovery  should  be  applied, 
the  regulations  of  this  part  will  be  amended. 

Editorial  changes  and  corrections  have  been 
made  throughout  the  rulemaking  as  necessary. 

The  principal  authors  of  this  final  rule- 
making  are  William  J.  Quinn,  Division  of  Min¬ 
erals  Program  Development  and  Analysis,  Hans  L. 
Larsen  and  Chris  Oynes,  Division  of  Mineral  Re¬ 
sources,  Robert  C.  Bruce,  Office  of  Legislation 
and  Regulatory  Management,  all  of  the  Bureau  of 
Land  Management,  and  Sandra  E.  Seim,  staff  as¬ 
sistant  to  the  Assistant  Secretary  for  Land  and 
Water  Resources. 

It  is  hereby  determined  that  the  publication 
of  this  document  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the  human 
environment  and  that  no  detailed  statement  pur¬ 
suant  to  section  102.2(2)  (C)  of  the  National  En¬ 
vironmental  Policy  Act  of  1969  (42  U.S.C.  4332 
(2 ) (C) )  is  required. 

The  Department  of  the  Interior  has  determined 
that  this  document  is  not  a  significant  regula¬ 
tory  action  requiring  the  preparation  of  a  regu¬ 
latory  analysis  under  Executive  Order  12044  and 
43  CFR  Part  14. 

Under  the  authority  of  the  Outer  Continental 
Shelf  Lands  Act,  as  amended  (43  U.S.C.  1331  et. 
seg. ),  Part  3300,  Group  3300,  Subchapter  C,  and 
Part  2880,  Subchapter  B,  Chapter  II,  Title  43 
of  the  Code  of  Federal  Regulations  are  amended 
as  set  forth  be  lew. 

GUY  R.  MARTIN, 

Assistant  Secretary  of  the  Interior 
JUNE  25,  1979 
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2.  Regulations,  43  CFR  3300,  Outer  Con¬ 
tinental  Shelf  Minerals  and  Rights-of-Way  Man¬ 
agement  Title  43  CFR,  revised  as  of  October  1, 

1979,  amended  by:  45  FR  69174-75,  October  17, 

1980. 
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AUTHORITY:  43  U.S.C.  1331  et  seq. 


SOURCE:  44  FR  38276,  June  29,  1979,  unless 
otherwise  noted. 

Subpart  3300 — Outer  Continental  Shelf  Mineral 
and  Rights-of-way  Management , 

General 

§  3300.0-1  Purpose. 

The  purpose  of  these  regulations  is  to  estab¬ 
lish  the  procedures  under  which  the  Secretary 
of  the  Interior  will  exercise  the  authority 
granted  to  administer  a  leasing  program  for  min¬ 
erals  and  grant  rights-of-way  on  the  submerged 
lands  of  the  Outer  Continental  Shelf. 

§  3300.0-2  Policy. 

The  management  of  Outer  Continental  Shelf  re¬ 
sources  is  to  be  conducted  in  accordance  with 
the  findings,  purposes  and  policy  directions 
provided  by  the  Outer  Continental  Shelf  Lands 
Act  Amendments  of  1978  (43  U.S.C.  1332,  1801, 
1802),  and  other  Executive,  legislative  judi¬ 
cial  and  Departmental  guidance.  The  Secretary 
of  the  Interior  shall  consider  available  envi¬ 
ronmental  information  in  making  decisions  af¬ 
fecting  Outer  Continental  Shelf  resources. 

§  3300 . 0-3  Authority. 

The  Outer  Continental  Shelf  Lands  Act  as 
amended,  (43  U.S.C.  §  1331  et  seq. )  authorizes 
the  Secreary  of  the  Interior  to  issue,  on  a 
conpetitive  basis,  leases  for  oil  and  gas,  sul¬ 
phur,  geopressured-geothermal  and  associated 
resources,  and  other  minerals  in  submerged 
lands  of  the  Outer  Continental  Shelf.  The  Act 
authorizes  the  Secretary  of  the  Interior  to 
grant  rights-of-way  through  the  submerged  lands 
of  the  Outer  Continental  Shelf.  The  Energy 
Policy  and  Conservation  Act  of  1975  (42  U.S.C. 
6213),  prohibits  joint  bidding  by  major  oil  and 
gas  producers. 

§  3300 . 0-5  Definitions . 

As  used  in  this  part,  the  term: 

(a)  "Act"  refers  to  the  Outer  Continental 
Shelf  Lands  Act  of  August  7,  1953  (43  U.S.C. 
1331  et  seq. )  as  amended. 

(b)  "Director"  means  the  Director,  Bureau  of 
Land  Management. 

(c)  "OCS"  means  the  Outer  Continental  Shelf, 
as  that  term  is  defined  in  43  U.S.C.  1331(a). 

(d)  "Secretary"  means  the  Secretary  of  the 


Interior. 

(e)  "Bureau"  means  the  Bureau  of  Land  Man¬ 
agement. 

(f)  "Coastal  zone"  means  the  coastal  waters 
(including  the  lands  therein  and  thereunder) 
and  the  adjacent  shorelands  (including  the  wa¬ 
ters  therein  and  thereunder),  strongly  influ¬ 
enced  by  each  other  and  in  proximity  to  the 
shorelines  of  the  several  coastal  States,  and 
includes  islands,  transition  and  intertidal 
areas,  salt  marshes,  wetlands,  and  beaches , 
which  zone  extends  seaward  to  the  outer  limit 
of  the  United  States  territorial  sea  and  ex¬ 
tends  inland  frcm  the  shore  lines  to  the  ex¬ 
tent  necessary  to  control  shorelands,  the  uses 
of  which  have  a  direct  and  significant  impact 
on  the  coastal  waters,  and  the  inward  boundaries 
of  which  may  be  identified  by  the  several 
coastal  States  pursuant  to  the  authority  of 
section  305(b)(1)  of  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  1454(b)(1)); 

(g)  "Affected  State"  means,  with  respect  to 
any  program,  plan,  lease  sale,  or  other  activ¬ 
ity,  proposed,  conducted,  or  approved  pursuant 
to  the  provisions  of  the  Act,  any  State — 

(1)  The  laws  of  which  are  declared,  pursuant 
to  section  4(a)(2)  of  the  Act,  to  be  the  law  of 
the  United  States  for  the  portion  of  the  Outer 
Continental  Shelf  on  which  such  activity  is,  or 
is  proposed  to  be  conducted; 

(2)  Which  is,  or  is  proposed  to  be,  directly 
connected  by  transportation  facilities  to  any 
artificial  island  or  structure  referred  to  in 
section  4(a)(1)  of  the  Act; 

(3)  Which  is  receiving,  or  in  accordance  with 
the  proposed  activity  will  receive,  oil  for  pro¬ 
cessing,  refining,  or  transshipment  which  was 
extracted  frcm  the  Outer  Continental  Shelf  and 
transported  directly  to  such  State  by  means 
of  vessels  or  by  a  combination  of  means  includ¬ 
ing  vessels; 

(4)  Which  is  designated  by  the  Secretary  as 
a  State  in  which  there  is  a  substantial  proba¬ 
bility  or  significant  impact  on  or  damage  to 
the  coastal,  marine,  or  human  environment,  or  a 
State  in  which  there  will  be  significant  changes 
in  the  social,  governmental,  or  economic  infra¬ 
structure,  resulting  from  the  exploration,  de¬ 
velopment,  and  production  of  oil  and  gas  any¬ 
where  on  the  Outer  Continental  Shelf;  or 

( 5 )  In  which  the  Secretary  finds  that  because 
of  such  activity  there  is,  or  will  be,  a  sig¬ 
nificant  risk  of  serious  damage,  due  to  factors 
such  as  prevailing  winds  and  currents,  to  the 
marine  or  coastal  environment  in  the  event  of 
any  oilspill,  blcwout,  or  release  of  oil  or  gas 
from  vessels,  pipelines,  or  other  transshipment 
facilities; 

(h)  "Marine  environment"  means  the  physical, 
atmospheric,  and  biological  components,  condi¬ 
tions,  and  factors  which  interactively  deter¬ 
mine  the  productivity,  state,  conditions,  and 
quality  of  the  marine  ecosystem,  including  the 
waters  of  the  high  seas,  the  contiguous  zone, 
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transitional  and  intertidal  areas,  salt  marsh¬ 
es,  and  wetlands  within  the  coastal  zone  and  on 
the  Outer  Continental  Shelf; 

(i)  "Coastal  environment"  means  the  physi¬ 
cal,  atmospheric,  and  biological  components, 
conditions,  and  factors  which  interactively  de¬ 
termine  the  productivity,  state,  conditions, 
and  quality  of  the  terrestrial  ecosystem  from 
the  shoreline  inward  to  the  boundaries  of  the 
coastal  zone; 

(j)  "Human  environment"  means  the  physical, 
social,  and  economic  components,  conditions, 
and  factors  which  interactively  determine  the 
state,  condition,  and  quality  of  living  condi¬ 
tions,  ertployment,  and  health  of  those  affected, 
directly  or  indirectly,  by  activities  occurring 
on  the  Outer  Continental  Shelf; 

(k)  "Mineral"  includes  oil,  gas,  sulphur, 
geopressured-geothermal  and  associated  re¬ 
sources,  and  such  other  minerals  as  are  dis¬ 
posable  under  mineral  laws  applicable  to  the 
public  lands. 

(l)  "Authorized  officer"  means  any  person 
authorized  by  law  or  by  delegation  of  authority 
to  or  within  the  Bureau  of  Land  Management  to 
perform  the  duties  described  in  this  part. 

§  3300.0-6  Cross  references. 

(a)  For  Geological  Survey  regulations  gov¬ 
erning  exploration,  development  and  production 
on  leases,  see  30  CFR  250  et  seq. 

(b)  For  nultiple  use  conflicts  see  the  En¬ 
vironmental  Protection  Agency  listing  of  ocean 
dumping  sites — 40  CFR  228. 

(c)  For  related  National  Oceanic  and  Atmos¬ 
pheric  Administration  programs  see: 

(1)  Marine  sanctuary  regulations,  15  CFR  922; 

(2)  Fishermen' s  Contingency  Fund,  50  CFR  296; 

(3)  Coastal  Energy  Iirpact  Program,  15  CFR 
931; 

(d)  For  Federal  Maritime  Commission  regula¬ 
tions  on  the  oil  spill  liability  of  vessels, 
see  46  CFR  544. 

(e)  For  Coast  Guard  regulations  on  oil  spill 
liability  of  operators,  see  33  CFR  135-6. 

(f)  For  Coast  Guard  regulations  on  port 
access  routes,  see  33  CFR  164. 

(g)  For  conpliance  with  the  National  Envi¬ 
ronmental  Policy  Act,  see  40  CFR  1500-08. 

(h)  For  Department  of  Transportation  regu¬ 
lations  on  offshore  pipeline  facilities,  see 
49  CFR  195. 

(i)  For  Department  of  Defense  regulations 
on  military  activities  on  offshore  areas,  see 
32  CFR  252. 

§  3300.1  Leasing  maps  and  diagrams. 

(a)  Any  area  of  the  OCS  vhich  has  been  ap¬ 
propriately  platted  as  provided  in  paragraph 

(b)  of  this  section,  is  subject  to  lease  for 
any  mineral  not  included  in  a  subsisting  lease 
issued  under  the  Act  or  meeting  the  requirements 


of  subsection  (a)  of  section  6  of  the  Act. 
Before  any  lease  is  offered  or  issued  an  area 
may  be  (1)  withdrawn  from  disposition  pursuant 
to  section  12(a)  of  the  Act,  or  (2)  designated 
as  an  area  or  part  of  an  area  restricted  from 
operation  under  section  12(d)  of  the  Act. 

(b)  The  Bureau  shall  prepare  leasing  maps 
and  official  protraction  diagrams  of  areas  of 
the  OCS.  The  areas  included  in  each  mineral 
lease  shall  be  in  accordance  with  the  appropri¬ 
ate  leasing  map  or  official  protraction  diagram. 

§  3300.2  Information  to  States. 

(a)  The  information  covered  in  the  subsec¬ 
tion  is  prepared  by  or  directly  obtained  by  the 
Director.  Such  information  is  typically  not 
considered  to  be  proprietary  or  privileged, 
with  the  primary  exception  of  specific  tract 
nominations  by  industry  received  in  response  to 
a  Call  for  Nominations  and  Comments  issued  by 
the  Secretary.  All  other  proprietary  and  priv¬ 
ileged  information  is  obtained  by  or  under  the 
control  of  the  U.  S.  Geological  Survey  which 
is  responsible  for  its  release  in  accordance 
with  its  regulations  (see  30  CFR  250,  251,  252). 

(b)  The  Director,  in  conjunction  with  the 
Director,  U.  S.  Geological  Survey,  shall  prepare 
an  index  to  OCS  Information  (see  30  CFR  252.5). 
The  index  shall  list  all  relevant  actual  or 
preposed  programs,  plans,  reports,  environmen¬ 
tal  impact  statements,  nominations  information, 
environmental  study  reports,  lease  sale  infor¬ 
mation  and  any  similar  type  of  relevant  infor¬ 
mation  including  modifications,  comments  and 
revisions,  prepared  by  or  directly  obtained  by 
the  Director  under  the  Act.  The  index  shall  be 
sent  on  a  regular  basis  to  affected  States  and, 
upon  request,  it  shall  be  sent  to  any  affected 
local  government.  The  public  shall  be  informed 
of  the  availability  of  the  index. 

(c)  Upon  request,  the  Director  shall  transmit 
to  affected  States,  local  governments  or  the 
public,  a  copy  of  any  information  listed  in  the 
index  which  is  subject  to  the  control  of  the 
Bureau  in  accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  regulations 
implementing  said  Act,  and  the  regulations  con¬ 
tained  in  43  CFR  Part  2,  except  as  provided  in 
paragraph  (d)  of  this  section. 

(d)  Upon  request,  the  Director  shall  provide 
relative  indications  of  interest  on  tracts  nom¬ 
inated  as  well  as  any  comments  filed  in  re¬ 
sponse  to  a  Call  for  Nominations  and  Comments 
for  a  proposed  sale.  However,  no  information 
transmitted  shall  identify  any  particular  tract 
with  the  name  of  any  particular  party  so  as  not 
to  compromise  the  competitive  position  of  any 
participants  in  the  nominating  process. 

§  3300.3  Helium. 

(a)  Each  lease  issued  or  continued  under 
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these  regulations  shall  toe  subject  to  a  reser¬ 
vation  toy  the  United  States,  under  section 
12(f)  of  the  Act,  of  the  ownership  of  and  the 
right  to  extract  helium  from  all  gas  produced 
from  the  leased  area. 

(b)  In  case  the  United  States  elects  to  take 
the  helium,  the  lessee  shall  deliver  all  gas 
containing  helium,  or  the  portion  of  gas  de¬ 
sired,  to  the  United  States  at  ary  point  on 
the  leased  area  or  at  an  onshore  processing 
facility.  Delivery  shall  be  made  in  the  manner 
required  by  the  United  States  to  such  plants 
or  reduction  works  as  the  United  States  may 
provide. 

(c)  The  extraction  of  helium  shall  not  cause 
a  reduction  in  the  value  of  the  lessee's  gas  or 
any  other  loss  for  Which  he  is  not  reasonably 
corrpensated,  except  for  the  value  of  the  helium 
extracted.  The  United  States  shall  determine 
the  amount  of  reasonable  conpensation .  The 
United  States  shall  have  the  right  to  erect, 
maintain  and  operate  on  the  leased  area  any  and 
all  reduction  works  and  other  equipment  neces¬ 
sary  for  the  extraction  of  helium.  The  ex¬ 
traction  of  helium  shall  not  cause  substantial 
delays  in  the  delivery  of  natural  gas  produced 
to  the  purchaser  of  that  gas. 

§  3300.4  Payment. 

(a)  Payments  of  bonuses,  including  deferred 
bonuses,  first  year's  rental,  other  payments 
due  upon  lease  issuance,  filing  charges  and 
fees,  annual  rentals  and  costs  for  grants  of 
pipeline  rights-of-way  shall  be  rrade  to  the 
manager  of  the  appropriate  OCS  field  office. 
All  payments  shall  be  trade  by  cash,  check  or 
bank  draft  payable  to  the  Bureau  of  Land  Man¬ 
agement,  unless  otherwise  directed  by  the  Sec¬ 
retary. 

(b)  All  other  payments  required  by  a  lease  or 
the  regulations  in  this  part  shall  be  payable 
to  the  United  States  Geological  Survey. 

Subpart  3310 — Leasing  Program 

§  3310.0-5  Definitions. 

As  used  in  this  subpart,  the  term — "Affected 
State"  and  "affected  States"  means  Maine,  New 
Hanpshire,  Massachusetts,  Rhode  Island,  Con¬ 
necticut,  New  York,  New  Jersey,  Pennsylvania, 
Delaware,  Maryland,  Virginia,  North  Carolina, 
South  Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Texas,  California, 
Oregon  Washington,  and  Alaska. 

§  3310.1  Receipt  and  consideration  of  nomina¬ 
tions;  public  notice  and  participa¬ 
tion. 

(a)  During  preparation  of  a  proposed  5-year 
leasing  program,  the  Secretary  shall  invite  and 
consider  suggestions  and  relevant  information 


for  such  program  from  Governors  of  affected 
States,  local  government,  industry,  other  Fed¬ 
eral  agencies,  including  the  Attorney  General 
in  consultation  with  the  Federal  Trade  Corrmis- 
sion,  and  all  interested  parties,  including  the 
general  public.  This  request  for  information 
shall  be  issued  as  a  notice  in  the  Federal  Reg¬ 
ister.  Local  governments  wishing  to  respond  to 
such  request  shall  first  submit  their  responses 
to  the  Governor  of  the  State  in  which  the  local 
government  is  located. 

(b)  The  Secretary  shall  send  letters  to  the 
Governors  of  the  affected  States  requesting 
them  to  identify  specific  laws,  goals,  and 
policies  which  they  believe  should  be  consid¬ 
ered  by  the  Secretary  in  connection  with  the 
leasing  program.  The  Secretary  shall  also  re¬ 
quest  from  the  Secretary  of  Energy  information 
on  regional  and  national  energy  markets,  on  OCS 
production  goals  and  on  transportation  net¬ 
works  . 

§  3310.2  Review  by  State  and  local  govern¬ 
ments. 

(a) (1)  The  Secretary  shall  prepare  a  preposed 
leasing  program.  At  least  60  days  prior  to 
publication  of  the  proposed  program  in  the 
Federal  Register,  a  copy  of  the  draft  of  the 
proposed  program  shall  be  forwarded  to  the 
Governor  of  each  affected  State  for  conment. 
The  Governor  ray  solicit  corrments  from  local 
governments  in  his  or  her  State  which  the 
Governor  determines  will  be  affected  by  the 
proposed  program. 

(2)  The  Secretary  shall  reply  in  writing  to 
any  conment  on  the  draft  of  the  proposed  program 
frcm  the  Governor  of  an  affected  State  which  is 
received  at  least  15  days  prior  to  the  submis¬ 
sion  of  the  proposed  program  to  the  Congress 
and  publication  in  the  Federal  Register.  All 
such  correspondence  between  the  Secretary  and 
Governor  of  such  State  shall  acconpany  the  pro¬ 
posed  program  When  it  is  submitted  to  the  Con¬ 
gress  . 

(b)  The  proposed  leasing  program  shall  be 
submitted  to  the  Governors  of  the  affected 
States  for  review  and  corrment  at  the  time  it  is 
submitted  to  the  Congress  and  the  Attorney 
General  and  published  in  the  Federal  Register. 
The  Governor  of  an  affected  State  shall,  upon 
request  frcm  any  local  government  affected  by 
the  program,  submit  a  copy  of  the  proposed 
program  to  such  local  government.  Corrments  and 
recorrmendations  on  any  aspect  of  the  proposed 
program  ray  be  submitted  by  a  State  or  local 
government  to  the  Secretary  within  90  days 
after  the  date  of  its  publication  in  the  Federal 
Register.  Corrments  and  recorrmendations  frcm 
local  governments  shall  be  submitted  first  to 
the  Governor  of  the  State  in  Which  the  local 
government  is  located. 

(c)  At  least  60  days  prior  to  approving  the 
final  leasing  program  and  any  later  significant 
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revision,  the  Secretary  shall  submit  it  to  the 
President  and  the  Congress,  together  with  any 
conments.  The  Secretary  shall  indicate  in  such 
submission  why  any  specific  reccrrmendation  of 
the  Attorney  General  or  of  a  State  or  local 
government  was  not  accepted. 

§  3310.3  Periodic  consultation  with  interested 
parties. 

The  Secretary  shall  provide  for  periodic  con¬ 
sultation  with  State  and  local  governments,  ex¬ 
isting  and  potential  oil  and  gas  lessees  and 
permittees,  and  representatives  of  other  in¬ 
dividuals  or  organizations  engaged  in  any  ac¬ 
tivity  in  or  on  the  OCS,  including  those  in¬ 
volved  in  fish  and  shellfish  recovery,  and 
recreational  activities .  This  consultation 
shall  take  place  primarily  through  appropriate 
public  notice  as  described  in  §§  3310.1  and 
3310.2  and  through  the  OCS  Advisory  Board  and 
its  committees,  on  a  regional  and  national 
basis.  Meetings  of  the  OCS  Advisory  Board 
shall  be  held  on  specific  issues  required  by 
the  Board's  charter. 

§  3310.4  Consideration  of  coastal  zone  manage¬ 
ment  program. 

In  the  development  of  the  leasing  program, 
consideration  shall  be  given  to  the  coastal 
zone  management  program  being  developed  or  ad¬ 
ministered  by  an  affected  coastal  State  under 
section  305  or  306  of  the  Coastal  Zone  Manage¬ 
ment  Act  of  1972  as  amended  (16  U.S.C.  1454, 
1455).  Information  concerning  the  relationship 
between  a  State's  coastal  zone  management  pro¬ 
gram  and  OCS  oil  and  gas  activity  shall  be  re¬ 
quested  frcm  the  Governors  of  the  affected 
coastal  States  and  from  the  Secretary  of  Com¬ 
merce  prior  to  the  development  of  the  proposed 
leasing  program  at  the  time  information  is  re¬ 
quested  under  §  3310.1  of  this  title. 

Subpart  3312 — Reports  From  Federal  Agencies 

§  3312.1  General. 

For  oil  and  gas  lease  sales  shewn  in  an 
approved  leasing  schedule  and  as  the  need  arises 
for  other  mineral  leasing,  the  Director  shall 
request  the  Director,  Geological  Survey,  to 
prepare  a  report  describing  the  general  geology 
and  potential  mineral  resources  of  the  area 
under  consideration.  The  Director  shall  re¬ 
quest  other  interested  Federal  agencies  to  pre¬ 
pare  reports  describing,  to  the  extent  knewn, 
any  other  valuable  resources  contained  within 
the  general  area  and  the  potential  effect  of 
mineral  operations  upon  the  resources  or  upon 
the  total  environment  or  other  uses  of  the 
area. 


Subpart  3313 — Call  for  Nominations  and  Conments 
§  3313.1  Nomination  of  tracts. 

(a)  The  Director  may  receive  and  consider 
tract  nominations  or  requests  describing  areas 
and  expressing  an  interest  in  leasing  of  min¬ 
erals  . 

(b)  In  accordance  with  an  approved  program 
and  schedule  for  the  leasing  of  lands  which  may 
contain  oil  and  gas,  the  Director  shall  issue 
Calls  for  Nominations  and  Comments  on  tracts 
for  the  leasing  of  such  minerals  in  specified 
areas.  The  Call  for  Nominations  and  Conments 
shall  be  published  in  the  Federal  Register  and 
may  be  published  in  other  publications  as  de¬ 
sirable.  Nominations  and  comments  on  tracts 
shall  be  addressed  to  the  manager  of  the  appro¬ 
priate  OCS  office,  with  copies  to  the  Director 
and  to  the  Director  and  the  Regional  Conserva¬ 
tion  manager  of  the  Geological  Survey.  The 
Director  shall  also  request  conments  on  tracts 
which  should  receive  special  concern  and  analy¬ 
sis.  For  an  oil  and  gas  lease  sale  call  area, 
the  Director  may  request  comments  concerning 
geological  conditions,  including  bottom  haz¬ 
ards;  archaeological  or  cultural  sites  on  the 
seabed  or  nearshore;  multiple  uses  of  the  pro¬ 
posed  leasing  area,  including  navigation,  rec¬ 
reation  and  fisheries;  and  other  socioeconomic, 
biological  and  environmental  information. 

§  3313.2  Tracts  near  Coastal  States. 

(a)  At  the  time  nominations  are  solicited 
for  leasing  of  tracts  within  3  geographical 
miles  of  the  seaward  boundary  of  any  coastal 
State,  the  Secretary  shall  provide  the  Governor 
of  that  State  information  required  under  section 
8(g)(1)  of  the  act.  The  Director  shall  furnish 
information  identifying  the  areas  for  leasing 
as  well  as  all  relevant  available  environmental 
data  for  such  areas  (see  30  CFR  251.14). 

(b)  After  receipt  of  nominations  for  tracts 
within  the  area  described  in  (a)  hereof,  the 
Secretary  shall  inform  the  Governor  of  those 
tracts  that  are  to  be  given  further  considera¬ 
tion  for  leasing.  The  Secretary  shall  enter 
into  consultation  with  the  Governor  to  determine 
whether  the  area  may  contain  oil  or  gas  pools 
or  fields  underlying  both  the  OCS  and  lands 
subject  to  the  jurisdiction  of  the  State. 

(c)  After  selection  for  leasing  of  those 
tracts  which  may  have  oil  or  gas  pools  or  fields 
underlying  both  the  OCS  and  lands  under  State 
jurisdiction,  the  Secretary  shall  offer  the 
Governor  an  opportunity  to  enter  into  an  agree¬ 
ment  for  the  equitable  disposition  of  revenues 
from  such  tracts  under  section  8(g)(2)  of  the 
Act. 

(d)  If  no  agreement  can  be  reached  within  90 
days  of  the  Secretary's  offer,  the  tracts  may 
be  leased  and  all  revenues  deposited  in  a  sep¬ 
arate  Treasury  account  pending  equitable  dis- 
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position  of  the  revenues  under  section  8(g)(3) 
and  (4)  of  the  Act. 

Subpart  3314 — Tentative  Tract  Selection 
§  3314.1  General. 

(a)  The  Director,  in  consultation  with  the 
Director,  Geological  Survey  and  other  appro¬ 
priate  Federal  agencies,  shall  recommend  to  the 
Secretary  tracts  for  further  environmental  an¬ 
alysis  and  consideration  for  leasing.  The  Di¬ 
rector,  on  his  or  her  own  notion,  in  consulta¬ 
tion  with  the  Director,  Geological  Survey,  may 
include  in  the  reconmendation  tracts  which  have 
not  been  nominated.  In  making  a  recorrmenda- 
tion,  the  Director  shall  consider  all  available 
environmental  information,  multiple-use  con¬ 
flicts,  resource  potential,  industry  interest 
and  other  relevant  information.  Conments  re¬ 
ceived  from  States  and  local  governments  and 
interested  parties  in  response  to  Calls  for  Nom¬ 
inations  and  Conments  shall  be  considered  in 
making  recoxmendations . 

(b)  After  tracts  have  been  tentatively  se¬ 
lected,  the  Director  shall  evaluate  fully  the 
potential  effect  of  leasing  on  the  human,  marine 
and  coastal  environments,  and  develop  measures 
to  mitigate  adverse  impacts,  including  lease 
stipulations.  The  views  and  recarmendations  of 
Federal  agencies,  State  agencies,  local  govern¬ 
ments,  organizations,  industries,  and  the  gen¬ 
eral  public  shall  be  utilized,  as  appropriate. 
The  Director  may  hold  public  hearings  on  the 
environmental  analysis  after  appropriate  no¬ 
tice. 

(c)  In  general,  the  Director  shall  seek  to 
inform  the  public  as  soon  as  possible  of  tract 
additions  or  deletions  that  occur  after  the 
tentative  selection  of  tracts. 

§  3314.2  Tract  size. 

A  tract  selected  for  leasing  shall  consist  of 
a  conpact  area  not  exceeding  5760  acres,  unless 
the  authorized  officer  finds  that  a  larger  area 
is  necessary  to  conprise  a  reasonable  economic 
production  unit. 

Subpart  3315 — Lease  Sales 

§  3315.1  Proposed  Notice  of  Sale. 

(a)  The  Director  shall  in  consultation  with 
appropriate  Federal  agencies  develop  measures, 
including  lease  stipulations  and  conditions,  to 
mitigate  adverse  iirpacts  on  the  environments. 
For  oil  and  gas  lease  sales,  appropriate  pro¬ 
posed  stipulations  and  conditions  shall  be  con¬ 
tained  in  the  proposed  notice  of  lease  sale. 

(b)  A  proposed  notice  of  lease  sale  shall  be 
submitted  to  the  Secretary  for  approval.  All 
conments  and  recommendations  received  and  the 
Director's  findings  or  actions  thereon,  shall 


also  be  forwarded  to  the  Secretary. 

(c)  Upon  approval  by  the  Secretary,  the 
proposed  Notice  of  Sale  shall  be  sent  to  the 
Governor  of  any  affected  State  and  be  published 
in  the  Federal  Register. 

§  3315.2  State  comments. 

(a)  Within  60  days  after  notice  of  a  proposed 
lease  sale,  a  Governor  of  any  affected  State  or 
any  affected  local  government  in  such  State  may 
submit  reconmendations  to  the  Secretary  regard¬ 
ing  the  size,  timing  or  location  of  the  pro¬ 
posed  lease  sale.  Prior  to  submitting  recom¬ 
mendations  to  the  Secretary,  any  affected  local 
government  shall  forward  such  reconmendation  to 
the  Governor. 

(b)  The  Secretary  shall  accept  such  recom¬ 
mendations  of  the  Governor  and  may  accept  rec¬ 
ommendations  of  any  affected  local  government 
if  he  determines,  after  having  provided  the 
opportunity  for  consultation,  that  they  provide 
for  a  reasonable  balance  between  the  national 
interest  and  the  well-being  of  the  citizens  of 
the  affected  State.  A  determination  of  the 
national  interest  shall  be  based  on  the  find¬ 
ings,  purposes  and  policies  of  the  Act. 

(c)  The  Secretary  shall  communicate  to  the 
Governor,  in  writing,  the  reasons  for  his  de¬ 
termination  to  accept  or  reject  such  Governor's 
recarmendations,  or  to  implement  any  alterna¬ 
tive  means  identified  in  consultation  with  the 
Governor  to  provide  for  a  reasonable  balance 
between  the  national  interest  and  the  well¬ 
being  of  the  citizens  of  the  affected  State. 

§  3315.3  Department  of  Energy  review. 

The  Secretary  shall  allow  30  days  for  review 
of  the  lease  terms  and  conditions  by  the  Secre¬ 
tary  of  Energy,  unless  there  is  an  agreement 
that  a  shorter  period  provides  a  reasonable 
opportunity  for  review. 

§  3315.4  Notice  of  sale. 

(a)  Upon  approval  of  the  Secretary,  the 
Director  shall  publish  the  notice  of  lease  sale 
in  the  Federal  Register  as  the  official  publi¬ 
cation,  and  nay  publish  the  notice  in  other 
publications.  The  publication  in  the  Federal 
Register  shall  be  at  least  30  days  prior  to  the 
date  of  the  sale.  The  notice  shall  state  the 
place  and  time  at  which  bids  shall  be  filed, 
and  the  place,  date  and  hour  at  which  bids 
shall  be  opened.  The  notice  shall  contain  a 
description  of  the  areas  to  be  offered  for 
lease  and  any  stipulations,  terms  and  condi¬ 
tions  of  the  sale. 

(b)  Tracts  shall  be  offered  for  lease  by  com¬ 
petitive  sealed  bidding  under  conditions  speci¬ 
fied  in  the  notice  of  lease  sale  and  in  accor¬ 
dance  with  all  applicable  laws  and  regulations. 
Suggested  formats  for  bidder  submissions  and 
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joint  bidder's  statements  appear  in  Appendix  A 
and  B  of  this  part. 

(c)  The  notice  of  lease  sale  shall  contain  a 
reference  to  the  OCS  lease  form  which  shall  be 
issued  to  successful  bidders. 

(d)  With  the  approval  of  the  Secretary,  the 
Director  may  defer  any  part  of  the  payment  of 
the  cash  bonus  according  to  a  schedule  announced 
at  the  time  of  the  notice  of  lease  sale. 
Payment  shall  be  made  no  later  than  5  years 
after  the  date  of  the  lease  sale.  The  schedule 
shall  contain  provisions  for  guaranteed  payment 
of  a  deferred  bonus. 

(e)  In  order  to  obtain  statistical  informa¬ 
tion  to  determine  Which  bidding  alternatives 
best  accomplish  the  purposes  and  policies  of 
the  act,  the  Director  may,  until  September  18, 
1983,  require  each  bidder  to  submit  bids  for 
any  OCS  area  in  accordance  with  more  than  one 
of  the  bidding  systems  described  in  section 
8(a)(1)  of  the  Act.  No  more  than  10  percent  of 
the  tracts  offered  each  year  shall  contain  such 
a  requirement.  Leases  may  be  awarded  using  a 
bidding  alternative  selected  at  randan  for  sta¬ 
tistical  purposes,  if  it  is  otherwise  consis¬ 
tent  with  the  purposes  and  policies  of  the  Act. 

Subpart  3316 — Issuance  of  Leases 

§  3316.1  Oral ificat ions  of  lessees. 

(a)  In  accordance  with  section  8  of  the  Act, 
leases  shall  be  awarded  only  to  the  highest 
responsible  qualified  bidder. 

(b)  Mineral  leases  issued  pursuant  to  section 
8  of  the  Act  may  be  held  only  by:  (1)  citizens 
and  nationals  of  the  United  States,  (2)  aliens 
lawfully  admitted  for  permanent  residence  in  the 
United  States  as  defined  in  8  U.S.C.  1101  (a) 
(20);  (3)  private,  public  or  municipal  corpora¬ 
tions  organized  under  the  laws  of  the  United 
States  or  of  any  State  or  of  the  District 
of  Columbia  or  territory  thereof,  or  (4)  asso¬ 
ciation  of  such  citizens,  nationals,  resident 
aliens,  or  private,  public,  or  municipal  corpor¬ 
ations,  States,  or  political  subdivisions  of 
States . 

§  3316.2  Lease  term. 

(a)  All  oil  and  gas  leases  shall  be  issued 
for  an  initial  period  of  5  years,  or  not  to 
exceed  10  years  where  the  authorized  officer 
finds  that  such  longer  period  is  necessary  to 
encourage  exploration  and  development  in  areas 
because  of  unusually  deep  water  or  other  unusu¬ 
ally  adverse  conditions. 

(b)  An  oil  and  gas  lease  shall  continue 
after  such  initial  period  for  as  long  as  oil  or 
gas  is  produced  from  the  lease  in  paying  quan¬ 
tities,  or  drilling  or  well  reworking  opera¬ 
tions  as  approved  by  the  Secretary  are  con¬ 
ducted.  The  term  of  an  oil  and  gas  lease  is 
subject  to  further  extension  as  provided  in 


§  3319.9  of  this  title. 

(c)  Sulphur  leases  shall  be  issued  for  a 
term  not  to  exceed  10  years  and  so  long  there¬ 
after  as  sulphur  is  produced  from  the  leasehold 
in  paying  quantities,  or  drilling,  well  rework¬ 
ing,  plant  construction,  or  other  operations 
for  the  production  of  sulphur,  as  approved  by 
the  Secretary,  are  conducted  thereon. 

(d)  Other  minerals  leases  shall  be  issued 
for  such  term  as  may  be  prescribed  at  the  time 
of  offering  the  leases  in  the  notice  of  lease 
sale. 

§  3316.3  Joint  Bidding  Provisions. 

§  3316.3-1  Definitions . 

The  following  definitions  shall  be  applicable 
to  §  3316.3  of  this  title: 

(a)  "Single  bid"  means  a  bid  submitted  by  one 
person  for  an  oil  and  gas  lease  under  section 
8(a)  of  the  Act. 

(b)  "Joint  bid"  means  a  bid  submitted  by  two 
or  more  persons  for  an  oil  and  gas  lease  under 
section  8(a)  of  the  Act. 

(c)  "Average  Daily  Production"  is  the  total 
of  all  production  in  an  applicable  production 
period  which  is  chargeable  under  §  3316.3-3  of 
this  title  divided  by  the  exact  number  of  cal¬ 
endar  days  in  the  applicable  production  period. 

(d)  "Barrel"  means  42  United  States  gallons. 

(e)  "Crude  Oil"  means  a  mixture  of  liquid 
hydrocarbons  including  condensate  that  exists 
in  natural  underground  reservoirs  and  remains 
liquid  at  atmospheric  pressure  after  passing 
through  surface  separating  facilities,  but  does 
not  include  liquid  hydrocarbons  produced  from 
tar  sand,  gilsonite,  oil  shale,  or  coal. 

(f)  "An  Economic  Interest"  means  any  right 
to,  or  any  right  dependent  upon,  production  of 
crude  oil,  natural  gas,  or  liquefied  petroleum 
products  and  shall  include,  but  not  be  limited 
to,  a  royalty  interest,  or  overriding  royalty 
interest,  whether  payable  in  cash  or  in  kind,  a 
working  interest,  a  net  profit  interest,  a  pro¬ 
duction  payment,  or  a  carried  interest. 

(g)  "Liquefied  Petroleum  Products "  means 
natural  gas  liquid  products  including  the  fol¬ 
lowing:  ethane,  propane,  butane,  pentane,  nat¬ 
ural  gasoline,  and  other  natural  gas  products 
recovered  by  a  process  of  absorption,  adsorp¬ 
tion,  conpression,  or  refrigeration  cycling, 
or  a  combination  of  such  processes. 

(h)  "Natural  Gas"  means  a  mixture  of  hydro¬ 
carbons  and  varying  quantities  of  nonhydrocar¬ 
bons  that  exist  in  the  gaseous  phase. 

(i)  "Oil  and  Gas  Lease"  means  an  oil  and  gas 
lease  either  offered  or  issued  pursuant  to  the 
provisions  of  the  Act. 

( j )  "Owned"  means : 

( 1 )  With  respect  to  crude  oil — having  either 
an  economic  interest  in  or  a  power  of  disposi¬ 
tion  over  the  production  of  crude  oil: 

( 2 )  With  respect  to  natural  gas — having 
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either  an  economic  interest  in  or  a  power  of 
disposition  over  the  production  of  natural  gas; 
and 

(3)  With  respect  to  liquefied  petroleum  pro¬ 
ducts — having  either  an  economic  interest  in  or 
a  power  of  disposition  over  any  liquefied  petro¬ 
leum  product  at  the  time  of  conpletion  of  the 
liquefaction  process. 

(k)  "Prior  Production  Period"  means  the  con¬ 
tinuous  six  month  period  of  January  1  through 
June  30  preceding  November  1  through  April  30 
for  joint  bids  submitted  during  the  six  month 
bidding  period  from  November  1  through  April 
30,  and  means  the  continuous  six  month  period 
of  July  1  through  December  31  preceding  May  1 
through  October  31  for  joint  bids  submitted 
during  the  six  month  bidding  period  from  May  1 
through  October  31. 

(l)  "Production" — (1)  of  crude  oil  means  the 
volume  of  crude  oil  produced  worldwide  from 
reservoirs  during  the  prior  production  period. 
The  amount  of  such  crude  oil  production  shall 
be  established  by  measurement  of  volumes  deliv¬ 
ered  at  the  point  of  custody  transfer  (e.g., 
from  storage  tanks  to  pipelines,  trucks,  tank¬ 
ers,  or  other  media  for  transport  to  refineries 
or  terminals)  with  adjustments  for: 

(1)  Net  differences  between  opening  and  clos¬ 
ing  inventories,  and 

(ii)  Basic  sediment  and  water; 

(2)  Of  natural  gas  means  the  volume  of  nat¬ 
ural  gas  produced  worldwide  from  natural  oil 
and  gas  reservoirs  during  the  prior  production 
period,  with  adjustments,  where  applicable,  to 
reflect 

(i)  The  volume  of  gas  returned  to  natural 
reservoirs;  and 

(ii)  The  reduction  of  volume  resulting  from 
the  removal  of  natural  gas  liquids  and  non¬ 
hydrocarbon  gases. 

( 3 )  Of  liquefied  petroleum  products  means 

the  volume  of  natural  gas  liquids  produced 
from  reservoir  gas  and  liquefied  at  surface 
separators,  field  facilities,  or  gas  process¬ 
ing  plants  worldwide  during  the  prior  production 
period;  these  liquefied  petroleum  products  in¬ 
clude  the  following: 

(i)  Condensate — natural  gas  liquids  recov¬ 
ered  frcm  gas  well  gas  (associated  and  non- 
associated)  in  separators  or  field  facilities; 

(ii)  Gas  Plant  Products — natural  gas  liquids 
recovered  from  natural  gas  in  gas  processing 
plants  and  fran  field  facilities.  Gas  plant 
products  shall  include  the  following  as  classi¬ 
fied  according  to  the  standards  of  Natural  Gas 
Processors  Association  (NGPA)  or  the  American 
Society  for  Testing  and  Materials  (AS1M): 

(A)  Ethane — C* (i) 2fP 

( B )  Propane — C 

(C)  Butane  including  all  products 
covered  by  NGPA  specifications  for  corrmercial 
butane. 

(1)  Isobutane. 

(2)  Normal  butane. 


(3)  Other  butanes — all  butanes  not  included 
as  isobutane  or  normal  butane; 

(D)  Butane-Propane  Mixtures — All  products 
covered  by  NGPA  specifications  for  butane- 
mixtures  ; 

(E)  Natural  Gasoline — A  mixture  of  hydrocar¬ 
bons  extracted  frcm  natural  gas,  which  meet 
vapor  pressure,  end  point,  and  other  specifi¬ 
cations  for  natural  gasoline  set  by  NGPA; 

(F)  Plant  Condensate — A  natural  gas  plant 
product  recovered  and  separated  as  a  liquid  at 
gas  inlet  separators  or  scrubbers  in  processing 
plants  or  field  facilities;  and 

(g)  Other  Natural  Gas  Plant  Products  meeting 
refined  product  standards  (i.e.,  gasoline,  ker¬ 
osene,  distillate,  etc.). 

(m)  "Six  Month  Bidding  Period"  means  the  six 
month  period  of  time 

(1)  Frcm  May  1  through  October  31;  or 

(2)  From  November  1  through  April  30,  respec¬ 
tively. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

§  3316.3-2  Joint  bidding  requirements. 

(a)  Any  person  who  submits  a  joint  bid  for 
any  oil  and  gas  lease  during  a  6-month  bidding 
period,  and  who  was  chargeable  for  the  prior 
production  period  with  an  average  daily  produc¬ 
tion  in  excess  of  1.6  million  barrels  of  crude 
oil,  natural  gas  and  liquified  petroleum  pro¬ 
ducts,  shall  have  filed  under  oath  with  the 
Director,  a  Statement  of  Production  of  crude 
oil,  natural  gas  and  liquified  petroleum  pro¬ 
ducts,  hereinafter  referred  to  as  a  Statement 
of  Production,  no  later  than  45  days  prior  to 
the  commencement  of  the  applicable  6-month  bid¬ 
ding  period  of  May  1  through  October  31,  and 
November  1  through  April  30.  Statements  of 
Production  shall  be  submitted  to  the  Direc¬ 
tor,  Bureau  of  Land  Management  (Attention: 
541),  Washington,  D.C.  20240.  The  Statement 
of  Production  shall  indicate  that  the  person 
was  chargeable,  in  accordance  with  §  3316.3-3 
of  this  title,  with  an  average  daily  production 
in  excess  of  1.6  million  barrels  of  crude  oil, 
natural  gas  and  liquified  petroleum  products 
for  the  prior  production  period.  The  Director 
shall  publish  semi-annually  in  the  Federal  Reg¬ 
ister  a  "List  of  Restricted  Joint  Bidders"  to 
be  effective  immediately  upon  publication  and 
to  continue  in  force  and  effect  until  a  sub¬ 
sequent  list  is  published.  The  "List  of  Re¬ 
stricted  Joint  Bidders"  shall  consist  of  those 
persons,  who  in  the  judgment  of  the  Director, 
based  on  information  available  to  him,  includ¬ 
ing,  but  not  limited  to,  sworn  Statements  of 
Production,  are  chargeable  under  §  3316.3-3 

of  this  title  with  an  average  daily  production 
in  excess  of  1.6  million  barrels  of  crude  oil, 
natural  gas  and  liquified  petroleum  products 
for  the  prior  production  period. 
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(b)  When  a  person  is  placed  on  the  List  of 
Restricted  Joint  Bidders  the  Director  shall 
serve  that  person  either  personally  or  by  cer¬ 
tified  mail,  return  receipt  requested,  with  a 
copy  of  the  Director's  Order  placing  that  per¬ 
son  on  the  List  of  Restricted  Joint  Bidders. 
Any  appeal  from  that  Order  or  from  an  adverse 
effect  of  that  Order  shall  be  made  in  accordance 
with  the  provisions  of  43  CFR  Part  4. 

(c)  The  submission  of  a  Statement  of  Produc¬ 
tion  or  of  a  detailed  Report  of  Production 
under  §  3316.4(h)  of  this  title  which  misrep¬ 
resents  the  chargeable  production  of  the  re¬ 
porting  person  shall  constitute  failure  to  com¬ 
ply  with  these  regulations  and  any  lease  award¬ 
ed  in  reliance  on  that  Statement  or  Report  of 
Production  may  be  canceled,  pursuant  to  section 
8(o)  of  the  act  and  regulations  issued  there¬ 
under  as  having  been  obtained  by  fraud  or  mis¬ 
representation  . 

(d)  The  Secretary  may  exempt  a  person  from 
the  provisions  of  §§  3316.3-2(a),  3316.3-4, 
3316.3-4(h)  and  3319.1(b)  of  this  title  if  it 
is  found,  on  the  record,  after  an  opportunity 
for  an  agency  hearing,  that  lands  being  offered 
have  extremely  high  cost  exploration  and  de¬ 
velopment  problems  and  that  exploration  and 
development  will  not  occur  on  such  lands  unless 
the  exemption  is  granted. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979;  45  FR  69174,  Oct.  17,  1980] 

§  3316.3-3  Changeability  for  production. 

(a)  As  used  in  this  section  the  following 
definitions  shall  control: 

(1)  "Person"  means  a  natural  person  or  com¬ 
pany. 

(2)  "Company"  means  a  corporation,  a  partner¬ 
ship,  an  association,  a  joint-stock  company,  a 
trust,  a  fund,  or  any  group  of  persons  whether 
incorporated  or  not;  it  also  means  any  receiver, 
trustee  in  bankruptcy,  or  similar  official  act¬ 
ing  for  such  a  company. 

(3)  "Subsidiary"  means  a  company  50  percent 
or  more  of  whose  stock  or  other  interest  having 
power  to  vote  for  the  election  of  directors, 
trustees,  or  other  similar  controlling  body  of 
the  company  is  directly  or  indirectly  owned, 
controlled,  or  held  with  the  power  to  vote  by 
another  company;  a  subsidiary  shall  be  deemed  a 
subsidiary  of  the  other  conpany  owning,  control¬ 
ling,  or  holding  50  percent  or  more  of  the 
stock  or  other  voting  interest. 

(4)  "Security  or  securities"  means  any  note, 
stock,  treasury  stock,  bond,  debenture,  evi¬ 
dence  of  indebtedness,  certificate  of  interest 
or  participation  in  any  profit-sharing  agree¬ 
ment,  collateral-trust  certificate,  pre-organi¬ 
zation  certificate  or  subscription,  transfer¬ 
able  share,  investment  contract,  voting-trust 
certificate,  certificate  of  deposit  for  a  secur¬ 
ity,  fractional  undivided  interest  in  oil,  gas. 


or  other  mineral  rights,  or,  in  general,  any 
interest  or  instrument  commonly  kncwn  as  a  "se¬ 
curity"  or  any  certificate  of  interest  or  par¬ 
ticipation  in,  temporary  or  interim  certificate 
for,  receipt  for,  guarantee  of,  or  warrant  or 
right  to  subscribe  to  or  purchase  any  of  the 
foregoing. 

(b)  A  person  filing  a  Statement  of  Production 
under  §  3316.3-2  of  this  title  shall  be  charged 
with  the  following  production  during  the  appli¬ 
cable  production  period: 

(1)  The  average  daily  production  in  barrels 
of  crude  oil,  natural  gas,  and  liquefied  petro¬ 
leum  products  which  it  owned  worldwide; 

(2)  The  average  daily  production  in  barrels 
of  crude  oil,  natural  gas,  and  liquefied  petro¬ 
leum  products  owned  worldwide  by  every  subsid¬ 
iary  of  the  reporting  person; 

(3)  The  average  daily  production  in  barrels 
of  crude  oil,  natural  gas,  and  liquefied  petro¬ 
leum  products  owned  worldwide  by  any  person  or 
persons  of  which  the  reporting  person  is  a  sub¬ 
sidiary;  and 

(4)  The  average  daily  production  in  barrels 
of  crude  oil,  natural  gas,  and  liquefied  petro¬ 
leum  products  owned  worldwide  by  any  subsid¬ 
iary,  other  than  the  reporting  person,  of  any 
person  or  persons  of  which  the  reporting  person 
is  a  subsidiary. 

(c)  A  person  filing  a  Statement  of  Production 
shall  be  charged  with,  in  addition  to  the 
production  chargeable  under  paragraph  (b)  of 
this  section,  but  not  in  duplication  thereof, 
its  preport ionat e  share  of  the  average  daily 
production  in  barrels  of  crude  oil,  natural 
gas,  and  liquefied  petroleum  products  owned 
worldwide  by  every  person:  (1)  Which  has  an 
interest  in  the  reporting  person,  and  (2)  in 
which  the  reporting  person  has  an  interest, 
whether  the  interest  referred  to  in  paragraphs 
(c)(1)  and  (2)  of  this  section  is  by  virtue  of 
ownership  of  securities  or  other  evidence  of 
ownership,  or  by  participation  in  any  contract, 
agreement,  or  understanding  respecting  the  con¬ 
trol  of  any  person  or  of  any  person's  produc¬ 
tion  of  crude  oil,  natural  gas,  or  liquefied 
petroleum  products,  equal  to  said  interest.  As 
used  in  paragraph  (c)  of  this  section  "interest" 
means  an  interest  of  at  least  5  percent  of  the 
ownership  or  control  of  a  person. 

(d)  All  measurements  of  crude  oil  and  lique¬ 
fied  petroleum  products  under  this  section  shall 
be  at  60°  F. 

(e) (1)  For  purposes  of  computing  production 
of  natural  gas  under  §  3316.3-2  of  this  title, 
chargeability  under  this  section,  and  reporting 
under  §  3316.4(h)  of  this  title,  5,626  cubic 
feet  of  natural  gas  at  14.73  pounds  per  square 
inch  (msl)  shall  equal  one  barrel. 

(2)  For  purposes  of  computing  production  of 
liquefied  petroleum  products  under  §  3316.3- 
2  of  this  title,  chargeability  under  §  3316.4 
(h)  of  this  title,  1.454  barrels  of  natural 
gas  liquids  at  60°  F.  shall  equal  one  barrel 
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of  oil. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

§  3316.3-4  Bids  disqualified. 

The  following  bids  for  any  oil  and  gas  lease 
shall  be  disqualified  and  rejected  in  their 
entirety: 

(a)  A  joint  bid  submitted  by  2  or  more 
persons  who  are  on  the  effective  List  of  Re¬ 
stricted  Joint  Bidders;  or 

(b)  A  joint  bid  submitted  by  two  or  more 
persons  when  1  or  more  of  those  persons  is 
chargeable  for  the  prior  production  period  with 
an  average  daily  production  in  excess  of  1.6 
million  barrels  of  crude  oil,  natural  gas  and 
liquified  petroleum  products  and  has  not  filed 
a  Statement  of  Production  as  required  by 
§  3316.3-2  of  this  title  for  the  applicable  6- 
month  bidding  period,  or  (2)  any  of  those 
persons  have  failed  or  refused  to  file  a  de¬ 
tailed  report  of  production  when  required  to 
do  so  under  §  3316.4(h)  of  this  title,  or 

(c)  A  single  or  joint  bid  submitted  pur¬ 

suant  to  an  agreement  (whether  written  or  oral, 
formal  or  informal,  entered  into  or  arranged 
prior  to  or  simultaneously  with  the  submis¬ 
sion  of  such  single  or  joint  bid,  or  prior  to 
or  simultaneously  with  the  award  of  the  bid 
upon  the  tract)  which  provides  (1)  for  the 
assignment,  transfer,  sale,  or  other  convey¬ 
ance  of  less  than  a  100  percent  interest  in 
the  entire  tract  on  which  the  bid  is  submit¬ 
ted,  by  a  person  or  persons  on  the  List  of 
Restricted  Joint  Bidders,  effective  on  the  date 
of  submission  of  the  bid,  to  another  person 
or  persons  on  the  same  List  of  Restricted  Joint 
Bidders;  or  (2)  for  the  assignment,  sale, 
transfer  or  other  conveyance  of  less  than  a 
100  percent  interest  in  any  fractional  inter¬ 
est  in  the  entire  tract  (which  fractional  in¬ 
terest  was  originally  acquired  by  the  person 
making  the  assignment,  sale,  transfer  or  other 
conveyance,  under  the  provisions  of  the  Act) 
by  a  person  or  persons  on  the  List  of  Restrict¬ 
ed  Joint  Bidders,  effective  on  the  date  of 
submission  of  the  bid,  to  another  person  or 
persons  on  the  same  List  of  Restricted  Joint 
Bidders;  or  (3)  for  the  assignment,  sale,  trans¬ 
fer,  or  other  conveyance  of  any  interest  in  a 
tract  by  a  person  or  persons  not  on  the  List 
of  Restricted  Joint  Bidders,  effective  on  the 
date  of  submission  of  the  bid,  to  2  or  mere 
persons  on  the  same  List  of  Restricted  Joint 
Bidders;  or  (4)  For  any  of  the  types  of  convey¬ 
ances  described  in  paragraphs  (c)(1),  (2),  or 

(3)  of  this  section  where  any  party  to  the 
conveyance  is  chargeable  for  the  prior  produc¬ 
tion  period  with  an  average  daily  production  in 
excess  of  1.6  million  barrels  of  crude  oil, 
natural  gas  and  liquified  petroleum  products 
and  has  not  filed  a  Statement  of  Production 


pursuant  to  §  3316.3-2  of  this  title  for  the 
applicable  6-ironth  bidding  period.  Assignments 
expressly  required  by  law,  regulation,  lease  or 
stipulation  to  lease  shall  not  disqualify  an 
otherwise  qualified  bid;  or 

(d)  A  bid  submitted  by  or  in  conjunction 
with  a  person  who  has  filed  a  false,  fraudulent 
or  otherwise  intentionally  false  or  misleading 
detailed  Report  of  Production. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979;  45  FR  69175,  Oct.  17,  1980] 

§  3316.4  Submission  of  bids. 

(a)  A  separate  sealed  bid  shall  be  submitted 
for  each  tract  unit  bid  upon  as  described  in 
the  notice  of  lease  sale.  A  bid  may  not  be 
submitted  for  less  than  an  entire  tract. 

(b)  Each  bidder  shall  submit  with  the  bid,  a 
certified  or  cashier's  check  or  bank  draft  on  a 
solvent  bank,  or  cash,  or  any  other  form  of 
payment  approved  by  the  Secretary  for  one-fifth 
of  the  amount  of  the  cash  bonus,  unless  other¬ 
wise  stated  in  the  Notice  of  Sale. 

(c)  If  the  bidder  is  an  individual  a  state¬ 
ment  of  citizenship  shall  acconpany  the  bid. 

(d)  If  the  bidder  is  an  association  (includ¬ 
ing  a  partnership),  the  bid  shall  also  be  accom¬ 
panied  by  a  certified  copy  of  the  articles  of 
association  or  appropriate  reference  to  the  rec¬ 
ord  of  the  Bureau  in  which  such  a  copy  has  al¬ 
ready  been  filed,  with  a  statement  as  to  any 
subsequent  amendments. 

(e)  If  the  bidder  is  a  corporation,  the 
following  information  shall  be  submitted  with 
the  bid; 

(1)  A  certified  copy  of  the  articles  of 
incorporation  and  a  copy  either  of  the  minutes 
of  the  meeting  of  the  board  of  directors  or  of 
the  bylaws  indicating  that  the  person  signing 
the  bid  has  authority  to  do  so,  or, 

(2)  In  lieu  of  such  a  copy,  a  certificate  to 
that  effect  signed  by  the  secretary  or  the 
assistant  secretary  of  the  corporation  over  the 
corporate  seal,  or  appropriate  reference  to  the 
records  submitted  to  the  Bureau  in  connection 
with  which  such  articles  and  authority  have 
been  previously  furnished, 

(3)  The  bid  shall  be  executed  in  conformance 
with  corporate  requirements. 

(f )  Bidders  should  be  aware  of  the  provisions 
of  18  U.S.C.  1860,  prohibiting  unlawful  combin¬ 
ation  or  intimidation  of  bidders. 

(g)  Every  joint  bid  submitted  for  any  oil 
and  gas  lease  shall  be  accorrpanied  by  a  sworn 
statement  by  each  joint  bidder  stating  that  the 
bid  is  not  disqualified  under  §  3316.3-4(c)  of 
this  title. 

(h)  To  verify  the  accuracy  of  any  statement 
submitted  pursuant  to  §  3316.3-2  of  this  title 
and  paragraph  (g)  of  this  section,  the  Director 
may  require  the  person  submitting  such  informa¬ 
tion  to:  (1)  submit  no  later  than  30  days  after 
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receipt  of  the  request  by  the  Director,  a  de¬ 
tailed  Report  of  Production  Which  shall  list, 
in  barrels,  the  average  daily  production  of 
crude  oil,  natural  gas  and  liquefied  petroleum 
products  chargeable  to  the  reporting  person  in 
accordance  with  §  3316.3-3  of  this  title  for 
the  prior  production  period,  and  (2)  permit  the 
inspection  and  copying  by  an  official  of  the 
Department  of  the  Interior  of  such  documents, 
records  of  production  of  crude  oil,  natural  gas 
and  liquefied  petroleum  products,  analyses  and 
other  material  as  are  necessary  to  demonstrate 
the  accuracy  of  any  statement  or  information 
contained  in  any  Report  of  Production. 

(i)  No  bid  for  a  lease  may  be  submitted  if 
the  Secretary  finds,  after  notice  and  hearing, 
that  the  bidder  is  not  meeting  due  diligence 
requirements  on  other  OCS  leases. 

[45  FR  69175,  Oct.  17,  1980] 

§  3316.5  Award  of  leases. 

(a)  Sealed  bids  received  in  response  to  the 
notice  of  lease  sale  shall  be  opened  at  the 
place,  date  and  hour  specified  in  the  notice. 
The  opening  of  bids  is  for  the  sole  purpose  of 
publicly  announcing  and  recording  the  bids  re¬ 
ceived  and  no  bids  shall  be  accepted  or  reject¬ 
ed  at  that  time. 

(b)  The  United  States  reserves  the  right  to 
reject  any  and  all  bids  received  for  any  tract, 
regardless  of  the  amount  offered. 

(c)  In  the  event  the  highest  bids  are  tie 
bids,  the  tie  bidder  (unless  they  would  be  dis¬ 
qualified  under  §  3316.1(b)  of  this  title,  or 
disqualified  under  §  3316.3-4  of  this  title  if 
their  bids  had  been  joint  bids)  may  file  with 
the  Director,  within  15  days  after  notification, 
an  agreement  to  accept  the  lease  jointly;  other¬ 
wise  all  bids  shall  be  rejected. 

(d)  Pursuant  to  section  (8)(c)  of  the  Act, 
the  Attorney  General  may  review  the  results  of 
the  lease  sale  prior  to  the  acceptance  of  bids 
and  issuance  of  leases. 

(e)  If  the  authorized  officer  fails  to  accept 
the  highest  bid  for  a  lease  within  60  days 
after  the  date  on  which  the  bids  are  opened, 
all  bids  for  that  lease  shall  be  considered 
rejected. 

(f)  Written  notice  of  the  authorized  offi¬ 
cer's  action  shall  be  transmitted  promptly  to 
those  bidders  whose  deposits  have  been  held. 
If  a  bid  is  accepted,  such  notice  shall  trans¬ 
mit  3  copies  of  the  lease  to  the  successful 
bidder.  The  bidder  shall  be  required,  not 
later  than  the  15th  day  after  receipt  of  the 
lease  to  execute  the  lease,  pay  the  first 
year's  rental,  pay  the  balance  of  the  bonus 
bid,  unless  deferred,  and  file  a  bond  as  re¬ 
quired  in  §  3318.1  of  this  title.  Deposits  and 
any  interest  due  shall  be  refunded  on  rejected 
bids. 

(g)  If  the  successful  bidder  fails  to  execute 


the  lease  within  the  prescribed  time  or  other¬ 
wise  corrply  with  the  applicable  regulations  the 
deposit  shall  be  forfeited  and  disposed  of  as 
other  receipts  under  the  act. 

(h)  If,  before  the  lease  is  executed  on 
behalf  of  the  United  States,  the  land  which 
would  be  subject  to  the  lease  is  withdrawn  or 
restricted  from  leasing,  all  deposits  and  any 
interest  due  shall  be  refunded. 

(i)  If  the  awarded  lease  is  executed  by  an 
agent  acting  on  behalf  of  the  bidder,  the  lease 
shall  be  acconpanied  by  evidence  that  the  bidder 
authorized  the  agent  to  execute  the  lease. 
When  three  copies  of  the  lease  are  executed  and 
returned  to  the  authorized  officer,  the  lease 
shall  be  executed  on  behalf  of  the  United 
States,  and  one  fully  executed  copy  shall  be 
transmitted  to  the  successful  bidder. 

(j)  No  lease  or  permit  shall  be  issued  for 
any  area  within  15  statute  miles  of  the  bound¬ 
aries  of  the  Point  Reyes  Wilderness  in  Califor¬ 
nia  unless  the  State  of  California  a 1 lews  ex¬ 
ploration,  development  or  production  activities 
in  the  adjacent  navigable  waters  of  the  State 
under  section  11(h)  of  the  Act. 

§  3316.6  Lease  form. 

Oil  and  gas  leases  and  leases  for  sulphur 
shall  be  issued  on  forms  approved  by  the  Direc¬ 
tor.  Other  mineral  leases  shall  be  issued  on 
such  forms  and  may  be  prescribed  by  the  Secre¬ 
tary. 

§  3316.7  Dating  of  leases. 

All  leases  issued  under  the  regulations  in 
this  part  shall  be  dated  and  become  effective 
as  of  the  first  day  of  the  month  following  the 
date  leases  are  signed  on  behalf  of  the  lessor. 
When  prior  written  request  is  made,  a  lease  may 
be  dated  and  become  effective  as  of  the  first 
day  of  the  month  within  which  it  is  so  signed. 

Subpart  3317 — Rentals  and  Royalties 

§  3317.1  Rentals. 

(a)  Except  for  leases  issued  subject  to 
fixed-net  profit  sharing  provisions,  an  annual 
rental  shall  be  due  and  payable  in  advance,  at 
the  rate  specified  in  the  oil  and  gas  leases, 
on  the  first  day  of  each  lease  year  prior  to 
discovery  of  oil  or  gas  on  the  lease. 

(b)  The  owner  of  any  lease  created  by  the 
segregation  of  a  portion  of  a  producing  lease 
which  is  not  subject  to  fixed  net  profit  sharing 
provisions  and  on  Which  segregated  portion 
there  is  no  production,  actual  or  allocated, 
shall  pay  an  annual  rental  for  such  segregated 
portion  at  the  rate  per  acre  or  hectare  speci¬ 
fied  in  the  lease.  This  rental  shall  be  pay¬ 
able  each  lease  year  following  the  year  in 
which  the  segregation  became  effective  and 
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prior  to  a  discovery  on  such  segregated  portion. 

(c)  Annual  rental  paid  in  any  year  shall  be 
in  addition  to,  and  shall  not  be  credited 
against,  ary  royalties  due  frctn  production. 

(d)  An  annual  rental  on  a  lease  for  a  mineral 
other  than  oil  or  gas,  shall  be  due  and  payable, 
in  advance,  on  the  first  day  of  each  lease  year 
prior  to  discovery  in  paying  quantities,  at  a 
rate  specified  in  the  lease  form. 

(e)  For  leases  issued  subject  to  the  fixed 
net  profit  sharing  provisions,  annual  rental 
payments  shall  be  due  and  payable  in  advance, 
on  the  first  day  of  each  lease  year  Which 
cormences  prior  to  the  date  the  first  profit 
share  payment  becomes  due.  The  cwner  of  any 
lease  created  by  the  segregation  of  a  portion 
of  a  lease  subject  bo  fixed  net  profit  sharing 
provisions,  shall  pay  an  annual  rental  for  such 
segregated  portion  at  the  rate  per  acre  or 
hectare  specified  in  the  lease.  This  rental 
shall  be  payable  each  year  following  the  year 
in  which  the  segregation  becomes  effective  and 
shall  continue  to  be  due  and  payable,  in  ad¬ 
vance,  on  the  first  day  of  each  year  Which 
ccnmences  prior  to  the  date  the  first  profit 
share  payment  becomes  due. 

[45  FR  69175,  Oct.  17,  1980] 

§  3317.2  Royalties . 

(a)  Royalties  on  oil  and  gas  shall  be  at  the 
rate  specified  in  the  lease,  unless  the  Secre¬ 
tary,  in  order  to  promote  increased  production 
on  the  leased  area  through  direct,  secondary  or 
tertiary  recovery  means,  reduces  or  eliminates 
any  royalty  set  forth  in  the  lease. 

(b)  The  royalty  on  sulphur  shall  be  not  less 
than  5  percent  of  the  gross  production  or  value 
of  the  sulphur  at  the  wellhead. 

§  3317.3  Minimum  royalty. 

For  leases  Which  provide  for  minirrorum  royal¬ 
ty  payments,  each  lessee  shall  pay  the  minimum 
royalty  specified  in  the  lease  at  the  end  of 
each  lease  year  beginning  with  the  first  lease 
year  following  a  discovery  on  the  lease. 

§  3317.4  Effect  of  suspensions  on  royalty  and 
rental. 

(a)  If  under  the  provisions  of  30  CFR  250.12 

(c),  (d)(1),  or  (d)(4),  the  Director,  Geologi¬ 
cal  Survey,  with  respect  to  any  lease,  directs 
the  suspension  of  both  operations  and  produc¬ 
tion,  or,  with  respect  to  a  lease  on  Which  there 
is  no  producible  well,  directs  the  suspension  of 
of  operations,  no  payment  of  rental  or  minimum 
royalty  shall  be  required  for  or  during  the  per¬ 
iod  of  suspension. 

(b)  The  lessee  shall  not  be  relieved  of  the 
obligation  to  pay  rental,  minimum  royalty  or 
royalty  for  or  during  the  period  of  suspension 


if  the  Director,  Geological  Survey:  (1)  under 
the  provisions  of  30  CFR  250.12(d)(1)  approves, 
at  the  request  of  a  lessee,  the  suspension  of 
operations  or  production,  or  both,  or  (2)  under 
the  provisions  of  30  CFR  250.12(d)(3)  suspends 
any  operation,  including  production. 

(c)  If  the  lease  anniversary  date  falls 
within  a  period  of  suspension  for  which  no 
rental  or  minimum  royalty  payments  are  required 
under  paragraph  (a)  of  this  action,  the  prorated 
rentals  or  minimum  rcyalties  are  due  and  payable 
as  of  the  date  the  suspension  period  terminates. 
These  amounts  shall  be  computed  and  notice 
thereof  given  the  lessee.  The  lessee  shall  pay 
the  amount  due  within  30  days  after  receipt  of 
such  notice.  The  anniversary  date  of  a  lease 
shall  not  change  by  reason  of  any  period  of 
lease  suspension  or  rental  or  royalty  relief 
resulting  therefrom. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

Subpart  3318 — Bonding 
§  3318.1  Acceptable  bonds. 

(a)  The  successful  bidder,  prior  to  the 
issuance  of  an  oil  and  gas  or  sulphur  lease, 
shall  furnish  the  authorized  officer  a  corporate 
surety  bond  in  the  sum  of  $50,000  conditioned 
on  compliance  with  all  the  terms  and  conditions 
of  the  lease.  Such  bond  shall  not  be  required 
if  the  bidder  already  maintains  or  furnishes  a 
bond  in  the  sum  of  $300,000  conditioned  on 
compliance  with  the  terms  of  oil  and  gas  and 
sulphur  leases  held  by  the  bidder  on  the  OCS 
for  the  area  in  Which  the  lease  to  be  issued  is 
situated. 

(b)  For  the  purposes  of  this  section,  there 
are  four  areas:  (1)  The  Gulf  of  Mexico;  (2) 
the  area  offshore  the  Pacific  Coast  States  of 
California,  Oregon,  Washington,  and  Hawaii;  (3) 
the  area  offshore  the  coast  of  Alaska;  and  (4) 
the  area  offshore  the  Atlantic  Coast. 

(c)  A  separate  bond  shall  be  required  for 
each  area.  An  operator's  bond  in  the  same 
amount  may  be  substituted  at  any  time  for  the 
lessee's  bonds. 

(d)  The  amount  of  bond  coverage  on  leases 
for  other  minerals  shall  be  determined  by  the 
Director  at  the  time  of  the  offer  to  lease  and 
shall  be  stated  in  the  notice  of  lease  sale. 

(e)  If,  as  a  result  of  a  default,  the  surety 
on  a  Mineral  Lease  Bond  makes  payment  to  the 
United  States  of  any  indebtedness  under  a  lease 
secured  by  the  bond,  the  face  amount  of  such 
bond  and  the  surety's  liability  shall  be  reduced 
by  the  amount  of  such  payment. 

(f)  A  new  bond  in  the  amount  of  $300,000 
shall  be  posted  within  6  months  or  such  shorter 
period  as  the  authorized  officer  may  direct 
after  a  default.  In  lieu  of  the  $300,000  bond 
required  in  this  paragraph,  a  separate  bond  for 
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each  lease  may  be  filed  within  the  time  period 
authorized.  Failure  to  post  a  new  bond  shall, 
at  the  discretion  of  the  authorized  officer,  be 
the  basis  of  cancellation  of  all  leases  covered 
by  the  defaulted  bond,  except  to  the  extent  a 
separate  bond  in  lieu  of  the  $300,000  bond 
required  by  this  paragraph  has  been  filed  within 
the  time  authorized. 

§  3318.2  Form  of  bond. 

All  bonds  furnished  by  a  lessee  or  operator 
shall  be  on  a  form  approved  by  the  Director. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

§  3318.3  Additional  bonds. 

The  authorized  officer  may  require  additional 
security  in  the  form  of  a  supplemental  bond  or 
bonds  or  to  increase  the  coverage  of  an  existing 
bond  if,  after  operations  or  production  have 
begun,  such  additional  security  is  deemed  neces¬ 
sary. 

Subpart  3319 — Assignments,  Transfers,  and  Ex¬ 
tensions 

§  3319.1  Assignment  of  leases  or  interests 
therein. 

(a)  Subject  to  the  approval  of  the  authorized 
officer,  leases,  or  any  undivided  interest 
therein,  may  be  assigned  in  whole,  or  as  to  any 
officially  designated  subdivision,  bo  anyone 
qualified  under  §  3316.1(b)  of  this  title  to 
hold  a  lease. 

(b)  An  assignment  shall  be  void  if  it  is 
made  pursuant  to  any  prelease  agreement  de¬ 
scribed  in  §  3316. 3-4 (c)  of  this  title  that 
would  cause  a  bid  to  be  disqualified. 

(c)  Any  approved  assignment  shall  be  deemed 
to  be  effective  on  the  first  day  of  the  lease 
month  following  its  filing  in  the  appropriate 
office  of  the  Bureau,  unless  at  the  request  of 
the  parties,  an  earlier  date  is  specified  in 
the  approval. 

(d)  The  assignor  shall  be  liable  for  all  ob¬ 
ligations  under  the  lease  accruing  prior  to  the 
approval  of  the  assignment. 

(e)  The  assignee  shall  be  liable  for  all  ob¬ 
ligations  under  the  lease  subsequent  to  the 
effective  date  of  an  assignment,  and  shall 
comply  with  all  regulations  issued  under  the 
Act. 

§  3319.2  Requirements  for  filing  of  transfers. 

(a)(1)  All  instruments  of  transfer  of  a  lease 
or  of  an  interest  therein  as  to  any  officially 
designated  subdivision,  including  operating 
rights,  subleases  and  assignments  of  record 
interest,  shall  be  filed  in  triplicate  for 


approval  within  90  days  from  the  date  of  final 
execution.  They  shall  include  a  statement  over 
the  transferee's  cwn  signature  with  respect  to 
citizenship  and  qualifications  similar  to  that 
required  of  a  lessee  and  shall  contain  all  of 
the  terms  and  conditions  agreed  upon  by  the 
parties  thereto.  Carried  working  interests, 
overriding  royalty  interests  or  payments  out  of 
production  may  be  created  or  transferred  with¬ 
out  requirement  for  filing  or  approval. 

(2)  An  application  for  approval  of  any  in¬ 
strument  required  to  be  filed  shall  not  be  ac¬ 
cepted  unless  accompanied  by  a  nonrefundable 
fee  of  $25.  Any  document  not  required  to  be 
filed  by  these  regulations  but  submitted  for 
record  purposes  shall  be  acconpanied  by  a  nonre¬ 
fundable  fee  of  $25  per  lease  affected.  Such 
documents  may  be  rejected  at  the  discretion  of 
the  authorized  officer. 

(b)  An  attorney  in  fact,  in  behalf  of  the 
holder  of  a  lease,  operating  rights  or  sublease, 
shall  furnish  evidence  of  authority  to  execute 
the  assignment  or  application  for  approval  and 
the  statement  required  by  §  3316.4  of  this 
title. 

(c)  Where  an  assignment  creates  a  segregated 
lease,  a  bond  shall  be  furnished  in  the  amount 
prescribed  in  §  3318.1  of  this  title.  Where  an 
assignment  does  not  create  separate  leases,  the 
assignee,  if  the  assignment  so  provides  and  the 
surety  consents,  may  become  a  joint  principal 
on  the  bond  with  the  assignor. 

(d)  An  heir  or  devisee  of  a  deceased  holder 
of  a  lease,  or  any  interest  therein,  shall  be 
recognized  as  the  lawful  successor  to  such 
lease  or  interest,  if  evidence  of  status  as  an 
heir  or  devisee  is  furnished  in  the  form  of: 
(1)  a  certified  ccpy  of  an  appropriate  order  or 
decree  of  the  court  having  jurisdiction  of  the 
distribution  of  the  estate  or,  (2)  if  no  court 
action  is  necessary,  the  statements  of  two 
disinterested  parties  having  knowledge  of  the 
facts  or  a  certified  copy  of  the  will. 

(e)  In  addition  to  the  requirements  of  para¬ 
graph  (d)  of  this  section,  the  heirs  or  devi¬ 
sees  shall  file  statements  that  they  are  the 
persons  named  as  successors  to  the  estate  with 
evidence  of  their  qualifications  as  provided 
in  §  3316.4  of  this  title. 

(f )  In  the  event  an  heir  or  devisee  is  unable 
to  qualify  to  hold  the  lease  or  interest,  the 
heir  or  devisee  shall  be  recognized  as  the 
lawful  successor  of  the  deceased  and  be  entitled 
to  hold  the  lease  for  a  period  of  not  to  exceed 
2  years  from  the  date  of  death  of  the  predeces¬ 
sor  in  interest. 

(g)  Each  obligation  under  any  lease  and 
under  the  regulations  in  this  part  shall  inure 
to  the  heirs,  executors,  administrators,  suc¬ 
cessors,  or  assignees  of  the  lessee. 

(h)  Where  the  proposed  assignment  or  transfer 
is  by  a  person  who,  at  the  time  of  acquisition 
of  an  interest  in  the  lease,  was  on  the  List  of 
Restricted  Joint  Bidders,  and  that  assignment 
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or  transfer  is  of  less  than  the  entire  interest 
of  the  assignor  or  transferor,  to  a  person  or 
persons  on  the  same  List  of  Restricted  Joint 
Bidders,  the  assignor  or  transferor  shall  file 
a  copy,  prior  to  approval  of  the  assignment,  of 
all  agreements  applicable  to  the  acquisition  of 
that  lease  or  a  fractional  interest. 

§  3319.3  Attorney  General  review. 

Prior  to  the  approval  of  an  assignment  or 
transfer,  the  Secretary  shall  consult  with  and 
give  due  consideration  to  the  views  of  the 
Attorney  General.  The  Secretary  may  act  on  an 
assignment  or  transfer  if  the  Attorney  General 
has  not  responded  to  the  request  for  consulta¬ 
tion  within  30  days  of  said  request. 

§  3319.4  Separate  filings  for  assignments. 

A  separate  instrument  of  assignment  shall  be 
filed  for  each  lease.  When  transfers  to  the 
same  person,  association  or  corporation,  in¬ 
volving  more  than  one  lease  are  filed  at  the 
same  tine  for  approval,  one  request  for  approval 
and  one  showing  as  to  the  qualifications  of  the 
assignee  shall  be  sufficient. 

§  3319.5  Effect  of  assignment  of  a  particular 
tract. 

(a)  When  an  assignment  is  made  of  all  the 
record  title  to  a  portion  of  the  acreage  in  a 
lease,  the  assigned  and  retained  portions  became 
segregated  into  separate  and  distinct  leases. 
In  such  a  case,  the  assignee  beccmes  a  lessee 
of  the  Government  as  to  the  segregated  tract 
that  is  the  subject  of  assignment,  and  is  bound 
by  the  terms  of  the  lease  as  though  the  lease 
had  been  obtained  from  the  United  States  in  the 
assignee's  own  name,  and  the  assignment,  after 
its  approval,  shall  be  the  basis  of  a  new 
record.  Royalty,  minimum  royalty  and  rental 
provisions  of  the  original  lease  shall  apply 
separately  to  each  segregated  portion. 

(b)  For  assignments  of  a  portion  of  an  oil 
and  gas  lease  approved  after  the  effective  date 
of  this  section,  each  segregated  lease  shall 
continue  in  full  force  and  effect  for  the 
primary  term  of  the  original  lease  and  so  long 
thereafter  as  oil  or  gas  is  produced  from  that 
segregated  portion  of  the  leased  area  in  paying 
quantities  or  drilling  or  well  reworking  oper¬ 
ations  as  approved  by  the  Secretary  are  con¬ 
ducted. 

(c)  For  those  assignments  approved  prior  to 
the  effective  date  of  this  section,  each  segre¬ 
gated  lease  shall  continue  in  full  force  and 
effect  for  the  primary  term  of  the  original 
lease  and  so  long  thereafter  as  oil  and  gas  may 
be  produced  from  the  original  leased  area  in 
paying  quantities  or  drilling  or  well  reworking 
operations,  as  approved  by  the  Secretary,  are 
conducted. 


§  3319.6  Extension  of  lease  by  drilling  or 
well  reworking  operations. 

The  term  of  a  lease  shall  be  extended  beyond 
the  primary  term  so  long  as  drilling  or  well 
reworking  operations  are  approved  by  the  Secre¬ 
tary  according  to  the  conditions  set  forth  in 
30  CFR  250.35. 

§  3319.7  Directional  drilling. 

In  accordance  with  an  approved  exploration 
plan  or  development  and  production  plan,  a 
lease  may  be  maintained  in  force  by  directional 
wells  drilled  under  the  leased  area  from  surface 
locations  on  adjacent  or  adjoining  land  not 
covered  by  the  lease.  In  such  circumstances, 
drilling  shall  be  considered  to  have  commenced 
on  the  leased  area  when  drilling  is  commenced 
on  the  adjacent  or  adjoining  land  for  the 
purpose  of  directional  drilling  under  the  leased 
area  through  any  directional  well  surfaced  on 
adjacent  or  adjoining  land.  Production,  drill¬ 
ing  or  reworking  of  any  such  directional  well 
shall  be  considered  production  or  drilling  or 
reworking  operations  on  the  leased  area  for  all 
purposes  of  the  lease. 

§  3319.8  Compensatory  payments  as  production. 

If  an  oil  and  gas  lessee  makes  compensatory 
payments  as  provided  in  30  CFR  250.33  and  if 
the  lease  is  not  being  maintained  in  force  by 
other  production  of  oil  or  gas  in  paying  quan¬ 
tities  or  by  other  approved  drilling  or  rework¬ 
ing  operations,  such  payments  shall  be  consid¬ 
ered  as  the  equivalent  of  production  in  paying 
quantities  for  all  purposes  of  the  lease. 

§  3319.9  Effect  of  suspensions  on  lease  term. 

(a)  If  the  Director,  Geological  Survey,  di¬ 
rects  the  suspension  of  either  operations  or 
production,  or  both,  under  the  provisions  of  30 
CFR  250.12(c),  (d)(1)  or  (d)(4)  with  respect  to 
any  lease  in  its  primary  term,  the  primary  term 
of  the  lease  shall  be  extended  by  a  period 
equivalent  to  the  period  of  the  suspension. 

(b)  If  the  Director,  Geological  Survey,  or¬ 
ders  or  approves  the  suspension  of  either  oper¬ 
ations  or  production,  or  both,  under  the  pro¬ 
vision  for  30  CFR  250.12(c),  (d)(1),  or  (d)(4) 
with  respect  to  any  lease  extended  beyond  its 
primary  term,  the  term  of  the  lease  shall  not 
be  deemed  to  expire  so  long  as  that  suspension 
remains  in  effect. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 
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Subpart  3320 — Termination  of  Leases 

§  3320.1  Relinquishment  of  leases  or  parts  of 
leases. 

A  lease  or  any  officially  designated  subdivi¬ 
sion  thereof  may  be  surrendered  by  the  record 
title  holder  by  filing  a  written  relinquish¬ 
ment,  in  triplicate,  with  the  appropriate  OCS 
office  of  the  Bureau.  No  filing  fee  is  re¬ 
quired.  A  relinquishment  shall  take  effect  on 
the  date  it  is  filed  subject  to  the  continued 
obligation  of  the  lessee  and  the  surety  to  make 
all  payments  due,  including  any  accrued  rent¬ 
als,  rcyalties  and  deferred  bonuses  and  to  aban¬ 
don  all  wells  and  condition  or  remove  all  plat¬ 
forms  and  other  facilities  on  the  land  to  be 
relinquished  to  the  satisfaction  of  the  Direc¬ 
tor,  Geological  Survey. 

§  3320.2  Cancellation  of  leases. 

(a)  Any  nonproducing  lease  issued  under  the 
act  may  be  cancelled  by  the  authorized  officer 
whenever  the  lessee  fails  to  comply  with  any 
provision  of  the  act  or  lease  or  applicable 
regulations,  if  such  failure  to  comply  continues 
for  30  days  after  mailing  of  notice  by  regis¬ 
tered  or  certified  letter  to  the  lease  owner 
at  the  owner's  record  post  office  address.  Any 
such  cancellation  is  subject  to  judicial  review 
as  provided  in  section  23(b)  of  the  Act. 

(b)  Producing  leases  issued  under  the  act 
may  be  cancelled  by  the  Secretary  whenever  the 
lessee  fails  to  corrply  with  any  provision  of  the 
act,  applicable  regulations  or  the  lease  only 
after  judicial  proceedings  as  prescribed  by 
section  5(d)  of  the  Act. 

(c)  Any  lease  issued  under  the  Act,  whether 
producing  or  not,  shall  be  canceled  by  the 
authorized  officer  upon  proof  that  it  was  ob¬ 
tained  by  fraud  or  misrepresentation,  and  after 
notice  and  opportunity  to  be  heard  has  been  af¬ 
forded  to  the  lessee. 

(d)  Pursuant  to  section  5(a)  of  the  Act,  the 
Secretary  may  cancel  a  lease  when:  (1)  contin¬ 
ued  activity  pursuant  to  such  lease  would  proba¬ 
bly  cause  serious  harm  or  damage  to  life,  prop¬ 
erty,  any  mineral,  national  security  or  de¬ 
fense,  or  to  the  marine,  coastal  or  human  envi¬ 
ronment; 

(2)  the  threat  of  harm  or  damage  will  not 
disappear  or  decrease  to  an  acceptable  extent 
within  a  reasonable  period  of  time;  and  (3)  the 
advantages  of  cancellation  outweigh  the  advan¬ 
tages  of  continuing  such  lease  or  permit  in 
force.  Procedures  and  conditions  contained  in 
30  CFR  250.12  shall  apply  as  appropriate. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 


Subpart  3321 — Section  6  Leases 
§  3321.1  Effect  of  regulations  on  lease. 

(a)  All  regulations  in  this  part,  insofar  as 
they  are  applicable,  shall  superseded  the  pro¬ 
visions  of  any  lease  which  is  maintained  under 
section  6(a)  of  the  Act.  However,  the  provi¬ 
sions  of  a  lease  relating  to  area,  minerals, 
rentals,  royalties  (subject  to  section  6(a)(8) 
and  (9)  of  the  Act,  and  term  (subject  to  section 
6(a) (10)  of  the  Act  and,  as  to  sulfur,  subject 
to  section  6(b)(2)  of  the  Act)  shall  continue 
in  effect,  and,  in  the  event  of  any  conflict  or 
inconsistency,  shall  take  precedence  over  these 
regulations . 

(b)  A  lease  maintained  under  section  6(a)  of 
the  Act  shall  also  be  subject  to  all  operating 
and  conservation  regulations  applicable  to  the 
OCS.  In  addition,  the  regulations  relating  to 
geophysical  and  geological  exploratory  opera¬ 
tions  and  to  pipeline  rights-of-way  are  ap¬ 
plicable,  to  the  extent  that  those  regulations 
are  not  contrary  to  or  inconsistent  with  the 
lease  provisions  relating  to  area,  the  miner¬ 
als,  rentals,  royalties  and  term.  The  lessee 
shall  comply  with  any  provision  of  the  lease 
as  validated,  the  subject  matter  of  which  is 
not  covered  in  the  regulations  in  this  part. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

§  3321.2  Leases  of  other  minerals. 

The  existence  of  a  lease  that  meets  the  re¬ 
quirements  of  section  6(a)  of  the  Act  shall  not 
preclude  the  issuance  of  other  leases  of  the 
same  area  for  deposits  of  other  minerals.  How¬ 
ever,  no  other  lease  of  minerals  shall  author¬ 
ize  or  permit  the  lessee  thereunder  unreason¬ 
ably  to  interfere  with  or  endanger  operations 
under  the  existing  lease.  No  sulphur  leases 
shall  be  granted  by  the  United  States  on  any 
area  while  such  area  is  included  in  a  lease 
covering  sulphur  under  section  6(b)  of  the  Act. 

Subpart  3331 — Studies 

§  3331.1  Environmental  studies. 

(a)  The  Director  shall  conduct  a  study  of 
any  area  or  region  included  in  any  lease  sale 
in  order  to  establish  information  needed  for 
assessment  and  management  of  impacts  on  the 
human,  marine  and  coastal  environments  which 
may  be  affected  by  OCS  oil  and  gas  activities 
in  such  area  or  region.  Any  study  shall,  to 
the  extent  practicable,  be  designed  to  predict 
environmental  impacts  of  pollutants  introduced 
into  the  environments  and  of  the  impacts  of 
offshore  activities  on  the  seabed  and  affected 
coastal  areas. 

(b)  Studies  shall  be  planned  and  carried  out 


1-380 


in  cooperation  with  the  affected  States  and 
interested  parties  and,  to  the  extent  possible, 
shall  not  duplicate  studies  done  under  other 
laws.  Where  appropriate,  the  Director  shall, 
to  the  maximum  extent  practicable,  enter  into 
agreements  with  the  National  Oceanic  and  Atmos¬ 
pheric  Administration  in  executing  the  environ¬ 
mental  studies  responsibilities.  By  agreement, 
the  Director  nay  also  utilize  services,  per¬ 
sonnel  or  facilities  of  any  Federal,  State  or 
local  government  agency  in  the  conduct  of  such 
study. 

(c)  Any  study  of  an  area  or  region  required 
by  paragraph  (a)  of  this  section  for  a  lease 
sale  shall  be  commenced  not  later  than  six 
months  prior  to  holding  a  lease  sale  for  that 
area.  The  Director  may  utilize  information 
collected  in  any  prior  study.  The  Director  may 
initiate  studies  for  areas  or  regions  not  iden¬ 
tified  in  the  leasing  program. 

(d)  After  the  leasing  and  developing  of  ary 
area  or  region,  the  Director  shall  conduct  such 
studies  as  are  deemed  necessary  to  establish 
additional  information  and  shall  monitor  the 
human,  marine  and  coastal  environments  of  such 
area  or  region  in  a  manner  designed  to  provide 
information  which  can  be  compared  with  the 
results  of  studies  conducted  prior  to  OCS  oil 
and  gas  development.  This  shall  be  done  to 
identify  any  significant  changes  in  the  quality 
and  productivity  of  such  environments,  to  estab¬ 
lish  trends  in  the  areas  studies,  and  to  design 
experiments  identifying  the  causes  of  such 
changes.  Findings  from  such  studies  shall  be 
used  to  recommend  modifications  in  practices 
which  are  enployed  to  mitigate  the  effects  of 
OCS  activities  and  to  enhance  the  data/ informa¬ 
tion  base  for  predicting  impacts  which  might 
result  from  a  single  lease  sale  or  cumulative 
OCS  activities. 

(e)  Information  available  or  collected  by 
the  studies  program  shall,  to  the  extent  prac¬ 
ticable,  be  provided  in  a  form  and  in  a  time- 
frame  that  can  be  used  in  the  decisionmaking 
process  associated  with  a  specific  leasing  ac¬ 
tion  or  with  longer  term  OCS  minerals  manage¬ 
ment  responsibilities. 

Subpart  3340 — Grants  of  Pipeline  Rights-of-way 
on  the  Outer  Continental  Shelf 

§  3340.0-1  Purpose. 

(a)  The  purpose  of  these  regulations  is  to 
provide  the  procedure  for  the  granting  and 
administering  of  rights-of-way  for  the  trans¬ 
portation  of  minerals  by  pipeline  through  the 
OCS. 

(b)  Compliance  with  the  regulations  of  this 
subpart  does  not  supersede  the  requirements  of 
complying  with  the  regulations  of  the  Department 
of  Transportation,  the  Department  of  the  Army 
and  the  Federal  Energy  Regulatory  Commission. 


§  3340.0-2  Policy. 

The  respective  Bureau  of  Land  Management  OCS 
offices  shall,  as  appropriate,  engage  in  trans¬ 
portation  planning  in  advance  of  receipt  of  an 
application  for  a  right-of-way.  The  intergov¬ 
ernmental  planning  program  or  sirmilar  process 
shall  be  used  to  involve  relevant  parties  in 
this  advanced  planning. 

The  construction  of  gathering  lines  may  be  ap¬ 
proved  by  the  Director,  Geological  Survey,  in 
accordance  with  the  provisions  of  30  CFR  250.18 
and  250.68. 

§  3340.0-5  Definitions. 

As  used  in  this  subpart,  the  term  "right-of- 
way"  includes  the  site  on  which  the  pipeline 
and  associated  structures  are  situated  which 
shall  not  exceed  200  feet  in  width  for  pipelines 
unless  safety  and  environmental  factors  during 
construction  and  operations  require  a  greater 
width  and  shall  be  limited  to  the  area  reason¬ 
ably  necessary  for  pumping  stations  or  other 
accessory  structures.  It  does  not  include  gath¬ 
ering  lines  and  associated  structures  con¬ 
structed  for  the  purpose  of  conveying  produc¬ 
tion  for  gathering,  storage  or  treating  of  the 
production  from  a  lease  or  leases. 

§  3340.1  Nature  of  grant. 

(a)  An  applicant,  by  accepting  a  right-of- 
way  grant,  agrees  and  consents  to  comply  with 
the  requirements  set  out  below. 

(1)  The  holder  shall  comply  with  all  existing 
regulations  and  with  all  existing  and  future 
regulations  which  the  Secretary  determines  to 
be  necessary  and  proper  in  order  to  provide  for 
the  prevention  of  waste,  the  conservation  of 
the  natural  resources  of  the  OCS  and  the  protec¬ 
tion  of  correlative  rights  therein.  The  holder 
shall  comply  with  all  stipulations  which  the 
authorized  officer  attaches  to  the  right-of- 
way  grant  for  the  purpose  of  assuring  maximum 
environmental  protection.  The  holder  shall 
utilize  the  best  available  and  safest  technol¬ 
ogies,  such  as  the  safest  reasonable  pipeline 
burial  techniques,  which  the  Secretary  deter¬ 
mines  to  be  economically  feasible. 

(2)  The  holder  shall  pay  the  United  States 
or  its  lessees  or  right-of-way  holders,  as  the 
case  may  be,  the  full  value  for  all  damages  to 
the  property  of  the  United  States  or  its  said 
lessees  or  right-of-way  holders,  and  shall  in¬ 
demnify  the  United  States  against  any  and  all 
liability  for  damages  to  life,  person  or  prop¬ 
erty  arising  from  the  occupation  and  use  of  the 
area  covered  by  the  right-of-way  grant. 

(3)  The  authorized  officer  shall  be  kept 
informed  at  all  times  of  the  holder's  address, 
and,  if  a  corporation,  of  the  address  of  its 
principal  place  of  business  and  the  name  and  ad¬ 
dress  of  the  officer  or  agent  authorized  to  re- 
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ceive  service  of  notice.  In  the  construction, 
operation  and  maintenance  of  the  pipeline,  the 
holder  shall  not  discriminate  against  any  em¬ 
ployee  or  applicant  for  employment  because  of 
race,  creed,  color,  sex  or  national  origin  and 
shall  require  an  identical  provision  in  all  sub¬ 
contracts  . 

(4)  The  granting  of  the  right-of-^way  shall 
be  subject  to  the  express  conditions  that  the 
rights  granted  shall  not  prevent  or  interfere 
in  any  way  with  the  management,  administration 
of,  or  the  granting,  either  prior  or  subsequent 
to  the  right-of-way  grant,  of  other  rights  by 
the  United  States.  Moreover,  the  holder  agrees 
to  allcw  the  occupancy  and  use  by  the  United 
States,  its  lessees  or  other  rights-of-way  hold¬ 
ers  of  any  part  of  the  right-of-way  grant  not 
actually  occupied  or  necessarily  incident  to 
its  use  for  any  necessary  operations  involved 
in  the  management,  administration  or  the  enjoy¬ 
ment  of  such  other  granted  rights. 

(5)  For  the  first  calendar  year  or  fraction 
thereof,  and  therafter  annually,  the  holder 
shall  pay  the  Bureau,  in  advance,  an  annual 
rental  of  $15  for  each  statute  mile  or  fraction 
thereof,  traversed  by  the  right-of-way  and  $75 
for  each  area  applied  for  as  a  site  for  an 
accessory  to  the  right-of-way,  including,  but 
not  limited,  to  a  platform.  Payments  may  be  on 
an  annual  basis,  for  a  5-year  period  or  for 
multiples  of  the  5-year  period. 

(6)  Upon  abandonment,  relinquishment,  revo¬ 
cation  or  termination  of  the  right-of-way  grant, 
the  holder  shall  remove  any  platforms,  struc¬ 
tures,  dories  over  valves,  the  pipe,  taps  and 
valves  along  the  right-of-way  which  would  pre¬ 
sent  any  hazard  to  navigation  or  fishing,  unless 
this  requirement  is  waived  in  writing  by  the 
authorized  officer.  In  order  to  secure  a  waiv¬ 
er,  the  holder  shall  demonstrate  to  the  sat¬ 
isfaction  of  the  authorized  officer  that  any 
abandonment  in  place  shall  not  constitute  an 
unreasonable  hazard  to  navigation,  fishing  or 
the  marine  environment,  and  the  line  has  been 
purged  to  remove  materials  that,  if  released, 
could  be  harmful  to  the  marine  environment. 
The  holder  shall  also  demonstrate  to  the  satis¬ 
faction  of  the  authorized  officer  that  all 
open  ends  of  the  pipe  have  been  plugged  and 
buried  to  a  minumum  cover  of  three  feet  or  such 
other  depth  as  may  be  required  by  the  author¬ 
ized  officer. 

Any  improvement  required  to  be  removed  shall 
be  removed  by  the  holder  within  one  year  of  the 
effective  date  of  the  relinquishment,  revoca¬ 
tion,  termination  or  abandonment.  All  such 
structure,  accessories  thereto,  or  improvements 
not  removed  within  the  time  provided  herein, 
shall  become  the  property  of  the  United  States 
but  that  shall  not  relieve  the  holder  of  lia¬ 
bility  for  the  cost  of  their  removal  or  for 
restoration  of  the  site.  Any  application  for 
relinquishment  of  a  right-of-way  shall  be  filed 
in  accordance  with  §  3340.5  of  this  title. 


(7)  The  holder  shall  suspend  operations  of 
any  pipeline  for  a  period  of  time  specified  by 
the  authorized  officer  upon  a  determination  by 
the  authorized  officer  that  continued  operation 
would  threaten  or  result  in  serious,  irrepara¬ 
ble,  or  iitmediate  harm  to  life  (including  fish 
and  other  aquatic  life),  to  property,  to  min¬ 
eral  deposits  or  the  marine,  coastal  or  human 
environments.  The  authorized  officer  may,  to 
aid  in  the  determination,  request  and  consider 
the  views  and  recorrmendations  of  appropriate 
Federal  and  State  agencies.  The  authorized 
officer  may  also  suspend  cperations  if  the 
holder  fails  to  coirply  with  applicable  law, 
regulations  or  terms  of  the  grant.  The  Secre¬ 
tary  may  cancel  a  grant  under  section  5(a)(2) 
of  the  Act. 

(8)  The  holder  shall  operate  and  naintain 
the  pipeline  in  such  a  manner  so  as  not  to  pose 
an  unreasonable  obstruction  to  fishing  and  ship¬ 
ping  operations. 

(9)  The  holder  shall  furnish  the  authorized 
officer,  within  30  days  of  request,  all  data  as 
to  maximum  design  capacity  of  the  pipeline,  av¬ 
erage  product  quantity  being  moved  as  of  the 
time  of  request  and  copies  of  all  contracts  for 
transportation  existing  at  the  time  of  request. 

(10)  The  holder  shall  assure  that  such  oil  or 
gas  pipelines,  shall,  at  the  option  of  the 
Federal  Energy  Regulatory  Commission,  either 
transport  or  purchase  oil  or  natural  gas  pro¬ 
duced  from  submerged  lands  in  the  vicinity  of 
the  pipeline  without  discrimination  and  in  such 
proportionate  amounts  as  the  Federal  Energy 
Regulation  Commission,  may,  after  a  full  hear¬ 
ing  with  due  notice  thereof  to  the  interested 
parties,  determine  to  be  reasonable,  taking 
into  account,  among  other  things,  conservation 
and  the  prevention  of  waste. 

(11)  Unless  otherwise  exempted  by  the  Federal 
Energy  Regulatory  Commission  pursuant  to  sec¬ 
tion  5(f)(2)  of  the  Act,  the  holder  shall  pro¬ 
vide  open  and  nondiscriminatory  access  to  the 
pipelines  to  both  cwner  and  nonowner  shippers. 

(12)  The  holder  shall  conply  with  the  provi¬ 
sions  of  section  5(f)(1)(B)  of  the  Act,  under 
which  the  Federal  Energy  Regulatory  Commission 
may  order  an  expansion  of  the  throughput  capa¬ 
city  of  a  pipeline  which  is  authorized  after 
September  18,  1978,  and  which  is  not  located  in 
the  Gulf  of  Mexico  or  the  Santa  Barbara  Chan¬ 
nel. 

(b)  Failure  to  conply  with  the  Act,  regula¬ 
tions  or  any  conditions  prescribed  by  the  Secre¬ 
tary  as  to  the  right-of-way  and  the  survey,  lo¬ 
cation  and  width  of  a  pipeline  shall  be  grounds 
for  forfeiture  of  the  grant  in  an  appropriate 
judicial  proceeding  instituted  by  the  United 
States  in  any  United  States  District  Court 
having  jurisdiction  under  the  provisions  of 
section  23  of  the  Act. 

(c)  Any  right-of-way  granted  under  the  pro¬ 
visions  of  this  subpart  shall  be  for  so  long 
as  the  pipeline  is  prcperly  maintained  and  used 
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for  the  purpose  for  Which  the  grant  was  made, 
unless  otherwise  expressly  stated  in  the  grant. 
Terrporary  cessation  or  suspension  shall  not 
terminate  the  grant.  Where  pipeline  segments 
become  corroded  or  otherwise  worn  and  need 
replacement,  proper  maintenance  may  be  per¬ 
formed  under  a  tenporary  cessation  of  use.  If 
the  purpose  of  the  grant  ceases  to  exist  or  use 
of  the  pipeline  is  permanently  discontinued 
for  any  reason,  the  grant  shall  be  subject  to 
forfeiture. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,1979;  45  FR  69175,  Oct.  17,  1980] 

§  3340.2  Application  procedures. 

§  3340.2-1  Applications . 

(a)  No  special  form  of  application  is  re¬ 
quired.  The  application  shall  be  filed  in  trip¬ 
licate  in  the  OCS  office  having  jurisdiction  of 
the  lands  covered  by  the  application.  It  shall 
specify  that  it  is  made  pursuant  to  the  act  and 
these  regulations  and  that  the  applicant  agrees 
that  if  the  right-of-way  grant  is  approved,  the 
grant  shall  be  subject  to  the  terms  and  condi¬ 
tions  of  the  regulations  in  this  part.  It  shall 
also  state  the  primary  purpose  for  which  the 
right-of-way  is  to  be  used.  If  the  right-of- 
way  has  been  utilized  prior  to  the  time  the 
application  is  made,  the  application  shall 
state  the  date  such  utilization  commenced  and 
by  whom,  and  the  date  applicant  obtained  control 
of  the  inprovement.  A  nonrefundable  filing  fee 
of  $100  and  the  rental  required  herein  under 
§  3340.1(a)(5)  of  this  title,  shall  accompany 
the  application.  A  separate  application  shall 
be  filed  for  each  right-of-way. 

(b)  Each  coppy  of  the  application  shall  be 
acconpanied  by  a  map,  shewing  the  center  line 
of  the  right-of-way,  properly  identified  so  that 
the  right-of-way  can  be  accurately  located  by  a 
corrpetent  engineer.  The  map  shall  carply  with 
the  following  requirements: 

(1)  The  scale  shall  be  at  least  1":4,000', 
or  such  other  scale  as  may  be  determined  by  the 
authorized  officer. 

(2)  Distances  of  the  center  line  of  the 
right-of-way  and  grid  references  for  all  turning 
points  shall  be  given  either  on  the  margin  of 
the  map  or  on  an  attached  sheet  or  sheets  with 
the  courses  referred  to  the  true  or  grid  merid¬ 
ian,  either  by  deflection  from  a  line  of  known 
bearing  or  by  independent  observation  and  calcu¬ 
lated  distances  in  feet  and  decimals. 

(3)  The  total  distance  and  width  of  the 
right-of-way  shall  be  given,  and  the  diameter 
of  the  pipeline  specified. 

(4)  The  initial  and  terminal  points  of  the 
right-of-way  and  any  continuation  into  State 
jurisdiction  shall  be  accurately  located  by 
grid  references,  even  though  the  right-of-way 
may  have  an  onshore  terminal  point. 


(5)  Each  ccpy  of  the  map  shall  bear  upon  its 
face  a  signed  certificate  of  the  engineer  who 
made  the  imp  that  the  right-of-way  is  accurate¬ 
ly  represented  upon  the  map,  and  the  design 
characteristics  are  in  accordance  with  Depart¬ 
ment  of  Transportation  regulations. 

(c)  Rights-of-way  issued  pursuant  to  section 
5(e)  of  the  act  may  be  acquired  or  held  only  by 
citizens  and  nationals  of  the  United  States, 
aliens  lawfully  admitted  for  permanent  resi¬ 
dence  in  the  United  States  as  defined  in  8 
U.S.C.  §  1101 (a) (20),  private,  public  or  muni¬ 
cipal  corporations  organized  under  the  laws 
of  the  United  States,  the  District  of  Columbia, 
or  of  any  State,  or  territory  thereof,  or  asso¬ 
ciations  of  such  citizens,  nationals,  resident 
aliens  or  private,  public  or  municipal  corpora¬ 
tions,  States  or  political  subdivisions  of 
States . 

(d) (1)  An  individual  applicant  shall  submit 
with  the  application  a  statement  of  citizenship 
or  nationality.  An  applicant  who  is  an  alien 
lawfully  admitted  for  permanent  residence  in 
the  United  Staes  shall  also  submit  with  the 
application  evidence  of  such  status. 

(2)  If  the  applicant  is  an  association  (in¬ 
cluding  a  partnership),  the  application  shall 
also  be  acconpanied  by  a  certified  copy  of  the 
articles  of  association  or  appropriate  refer¬ 
ence  to  the  record  of  the  Bureau  in  which  such 
a  copy  has  already  been  filed,  with  a  state¬ 
ment  as  to  any  subsequent  amendments. 

(3)  If  the  applicant  is  a  corporation,  the 
following  additional  information  shall  be  sub¬ 
mitted  with  the  application: 

(1)  A  statement  certified  by  the  secretary  or 
assistant  secretary  of  the  corporation  with  the 
corporate  seal,  shewing  the  state  in  which  it  is 
incorporated  and  the  name  of  the  person(s)  au¬ 
thorized  to  act  on  behalf  of  the  corporation,  or 

(ii)  In  lieu  of  such  a  statement,  an  appro¬ 
priate  reference  to  statements  or  records  pre¬ 
viously  submitted  to  the  Bureau  (including  ma¬ 
terial  submitted  in  compliance  with  prior  regu¬ 
lations  ) . 

(e) (1)  An  applicant  shall  show  the  extent  to 
which  the  right-of-way  applied  for  invades  or 
crosses  mineral  leases,  rights-of-way  or  Geo¬ 
logical  Survey  easements  other  than  the  appli¬ 
cant's  cwn.  The  application  shall  contain  a 
statement  that  a  copy  of  the  application  has 
been  delivered  personally  or  by  registered  or 
certified  mail  to  each  lessee  or  right-of-way 
or  easement  holder  whose  lease,  right-of-way, 
or  easement  is  so  affected.  When  the  statement 
is  filed,  no  final  action  shall  be  taken  on  the 
right-of-way  grant  application  until  30  days 
have  elapsed  after  the  date  of  service  of  such 
pap>er s,  in  order  to  afford  the  parties  con¬ 
cerned  ample  opportunity  to  corrment  on  the 
granting  of  the  right-of-way.  A  copy  of  the 
corrment s  shall  be  filed  with  the  authorized 
officer  for  his  consideration. 

(2)  If  the  authorized  officer  determines  that 
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a  change  in  the  application  as  filed  should  be 
made  based  on  the  comments  received,  the  autho¬ 
rized  officer  shall  notify  the  applicant  that 
an  amended  application  shall  be  filed  subject 
to  changes  which  the  authorized  officer  stipu¬ 
lates.  The  authorized  officer  shall  determine 
whether  the  applicant  shall  deliver  copies  of 
the  amended  application  to  other  parties  for 
comment  pursuant  to  §  3340. 2-1 (e) (1)  of  this 
title. 

[44  FR  38276,  June  29,  1979;  45  FR  55380,  Sept. 
26,  1979] 

§  3340.2-2  Approval  action. 

(a)  In  considering  the  application  for  a 
right-of-way,  the  authorized  officer  shall  con¬ 
sider  the  potential  effect  of  the  pipeline  on 
the  human,  marine  and  coastal  environments, 
life,  including  aquatic  life,  property  and  min¬ 
eral  resources  in  the  entire  area  during  con¬ 
struction  and  operational  phases.  The  autho¬ 
rized  officer  shall  prepare  an  environmental 
analysis  in  accordance  with  applicable  policies 
and  guidelines.  To  aid  in  the  evaluation  and 
determinations,  the  authorized  officer  may  re¬ 
quest  and  consider  views  and  recommendations  of 
appropriate  Federal  agencies,  may  hold  public 
meetings  after  appropriate  notice,  and  may  con¬ 
sult,  as  appropriate,  with  State  agencies,  or¬ 
ganizations,  industries  and  individuals.  The 
authorized  officer  shall  attach,  as  a  condition 
to  approval,  special  stipulations  and  condi¬ 
tions  necessary  to  protect  human,  marine  and 
coastal  environments,  life,  including  aquatic 
life,  property  and  mineral  resources,  located 
on  or  adjacent  to  the  proposed  right-of-way. 
In  approving  the  pipeline  right-of-way,  con¬ 
sideration  shall  be  given  to  any  recommendation 
of  the  intergovernmental  planning  program,  or 
similar  process,  for  the  assessment  and  man¬ 
agement  of  OCS  oil  and  gas  transportation. 

(b)  If  the  right-of-way  as  applied  for  cross¬ 
es  any  area  withdrawn  from  disposal  or  restrict¬ 
ed  from  oil  and  gas  activities,  it  shall  be  re¬ 
jected  unless  the  Federal  agency  in  charge  of 
such  withdrawn  or  restricted  area  gives  its 
consent  to  the  granting  of  the  right-of-way. 
In  such  case  the  applicant,  upon  request  filed 
within  30  days  after  receipt  of  the  rejection 
notice,  shall  be  allowed  an  opportunity  to  file 
an  amended  application  rerouting  the  proposed 
right-of-way  so  as  to  eliminate  the  conflict. 

(c)  Should  the  proposed  route  of  the  right- 
of-way  adjoin  and  subsequently  cross  any  State 
submerged  lands,  the  applicant  shall  submit  to 
the  authorized  officer  evidence  that  the  State 
or  States  so  affected  have  reviewed  the  appli¬ 
cation,  and  shall  submit  ary  comment  received, 
including  any  recommendations  to  relocate  the 
route,  if  such  relocation  is  considered  neces¬ 
sary.  In  the  event  of  a  State  recommendation 
to  relocate  the  proposed  route,  the  authorized 


officer  shall  coordinate  with  the  appropriate 
State  officials  all  applications  for  right-of- 
way  grants  that  pass  from  Federal  to  State  sub¬ 
merged  lands. 

(d)  If  an  application  is  for  a  grant  for  a 
right-of-way  affecting  any  land  or  water  use 
in  the  coastal  zone  of  any  State  with  a  coastal 
zone  management  program  approved  under  section 
306  of  the  Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1455),  then  the  application  shall 
not  be  approved  unless  it  is  consistent  with 
the  approved  coastal  zone  management  program  or 
until  the  Secretary  of  Commerce  makes  a  finding 
that  the  right-of-way  will  be  consistent  with 
the  objectives  or  purposes  of  the  Coastal  Zone 
Management  Act  of  1972,  or  is  necessary  in  the 
interest  of  national  security.  Hcwever,  if  the 
application  is  for  a  grant  for  a  right-of-way 
that  has  been  described  in  detail  in  an  approved 
development  and  production  plan,  then  the  appli¬ 
cation  may  be  approved  without  a  further  find¬ 
ing  of  consistency  with  any  approved  coastal 
zone  management  progam  or  a  further  finding  on 
the  part  of  the  Secretary  of  Commerce.  (See  30 
CFR  250.34-2. ) 

(e)  If  the  application  and  other  required  in¬ 
formation  are  found  to  be  in  compliance  with 
applicable  law  and  regulations,  the  right-of- 
way  may  be  granted.  If  the  application  is 
rejected,  the  decision  shall  be  in  writing  and 
shall  state  the  reasons  for  the  decision. 

§  3340.3  Construction. 

(a)  Failure  to  construct  the  pipeline  within 
years  from  the  date  of  the  grant  shall  be  deemed 
to  be  an  abandonment  of  the  grant  and  deemed  to 
be  a  forfeiture.  Proof  of  construction  shall 
be  submitted  to  the  authorized  officer  within 
90  days  after  carp  let ion  of  construction  of  the 
pipeline.  Such  proof  shall  consist  of  drawings 
of  the  pipeline  as  built,  in  triplicate;  a 
signed  certificate  by  the  engineer  that  the 
pipeline  is  accurately  represented;  grid  refer¬ 
ences  for  all  turning  points  on  the  line;  and 
other  data  as  required  by  the  authorized  offi¬ 
cer.  If  there  is  a  substantial  deviation  from 
the  right-of-way  as  shewn  on  the  original  map, 
the  unused  portion  of  the  grant  shall  be  relin¬ 
quished  and  maps,  in  triplicate,  of  the  loca¬ 
tion  of  the  right-of-way  as  constructed  shall  be 
be  furnished  to  the  authorized  officer  as  soon 
as  possible  after  the  deviation  is  determined  to 
be  necessary  or  advisable.  Any  deviation  made 
prior  to  approval  of  such  supplemental  plat 
shall  be  at  the  risk  of  the  holder. 

(b)  Right-of-way  grants  shall  be  reviewed 
annually  prior  to  commencement  of  construction 
of  any  pipeline.  Any  significant  change  in 
conditions  subsequent  to  the  granting  of  a 
right-of-way  but  prior  to  commencement  of  con¬ 
struction  may  be  grounds  for  a  request  to  alter 
the  grant  by  the  authorized  officer.  The  au¬ 
thorized  officer  shall  give  consideration  to  any 
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recommendation  of  the  intergovernmental  plan¬ 
ning  program  or  similar  process. 

§  3340.4  Assignment  of  right-of-way . 

(a)  Assignment  may  be  made  of  a  right-of-way 
grant  in  Whole  or  of  any  lineal  segment  thereof, 
subject  to  the  approval  of  the  authorized  offi¬ 
cer.  Any  such  preposed  assignment  shall  be 
filed  in  triplicate,  accortpanied  by  an  applica¬ 
tion  for  approval  in  Which  the  assignee  shall 
make  the  showing  required  by  §  3340. 2-1  (c)  of 
this  title  and  agree  to  the  terms  and  conditions 
prescribed  in  §  3340.1(a)  of  this  title. 

(b)  Any  proposed  assignment,  in  Whole  or  in 
part  of  any  right,  title  or  interest  in  a  right- 
of-way  grant,  shall  be  accortpanied  by  the  same 
shewing  of  qualifications  of  the  assignees  as 
is  required  of  an  applicant,  and  shall  be  sup¬ 
ported  by  a  stipulation  that  the  assignee  agrees 
to  corrply  with  and  to  be  bound  by  the  terms  and 
conditions  of  the  right-of-way  grant.  No  trans¬ 
fer  shall  be  recognized  unless  and  until  it  is 
first  approved  in  writing  by  the  authorized  of¬ 
ficer.  A  nonrefundable  fee  of  $25  shall  accom¬ 
pany  the  application  for  the  approval  of  an  as¬ 
signment  . 

§  3340 . 5  Relinquishment  of  right-of-way. 

A  right-of-way  grant  or  a  portion  thereof  may 
be  surrendered  by  the  record  holder  by  filing  a 
written  relinquishment,  in  triplicate,  with  the 
authorized  officer.  A  relinquishment  shall 
take  effect  on  the  date  it  is  filed  subject  to 
the  satisfation  of  all  requirements  for  aban¬ 
donment  in  §  3340.1(a)(6)  of  this  title. 

[44  FR  38276,  June  29,  1979;  44  FR  55380,  Sept. 
26,  1979] 

§  3340.6  Change  of  use  or  flew. 

(a)  A  change  may  be  made  by  the  holder  in 
the  use  of  the  pipeline  or  direction  of  flow 
from  that  specified  in  the  approved  permit  only 
if  prior  approval  is  obtained  frem  the  Depart¬ 
ment  of  Transportation  and  the  authorized  offi¬ 
cer.  Application  for  such  a  change  shall  be 
filed  not  less  than  15  working  days  in  advance 
of  the  proposed  change  of  use  or  flow. 

(b)  Each  application  shall  specify  Whether 
the  change  is  to  be  temporary  or  permanent,  and 
any  technical  changes  necessary  to  accommodate 
the  change. 

(c)  Each  application  shall  demonstrate  that 
the  pipeline  is  physically  and  technically 
adaptable  to  the  proposed  change  without  ad¬ 
verse  environmental  effects. 

§  3340 . 7  Bonding. 

(a)  Prior  to  the  issuance  of  a  right-of-way 
grant  the  applicant  shall  furnish  the  authorized 


officer  a  corporate  surety  bond  in  the  sum  of 
$300,000  conditioned  on  compliance  with  all 
the  terms  of  the  grant.  A  similar  bond  shall 
be  furnished  for  all  previously  issued  rights- 
of-way  within  90  days  of  the  effective  date  of 
this  section.  Such  bond  shall  not  be  required 
if  the  applicant  already  maintains  or  furnishes 
a  bond  in  the  sum  of  $300,000  conditioned  on 
compliance  with  the  terms  of  all  right-of-way 
grants  held  by  the  applicant  on  the  OCS  for  the 
area  in  which  the  grant  to  be  issued  is  situat¬ 
ed.  This  bond  shall  be  in  addition  to  any 
bond  required  of  a  lessee  in  subpart  3318  of 
this  title. 

(b)  For  the  purposes  of  this  section,  there 
are  four  areas:  (1)  the  Gulf  of  Mexico;  (2) 
the  area  offshore  the  Pacific  Coast  States  of 
California,  Oregon,  Washington,  and  Hawaii;  (3) 
the  area  offshore  the  Coast  of  Alaska;  and  (4) 
the  area  offshore  the  Atlantic  Coast. 

(c)  A  separate  bond  shall  be  required  for 
each  area. 

(d)  If,  as  the  result  of  a  default,  the 
surety  on  a  right-of-way  grant  bond  makes  pay¬ 
ment  to  the  Government  of  any  indebtedness  under 
a  grant  secured  by  the  bond,  the  face  amount  of 
such  bond  and  the  surety's  liability  shall  be 
reduced  by  the  amount  of  such  payment. 

(e)  A  new  bond  in  the  amount  of  $300,000 
shall  be  posted  within  6  months  or  such  shorter 
period  as  the  authorized  officer  may  direct 
after  a  default.  Failure  to  post  a  new  bond 
shall,  at  the  discretion  of  the  authorized 
officer,  be  the  basis  of  cancellation  of  all 
grants  covered  by  the  defaulted  bond. 

Appendix  A 

Suggested  Bid  Form.  It  is  suggested  that 
bidders  submit  their  bids  to  the  Manager,  Outer 
Continental  Shelf  Office,  in  the  following  form: 

Oil  and  Gas  Bid 

The  follcwing  bid  is  submitted  for  an  oil  and 
gas  lease  on  the  tract  of  the  Outer  Continental 
Shelf  specified  below: 

Tract  No. 

Total  amount  bid  _ 

Amount  per  acre/hectare _ 

Amount  of  cash  bonus  submitted  with 

bid 


Proportionate  Interest  of  Company (ies)  Submit- 

ting  Bid 

Qualification  No. 

Company _ 

Percent  interest 

Address _ 

Signature  (Please  type  signer's  name 

under  signature) 
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Appendix  B 

Required  Joint  Bidder's  Statement.  In  the 
case  of  joint  bids,  each  joint  bidder  is  re¬ 
quired  to  execute  a  joint  bidder's  statement 
before  a  notary  public  and  submit  it  with  his 
bid.  A  suggested  form  for  this  statement  is 
shown  be  lew: 

Joint  Bidder's  Statement 


I  hereby  certify  that  _ _ 

(entity  submitting  bid)  is  eligible  un- 
der  43  CFR  3316.3  to  bid  jointly  with  the 
other  parties  submitting  this  bid. 

Signature  (Please  type  signer's  name  under 

signature. ) 

Sworn  to  and  subscribed  before  me  this  _ 

day  of _ 19 _ • 

Notary  Public 

State  of _ _ _ _ _ 

County  of _ _ _ 


1-386 


III.  OUTER  CONTINENTAL  SHELF  OFFICES 


U.S.  GEOLOGICAL  SURVEY 

Headquarters 
Conservation  Division 
U.S.  Geological  Survey 
National  Center  (MS  600) 
Reston,  Virginia  22092 
Commercial  703-860-7581 
FTS  8-928-7581 

Alaska  Region 
Conservation  Division 
U.S.  Geological  Survey 
800  A  Street,  Suite  201 
Anchorage,  Alaska  99501 
Ccrrmercial  907-271-4301 
FTS  8-399-0150  (Seattle) 

Atlantic  OCS  Region 
Conservation  Division 
U.S.  Geological  Survey 
1725  K  Street  NW,  Suite  204 
Washington ,  D . C .  20006 

Commercial  202-254-3137 
FTS  8-254-3137 

Gulf  of  Mexico  OCS  Region 
Conservation  Division 
U.S.  Geological  Survey 
3301  North  Causeway  Blvd. 

P.O.  Box  7944 

Metairie,  Louisiana  70010 
Commercial  504-837-4720 
FTS  8-680-9381 

Pacific  Region 
Conservation  Division 
U.S.  Geological  Survey 
1340  West  6th  Street,  Room  160 
Los  Angeles,  California  90017 
Commercial  213-688-2846 
FTS  3-798-2846 


BUREAU  OF  LAND  MANAGEMENT 
Headquarters 

Bureau  of  Land  Management 
18  &  C  Streets,  NW 
Washington,  D.C.  20240 
Commercial  202-343-3801 
FTS  8-343-3801 

Alaska  OCS  Office 
Bureau  of  Land  Management 
620  East  10th 
P.O.  Box  1159 
Anchorage,  Alaska  99510 
Commercial  907-276-2955 
FTS  8-399-0150  (Seattle) 

New  Orleans  OCS  Office 
Bureau  of  Land  Management 
Hale  Boggs  Federal  Building 
500  Camp  Street,  Suite  841 
New  Orleans,  Louisiana  70130 
Commercial  504-589-6541 
FTS  8-682-6541 

New  York  OCS  Office 
Federal  Building,  Suite  32-120 
26  Federal  Plaza 
New  York,  New  York  10278 
Commercial  212-264-2960 
FTS  8-264-2960 

Pacific  OCS  Office 
1340  West  6th  Street,  Rocm  200 
Los  Angeles,  California  90017 
Commercial  213-688-7234 
FTS  8-798-7234 
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NATIONAL  TECHNICAL  INFORMATION  SERVICE 
SPECIAL  ORDER  FORM 


NAME  _ 

ORGANIZATION 

ADDRESS 


METHOD  OF  PAYMENT 


Enclosed: 


□  Check 


Money  Order 


□  American  Express;  Card  Number: 


1  i  Master  Card;  Card  Number: 


1  I  VISA;  Card  Number:  _ 

Charge  my  Deposit  Account  Number:  _ 

Charge  Card  Expiration  Date: _ Signature: 

Required  on  all  charge  card  orders 


MAKE  CHECK  AND  MONEY  ORDERS  PAYABLE  TO  NTIS 

******************************************************************************************* 


Accession  Number 


Title 


Quantity 


PB81-151524 


PB81-151532 


PB81-151540 


Compilation  of  Regulations  Related  to 
Mineral  Resource  Activities  on  the 
Outer  Continental  Shelf,  Volume  I 

Carpi lat ion  of  Regulations  Related  to 
Mineral  Resource  Activities  on  the 
Outer  Continental  Shelf,  Volume  II 

Compilation  of  Regulations  Related  to 
Mineral  Resource  Activities  on  the 
Outer  Continental  Shelf,  Volumes  I  &  II 


******************************************************************************************* 


For  information  concerning  the  prices  of  these  documents  and/or  to  place  your  order  by 
telephone,  please  call  the  NTIS  Sales  Desk  at  (703)  487-4650,  Canmercial :  737-4650,  FTS. 

Orders  placed  by  mail  should  be  sent  to: 

National  Technical  Information  Service,  NTIS 
5285  Port  Royal  Road 
Springfield,  Virginia  22161 


oC-5?V 
?504l  „ 

v.o  BOVo  «0225 

penvet,^ 


Bureau  of  land  Management 
Library 

Bldg.  50,  Denver  Federal  Center 
Oeover,CO  8Q225 


BLM  Library 
Denver  Federal  Center 
Bldg,  50,  OC-521 
P.O.  Box  25047 
Denver,  CO  80225 


